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PREFACE. 


This  Work,  which  has  employed  the  Author's 
leisure  time  for  upwards  of  ten  years,  is  distinguished 
from  every  other  in  several  particulars. 

In  the  first  place,  it  is  confined  to  the  Law  in  its 
Present  State.  Whatever  is  mere  matter  of  history 
hafi  been  excluded;  and  that  which  has  been  abolished 
by  statute,  but  remains  in  force  in  respect  of  past 
transactions,  has  been  briefiy  touched  upon. 

In  the  next  place,  it  is  confined  to  the  Law  as  set- 
tled by  the  Decisions  of  the  Courts,  so  far  as  any 
thing  in  law  can.  be  considered  as  settled.  That 
which  is  confessedly  not  settled  has  been  noticed,  so 
as  to  shew  the  state  of  the  Law,  without  entering  into 
discussions  on  do^tful  points,  which  may  be  found 
treated  of  at  large  in  other  treatises. 

By  thus  confining  the  Work  to  what  is  wanted  in 
ordinary  practice,  the  Author  has  been  enabled, 
without  sweUing  it  to  an  immoderate  size,  to  em- 
brace the  whole  of  the  Law  of  Real  Property,  of  which 
particular  parts  only  are  considered  in  other  works. 


IV  PREFACE. 


As,  in  a  Treatise  professing  to  give  a  connected 
view  of  a  subject,  arrangement  is  obviously  an  essen- 
tial ingredient,  this  Work  is  on  that  score  also 
(whether  for  the  better  or  the  worse)  distinguishable 
from  others.  Except  as  regards  the  general  outlines, 
in  which  the  plan  of  Sir  Matthew  Hale  (afterwards 
adopted  by  Sir  William  Blackstone)  has  been  par- 
tially followed,  the  endeavour  has  been  to  make  all 
the  matter  follow  in  such  order  as  shaU  serve  to  give 
a  dear  and  dii^inct  view  of  the  several  points,  and 
their  consequent  bearings  on  the  subject  in  question. 

The  Statutes  on  the  Transfer  of  Property,  though 
passed  late  in  the  Session,  have  been  noticed  in  their 
proper  places,  as  also  the  latest  Decisions,  including 
•those  of  the  present  year  until  the  closing  of  the 
Courts. 

What  relates  to  the  subject  of  Conveyancing,  and 
to  the  Statutory  Provisions  concerning  Real  Pro- 
perty, is  noticed  by  a  reference  to  the  Author's 
^^  Precedents  in  Conveyancing,"  and  "  Digest  and 
Index  of  all  the  Statutes." 


16»  Southampton  Buildings, 
Chancery  Lane. 
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REAL     PEOPERTY. 


INTEODUCTION. 


§  1.  AcXi  property  is  distinguished  into  Beal  and  Personal.  Division  of 
Keal  property  comprehends  things  that  are  immoveable,  ^^^^ 
and  personal  property  things  which  are  moveable  and  go 
with  the  person. 

The  law  of  real  property  may  be  considered  under  these  Division  of  the 
five  general  heads  or  books,  namely:  '^  ^ 

Book  L  Nature  of  Real  Property  in  General. 
Book  IL  The  Tenures  by  which  Things  Beal  may 

BE   HELD. 

Book  IIL  The  Estates  which  may  be  had  in  Things 
Real. 

Book  IY.  The  Title  to  Things  Real. 

Book  V.  Injuries  to  Things  Real  and  their  Reme- 
dies. 

The  book  on  Tenures  relates  to  Corporeal  Hereditaments 
only,  the  other  books  relate  as  well  to  Incorporeal  as  Cor- 
poreal Hereditaments. 

VOL.  I.  b 


BOOK    I. 


NATURE  OF  BEAL  PROPEKTY  IN  GENERAL 


Chap.  I. 

DISTINCTION   BSTWSBN  RXALTT  AND  PB1I80NAZ.TT. 

Chap.  II. 

CORPOREAL   HBRKDITAMRNTS. 

Chap.  III. 

INCORPO&BAL    HBBBDITAMVNT8. 


REALTY.  §  2.  All  real  property  is  comprehended  under  the  words 

''Lands,  tenements,  and  hereditaments;"  lands,  as  the  sab- 
ject-matter  on  which  ihe  Law  of  Beal  Property  is  foim<kd; 
tenemerUSy  as  that  which  is  held ;  and  hereditatnerUs,  as  that 
which  is  inherited. 

'  Lands."  The  word  ''  lands  "  in  its  most  universal  acceptation  is  of 

very  extensive  import;  it  legally  includes  not  only  castles 
and  houses  which  rest  upon  it  as  tiieir  foundation^  but  also 
all  things  belon^ng  to  or  connected  with  it,  as  well  up- 
wards as  downwards,  as  mines,  water,  ur,  and  all  other  things 
even  up  to  heaven,  according  to  the  maxim  ciffus  est  solum 
ejus  est  usque  ad  coelum  (a). 

<  Tenemente."  The  word  ''  tenements^  taken  in  its  most  comprehendve 
sense  is  of  still  wider  import,  comprehending  whatever 
may  be  holden,  provided  it  be  of  a  permanent  nature, 
whether  of  the  substantial  or  ideal  kind,  including  therefore 

(a)  Plowd.  313  ;  1  Inst.  4.  a. ;  2  Comm.  17. 


NATUBB  OF  BEAL   PROPBRTT. 

'*  not  only  all  corporate  inheritances  which  are  or  may  be 
holden,  but  also  all  inheritances  issuing  out  of  any  of  those 
inheritances,  or  concerning,  or  annexed  to  or  exercisable 
within  the  same  (&);"  as  rents,  estovers,  commons  or  other 
profits  whatsoeyer  granted  out  of  land ;  or  uses,  offices,  or 
dignities  which  concern  land,  wherein  a  man  hath  any  frank- 
tenement  or  fineehold,  and  whereof  he  is  seised  ut  de  libero 
iaumento  (6).  Tenement,  which  is  the  only  word  used  in 
the  Statute  de  Danis,  is,  in  its  ordinary,  but  limited  ac- 
ceptation, applied  to  houses  and  buildings. 

^  Hereditaments**  \b  a  word  of  still  larger  extent  than  either  *<  Herediu- 
of  the  two  preceding,  including  not  only  lands  and  tene- 
ments, but  whatever  may  be  inherited,  be  it  real,  personal, 
or  mixed,  that  is  neither  land  nor  tenement,  but  a  mere 
moyeaUe  as  a  piece  of  furniture,  and  the  like.  Heredita- 
ments are  distinguished  into  corporeal  and  incorporeal.  Cor- 
pareal  hereditaments  are  such  as  aSect  the  senses,  as  lands, 
and  housesi,  &c. ;  incorporeal  hereditaments  such  as  are  not 
the  objects  of  sense,  but  exist  in  the  mind  only. 

The  nature  of  Keal  Property  may  be  further  considered 
mider  these  three  heads  or  chapters :  I.  Distinction  between 
Bealty  and  Personalty.  2.  Corporeal  Hereditaments.  8.  In- 
coiporeal  Hereditaments. 

(b)  1  Inst.  19.  b. 


b2 


REALTY   AND   PERSONALTY  DI8TINOUI8HED. 


CHAPTER  L 

DISTINCTION  BETWEEN  REALTY  AND  PERSONALTY. 


Sect.  I. 


RBALTT  AND  54.  XhB  DEVOLUTION  OF  BBALTT  AND  PBR80NALTT. 

PBRSONALTT. 


Sbct.  II. 
§  30.  Liability  to  tbb  patmbnt  of  debts. 

Sect.  III. 
$  60.  Reciprocal  conterbion  of  realty  and  personalty. 

Sect.  IV. 
§  79.  MiscELLANBons  matters  relating  to  realty  and  personalty. 


subject. 


Division  of  the  §  3.  Beal  property  is  distinguished  from  personalty  in  dif- 
ferent ways:  1.  As  to  the  manner  of  its  devolving;  2.  As 
to  its  liability  to  the  debts  of  the  owner;  3.  As  to  the  re- 
ciprocal conversion  of  one  into  the  other  j  4.  Miscellaneous 
matters. 


SECTION  1. 

THE  DEVOLUTION    OF    REALTY    AND    PERSONALTY. 

$  4.  Chatieii  reai  andper$aiud, 
5.  What  go€9  to  the  Heir,  and  what  to  the  Bxeeutor, 

I.  CtatteUi  lEUsl 
1 .   jTerms, 

7.  Chattel  Intereete  in  Lande  go  to   \    7.  Da  not  go  m  eueeeeeion. 

the  Bxeeutor.  \    8.  Sguitalle  Intereet  in  TWme. 

2.  Next  Presentation. 

9.  Next  PreeentoHon  goee  to  JSr-   I     9.  or  to  the  Heir, 

eeutor,  10.  Not  to  a  Succeetor. 


BSALTY  AMD  PEB80NALTY  DI8TINGUIBHED. 


3.  Mortgages. 

§  11.  Le§a  Bitaie  qfM&rtffogeei  in  I  §  11.  Mortgage  Mtmeg  goit  io  &rtf- 
FIk  gom  to  Heir.  \  eutor. 

4.  Bent. 


BBALTT  AMD 
PXRIONALTT. 


12.  Modo  of  reoermmg  Bent. 
Some  to  enrrg  it  to  ike  Heir, 

or  to  the  Executor. 

13.  Arremrugee  (^Reni  go  to  the  — 


13.  Bxeenior  or  otherwiee,  when. 

14.  Annmiig   ie  properly  pereonmt 

Betnie. 


II.  CiatUto  VftiOftaL 

15.  Wkmt  Ckattele  Peroonal  go  to  the  Heir. 

L  Heir^Looms. 


16.  Wkntikegnre. 

Thinge  m  the  Naimre  ef  Heir- 
Loome. 


16.  Jewele,  9(e. 

Jommnte  rf  the  Homee  ^f  horde. 
DeKoerg  /or  Inepeetion. 


2.  Fixtures. 


17.  Rate  me  to  TT^inge  JUced  to  the 

Freehold. 

18.  Bxceptione  to  the  Rnle. 

19.  Am  to  Heir  and  Bxecnior. 

20.  Deoiaee  and  Bseeutor. 

21.  Breentoretf  Tenant  for  Life  and 

Xenunndennan, 

22.  Landlord  and  Tenant. 


23.  Meaning  qf  the  word   '*Fix^ 

turee.*' 

24.  Am  between  Mortgagor  a$^d  Mart' 

gagee. 
In  Caee  qfJHetreee. 

qfExeeuiion. 
What  paeeee  in  the  Oonoeganee 

qf  the  Freehold. 


3.   Trees  and  EmblemejUs, 


25.  TVtee  Parcel  qf  the  Inheritance. 

26.  What  Timber  Treee  or  other- 


27.  BmU  om  to  WimtfaUe. 


28.  Ji^ruit  qf  Treee,  tfc,  go  to  the 
Heir. 
Bmblemente  go  to  the  Keeeutor. 


29.  FUh  in  a  Pond. 


4.   Certain  Animals. 

Peer  S^e.  in  a  Parh. 


§  4.  Peraonaltj  as  distbguished  from  realty  is  known  in  ChatteU. 
law  by  the  name  of  chattels,  which  are  again  distinguished 
into  real  and  personal     Chattels  real  are  terms  for  years  of  ChatteU  red. 
lands  and  tenements,  next  presentations,  mortgages,  estates 
hy  statute  staple,  statute  merchant,  and  elegit^  &c.  Chattels  Chatteb  per. 
personal  are  cattle,  furniture,  money  and  the  like  moveables. 
Chattels  are  likewise  distinguished  into  chattels  in  posses-  ChattebiniKM- 
oon,  which  are  in  the  immediate  possession  of  the  person 


CHATTELS   RKAL. 


KBALTY  AND   entitled,  or  chattels  in  action,  technically  called  chotes  in 


-—- '-  dctian,  which  must  be  recovei^  by  suit^ 

Choses  in  ac-  '' 

tiOD. 

What  goci  to         5.  By  the  common  law,  an  estate  of  freehold  or  inherit- 

the  heir,  and 

what  to  the       anoe,  not  bemg  comprehended  under  the  word  chattds, 
"*^  ''  goes  to  the  heir,  but  chattels  on  the  other  hand  r^a- 

larly  go  to  the  executor;  this  rule  however  both  as  to 
chattels  real  and  personal  admits  of  exceptions  and  modifi- 
cations, when  considered  either  as  to  the  different  kinds  of 
representatives,  as  to  landlord  and  tenant,  or  assignees  in 
bankruptcy  &c,  and  lastly  as  between  husband  and  wife. 


6.  Of  chattels  real  which  commonly  go  to  the  executor 
the  following  are  entitled  to  notice:  1.  Terms;  2.  Next 
presentations;  3.  Mortgages;  4.  Bents;  5.  Annuities. 

1.   Terms, 
Chatteiintereau      7.  All  leases  and  terms  of  lands,  tenements  and  heredi- 

in  land  so  to  i*i«  ii*  i  i 

the  exerator.  taments  which  give  a  chattel  mterest  only,  go  to  the  exe- 
cutor or  administrator,  but  he  has  no  interest  in  freehold 
terms  or  leases,  therefore  a  term  for  one's  own  life  or  the 
life  of  another,  being  a  freehold,  goes  to  the  heir  and  not  to 
the  executor,  but  a  term  for  a  thousand  or  ever  so  many 
more  years,  being  less  than  a  fireehold,  goes  to  the  executor, 
and  not  to  the  heir  (a).  So,  if  a  lease  for  years  be  made  to 
a  bishop,  parson  or  other  sole  corporation,  and  his  succea- 

Do  not  go  in  sors,  yet  it  will  go  to  his  executor  or  administrator,  for  a 
corporation  sole  cannot  take  a  chattel  in  succession  (6),  for 
succession  in  a  body  politic  is  the  same  as  inheritanoe  of  a 
private  person  (ft),  but  it  is  otherwise  in  case  of  a  corpora* 
tion  aggregate  of  many,  as  a  Dean  and  Chapter,  Mayor  and 
Commonalty,  and  the  like  (ft);  so  of  a  sole  corporation  by 
custom  as  the  Chamberlain  of  London  (ft);  so  in  the  case  of 
the  queen  (ft). 

(a)  1  Inst  46.  a.  {b)  Puiwood*i  eate,  4  Co.  65. 


NEXT  PRESENTATION.  7 

So^  a  limitation  of  a  term  for  yearB  to  one  in  tiul,  yests  the   asaltt  and 

,.,  PBRSONALTY 

whole  m  the  first  taker,  and  the  same  shall  go  to  his  execu-  

tors,  and  not  to  the  heir  (c).  So,  a  grant  from  the  Crown 
of  *^the  year,  day,  and  waste"  though  made  to  one  and  his 
heirs,  yet,  being  but  a  chattel,  goes  to  the  executor  (<f);  so,  in 
the  ease  of  a  tenancy  from  year  to  year  as  long  as  both 
partiee  please,  the  interest  of  the  tenant  goes  to  his  execu- 
tor or  administrator (e),  or  to  a  devisee(/);  but  where  a 
lease  b  made  to  several  for  a  term  of  years  as  joint-tenants, 
and  one  dies,  his  interest  survives,  and  his  personal  repre- 
sentatives take  nothing  (g), 

8.  As  a  rule,  courts  of  equity  follow  the  law  in  their  Equitable  in. 
construction  of  chattel  interests,  to  which  a  person  may  be 
equitably  entitled,  but  terms  to  attend  the  inheritance  form 

an  exception  to  this  rule,  being  always  allowed  to  follow 
the  fee.  See  further  as  to  trust  terms,  post.  Equitable 
Estates;  also  as  to  estates  pur  autre  vie,  past,  Estates  for 
Life. 

2.  Next  PresentaHan. 

9.  An  advowson,  of  which  a  man  is  seised  in  fee,  goes  to 
the  heir  and  not  to  the  executor,  but  if  the  church  becomes 
void  in  the  lifetime  of  the  patron,  and  he  dies,  the  church 

being  still  vend,  the  next  presentation  goes  to  the  executor  Goes  to  the 
and  not  to  the  heir,  being  a  chattel  severed  from  the  in*  "^^ 
heritance(A).     So,  if  a  person  purchase  the  next  presenta- 
tion to  a  church,  and  die  before  it  becomes  void,  this,  as  a 
chattel,  shall  go  to  the  executor,  and  not  to  the  heir(t) ; 
and  it  is  said  that  the  next  presentation  before  the  church 

(c)  Leonard  Lovie^g  eate,  10  Co.  (ff)  1  Inst.  182.  s. 

87  a,  88  b;  bat  see  BurgU  ▼.  Bw-  (A)  Stephengj.  Watt,  Dj.  282.  b.; 

fis,  1  Mod.  115 ;  ThOre  of  Norfolk*^  Br.  Ab.,tit.  Present,  al  Es|^;  Fits. 

cow,  3  Cha.  Ca.  30;  Fearne  Cont.  herb.  Present,    k   rBsglises,  7;    F. 


.463;    2SwBttst.  464;  seealso  N.  B.  33,  34;  1  Inst.  388.  a.;  R. 

TkeeMdge  ▼.  KUhtme,  2  Yes.  233;  t.    Canierbury  (Arehbp,),  4  Leon. 

OoHk  T.  Baidwym,  Id.  646.  198 ;  Repington  ▼.  Tdmworth  School, 

(d)  Wentw.  Off,  Ex.  132,  s.36.  2  Wils.  150 ;  sll  recognised  in  IZen- 

(e)  I>oeY.  Porter,  3T.  R.  13.  neU  ▼.  Uneoin{Bp.),  7  B.  &  C.  147. 
(/)  /omet  ▼.  Doom,  11  Ves.  303.  (t)  Wentw.  Off.  Ex.  54. 


8 
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HBALTY  AND 
PBR80NALTT. 


becomes  void,  is  a  chattel  real^  and,  after  it  becomes  void,  a 
chattel  personal  (t);  so,  if  there  be  tenant  in  tail,  and  the 
church  happen  to  become  vacant  in  his  life-time,  and  he  die 
before  he  has  presented,  his  executor,  and  not  the  issue  in  tail^ 
shall  present  to  his  turn  (A) ;  so,  if  a  yicarage  happen  to  become 
void,  and  before  the  parson  present,  he  is  made  a  bishop,  &c., 
yet  he  shall  present  to  his  turn,  because  it  is  a  chattel  vested 
in  him  (I) ;  but  if  a  man,  seised  in  fee  of  an  advowson,  be 
Or  to  the  heir,  parson  of  the  church  and  die,  his  heir,  and  not  his  executor^ 
shall  present,  for  the  descent  to  the  heir  and  the  fall  of 
an  avoidance  happened  at  one  instant,  and  where  two  titles 
concur  in  one  instant,  the  elder  right  shall  be  preferred  (m) ; 
and  the  grant  of  the  next  presentation  of  a  living  to  J.  S. 
during  his  life  is  limited,  and  will  not  carry  the  presentation 
to  his  executors  on  his  dying  before  the  church  becomes 
vacant  {n). 


Not  to  a  lao- 
cessor. 


10.  A  chattel  does  not  go  to  the  successor  of  a  corpora- 
tion sole  {o).  Therefore,  where  a  prebendary,  having  the 
advowson  of  a  rectory  in  right  of  his  prebend,  died  while 
the  church  was  vacant,  held,  that  his  personal  representar 
tive  had  the  right  of  presentation  for  that  turn  (p) ;  but 
where  a  bbhop  dies,  during  the  vacancy  of  a  church  of 
which  he  is  patron,  it  is  laid  down  that  neither  the  bishop's 
executors,  nor  his  successor,  shall  have  the  turn  but  the 
queen,  by  reason  of  the  temporalities  (q). 


Legal  estate  of        11.  When  a  mortgage  is  in  fee,  the  legal  estate  will  go 

S^^sto^hdr.      ^  ^^^  ^^^^»  *^^  ^y  *  devise  of  all  lands,  lands  which  the 

testator  had  in  mortgage  were  held  to  pass  (r) ;  but  if  the 


(t)  Wentw.  Off.  Ex.  54. 

(k)  F.  N.  B.  33. 

(0  Id.  34. 

(m)  Holt  T.  WiiuiheMter  (Bp,),  3 
Lev.  47. 

(ft)  Maimr.BriMiol(Bp.),Cro,C9r. 
505  ;  S.  C,  W.  Jo.  407. 

(o)  See  ante,  §  7. 


(/»)  Rennell  ▼.  ZAneoin  (Bp.),  7  B. 
&  C.  113. 

(q)  Brook's  Abr.  tit.  Preteot.  al 
Esgliae,  10;  F.  N.  B.  33;  1  lost. 
90.  a  ,  Hafg.  n.  (4);  2  Roll.  Abr.  345. 

(r)  Sir  T,  LUitHwCt  eate,  2  Vent 
351 ;  S.  C.  nom.  WUm  ▼.  lAUMom, 
2  Chan.  Ca.  51 ;  S.  C,  1  Veni.3. 
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mortgage  is  for  a  term  of  years,  it  wiQ  go  to  the  executor,     realty  and 

as  other  terms.     It  was  also  held,  in  some  of  the  earlier  - 

cases,  that  the  mortgage-monej  should  go  to  the  heir,  if 
the  personal  assets  were  sufficient  for  the  payment  of  the 
debts  («);  but  it  is  now  settled  by  a  series  of  decisions  that  Mortgage  mo- 
ibe  executor,  and  not  the  heir,  is  entitled  to  the  money  {t) ;  ^ecutor. 
and  the  heir  or  devisee  of  the  mortgagee  will  be  a  trustee  for 
the  personal  representatiye,  and  will  be  directed  to  convey 
io  him  (tt) ;  but  the  heir  may,  if  he  chooses,  pay  off  the 
mortgage,  and  keep  the  land(x);  and  a  mortgagee  may  by 
any  declaration  in  his  will  convert  the  money  into  land  for 
the  benefit  of  his  heir  (y) ;  and  the  devise  of  a  mortgage  es- 
tate, conmdered  as  irredeemable,  will  pass  to  the  devisee,  as 
hnd{z). 

4.  Bent. 

12.  If  a  man,  seised  in  fee,  make  a  lease  reserving  rent  Mo«leofre. 
generally,  without  saying  to  whom,  it  shall  go  to  his  heir        "'^  ^'^ ' 
and  not  to  Ins  executor  (a);  if  reserved  to  him,  his  exe- 
coiors^  and  assigns,  the  rent  shall  determine  at  his  death, 
because,  rent  being  incident  to  the  reversion,  cannot  go  to 
the  executors  {b) ;  yet,  if  the  words  "  during  the  term"  be  so  as  to  cany 
added  in  such  a  lease,  it  has  been  held  that  these  words  are  '       ^' 
sufficient  to  carry  the  rent  to  the  heir(c);  but,  in  the  re-  ortotheeze- 
port  of  this  case  (<Q,  it  is  laid  down,  that  the  construction 
of  reservations  ought  to  be  according  to  the  reason  and 


(«)  TI/lcjfY.  Bfferiom,!  Chan.  Rep.  («)  Canninff  ▼.  Hickt,  iup. :  Ta- 

181;  S.  C,  2  Freem.  125,  dting  St  bar  ▼.  Oraverf  2  Vera.  367;  S.  C, 

/•fa  T.  Wmrekam :  Titmer  t.  Crane,  2  Freem.  227. 

U.  242:  AMtm.,  NeU.  162.  (j?)  CierkwnY.Bowyer,  2 Vera.  66. 

(/)  TTUimborouffh    ▼.    Baker,    1  (y)  Noyg  ▼.  Mordaunt,  2  Vera. 

Cbn.  Caa.  283:  BllU  ▼.  Guavoi,  2  581. 

Cbaa.  Caa.  50:  Winn  ▼.  LUiieian,  (x)  Doe  ▼.  Parraii,  5  T.  R.  654. 

nf.t  QammgY,  Hicie,  2  Chan.  Caa.  (a)  1  Init  47.  a. 

187;  S.  C,  1  Vera.  412:  Pauleit  v.  (b)  lb. ;  2  RoU.  Abr.  450. 

AU.-Gtn.,  Hardr.  467,  469 :  Wea^  [e)  Sachevereli    ▼.    Froggatt,    2 

Mr  T.  Mamie,  2  R.  &  My.  97.    See  Savnd.  367. 

fatiier  3  Swanat.  630,  and   other  (d)  Nom.  Saekeverel  ▼.  Frogate, 

ONI  there  dtad.  1  Vent.  161 . 
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equity  of  the  thing ;  and  therefore,  as,  on  the  one  hand,  if 
a  tenant  in  fee  made  a  lease  reserving  rent  to  him  and  his 
executors,  the  rent  could  not  go  to  the  executors ;  so,  on  the 
other  hand,  if  a  lessee,  for  one  hundred  years,  should  make 
a  lease  for  forty  years,  reserving  rent  to  him  and  his  heirs, 
that  would  go  to  the  executor  and  be  void  for  the  heir;  so 
if  tenant  in  tail  made  a  lease  reserving  rent  to  him  and  his 
heirs  generally,  yet  the  rent  would  go  to  the  issue  in  taiL 
But  where  a  lessee  for  three  lives  assigned  his  whole  estate, 
reserving  a  rent  to  him  and  his  executors,  held,  that  as  no 
reversion  was  left  in  the  lessor,  his  executors,  and  not  the 
heir,  were  entitled  to  the  rent  (e);  so,  where  a  man  seised  in 
fee  of  one  acre,  and  possessed  of  another  acre  for  term  of 
years,  made  a  lease,  rendering  one  entire  rent,  whereby  the 
reversion  of  one  acre  would  go  to  the  heir,  and  of  the  other 
to  his  executors,  held  that  the  rent  should  be  apportioned 
between  the  hdr  and  the  executor  (/). 


Arrearages  of 
rent  go  to  the 
executor,  or 
otherwise, 
when. 


13.  But  although  rent  be  incident  to  the  reversion,  and 
shall  go  therewith,  and  be  payable  to  the  heir,  yet  the  ar- 
rearages incurred  and  become  payable  in  the  lifetime  of  the 
lessor,  shall  go  to  the  executor  as  part  of  his  personal 
estate  {ff) ;  therefore,  if  a  person,  seised  in  fee,  leased  for 
years,  reserving  rent  payable  on  certain  days,  if  he  died 
after  either  of  the  rent-days,  all  the  rent  due  at  the  last 
rent-day  would  go  to  his  executor  (A) ;  but  if  he  died  before 
the  day,  then  the  rent,  which  would  accrue  due  on  that  day, 
would  go  to  the  heir  (t),  or  to  the  devisee  to  whom  the 
reversion  was  devised  (A),  or  to  a  jointress  {I),  or  to  a  re- 


(e)  Jenison  ▼.  Lexington,  {Lord), 
1  P.  Wms.  555. 

(/)  Moodie  t.  Gamanee,  3  Balstr. 
153 ;  S.  C,  nom.  Moody  ▼.  Gamon, 
Moore,  848;  S.  C,  nom.  Wood  ▼. 
Germontf  Cro.  Jac.  390,  in  which 
two  latter  cases  no  decision  on  this 
point  is  reported. 

(jgi)  Off.  Ex.  53,  54  ;  Godolph., 
part  2,  c.  13,  s.  3. 


(A)  C7tm*t  cote,  10  Co.  128. 

(0  Anon.,  34  H.  8,  dted  in  Gyn^i 
case,  np,:  S.  C,  Chtn  ▼.  FUker, 
Cro.  Jac.  309:  S.  P.,  Drowt*9  eate, 
Moore,  726,  pi.  1012. 

(*)  Sackererel  ▼.  Frogaie,  1  Vent 
148,  161. 

(0  Rockingham  (Lord)  y.  Oxenden, 
2Salk.  578;  S.  C,  nom.  JRoekingkmm 
{Lord)  V.  Penriee,  I  P.  Wms.  177. 


CHATTBLS   PBBSONAL — HEIB-LOOMS.  II 

nudnderman  where  lessor  was  tenant  for  life  (m).     If  the    kxaltt  and 

FBK80NALTT. 


lessor  Hed  on  the  rent-day  after  sunset,  and  before  mid- 
ni^ht»  the  heir,  it  seems,  and  not  the  executor,  should  have 
the  rent,  for  it  was  held  not  to  be  due  until  the  utmost 
limit  of  the  day,  which  does  not  end  until  twelve  o'clock, 
although  the  time  for  demanding  it  be,  for  conveniency,  any 
time  before  the  sun  sets  (n). 

6*  Annuities. 
14.  An  annuity,  so  &r  as  it  charges  the  person  only,  and  Amraity  pro- 
does  not  oonoem  the  land  or  savour  of  the  realty,  is  a  per-  Statef**^" 
sooal  thing  (o),  but,  being  an  inheritance,  cannot  go  to  the 
personal  representative  {p). 


n.  (Sj^attels  ^Ysonal 

15.  The  exceptions  to  the  rule,  that  chattels  go  to  the  when  they  go 
executor,  are  more  munerous  in  the  case  of  chattels  per-  ^  *^"  ^^' 
eooal  than  in  that  of  chattels  real,  either  in  favour  of  the 
hdr  or  of  the  freehold,  as  between  real  and  personal  repre- 
sentatives, landlord  and  tenant  or  assignees  in  bankruptcy 
&C.  These  exceptions  may  be  considered  under  the  fol- 
lowing heads: — 1.  Heir-looms;  2.  Fixtures;  3.  Emblements; 
4.  Certain  Animals. 

1.  Hdr-Loams. 

16.  Heir-looms  are  such  goods  and  chattels  as  go  by  spe-  what  they  are. 
oal  custom  to  the  heir  along  with  the  inheritance,  and  not 
to  the  executor  or  administrator  of  the  last  owner  of  the 

{■)  Sirtfford   (Earl)  ▼.   Went-  Strafford    {Earl)     ▼.     Wentworth 

mm1h{Lady),  Prec.  Chan.  555.  (Xa<fy ),«up., and  the  distinctioii  taken 

(a)  Jkffpa  T.  Mayo,  1  Saund.  287.  between  a  common  lease,  and  a  lease 

iad  see  Plowd.  1 72, 1 73 ;  1  Inst.  202 :  under  a  power. 

Om'M  ea»e,  np.  ;  Crt>.  El.  575:  (o)  1  Inst.  20. 

SoeHafkam  {Lard)  ▼.  Oxenden  or  {p)  Doct.  and  Stad.»  c.  30,  p.  97. 

Pmriee,  tup.      See    alao,    contra  ,  See  farther,  pott,  §  259  ft  9eq. 
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Tliiiigi  in  the 
natare  of  hdr- 


Jeweb,  &c. 


Jouraab  of  the 

HottMOf 

liordi. 


Delivery  for 
Uispeotion. 


estate,  and  are  said  to  be  the  best  thing  of  every  sort,  as  of 
beds,  tables,  pots,  pans,  carts,  and  other  moveables  {q).  They 
are  due  by  custom  and  not  by  the  common  law,  and  the 
heir  may  have  an  action  for  ihem  and  shall  not  sue  for  them 
in  the  Ecdesiastiical  Court;  but  they  are  not  devisable (r). 

There  are,  besides,  other  things  in  the  nature  of  heir-looma, 
as  monuments,  coat-armour,  pennons,  and  other  ensigns  of 
honour  which  belong  to  a  man's  degree  or  order,  and  are 
usually  set  up  in  the  church;  and  although  the  freehold  of 
the  church  be  in  the  parson,  yet  he  cannotdeface  orremove 
these  things,  but  the  heir  may  have  an  action  against  him 
for  so  doing  {s) ;  so,  on  the  same  principle  the  ornaments  of 
the  chapel  of  a  bishop,  though  he  is  a  corporation  sole  {t\ 
shall  nevertheless  go  to  his  successor,  as  an  heir-loom  (u); 
and  this  rule  is  said  to  apply  to  such  things,  belonging  to  a 
parsonage,  as  have  gone  from  successor  to  successor  (r) ;  but 
tiie  property  in  tiie  shroud  and  coffin  belongs  to  the  execu- 
tor or  administrator,  and  may  be  laid  to  be  theirs  in  an  in- 
dictment for  stealing  them  (y). 

So,  altiiough  a  man  devise  all  his  jewels  &c.  to  his  wife, 
yet  his  garter  and  collar  of  S.  S.  shall  go  to  his  heir,  in  the 
way  of  heir-looms  (z).  And  it  seems  that  on  the  same  prin- 
ciple the  journals  of  the  House  of  Lords,  delivered  to  a  peer, 
should  go  with  the  titie  (a).  So,  the  Court  of  Chancery  has 
power  to  compel  the  delivery  of  chatteki  personal  in  the  na- 
ture of  heir-looms;  and  on  motion  the  plamtiff  was  allowed 
the  inspection  of  the  articles  which  he  claimed  in  a  chest  at 
the  defendant's  bankers,  though  in  his  answer  he  insisted  on 
a  lien  (ft). 


(q)  Bro.  Disoent,  pi.  43;  1  Inst. 
18.  b. 

(r)  1  Inst.  185.  b. 

(«)  lb. :  F^raneti  t.  Ley,  Cro.  Jac. 
367. 

(0  See  ante,  §  7. 

(«}  CiMrwen*9  ea»e,  12  Co.  105. 

(jr)  4  Barn's  Ec.  L.  413,  Phil.  ed. 


(y)  2  Raeaell  on  Crimes,  142. 

(i)  Bari  qf  NorihtumierimuTM 
COM,  Ow.  124. 

(a)  Upton  T.  Ferren  (Lord),  5 
Yes.  806,  9ed  quare. 

{b)  Maceuifield  (Bari)  ▼.  Itevit, 
3  V.  &  B.  16. 


FIXTURES.  18 

RIALTT  AND 

2.  Futures.  f.h»onaltt. 

17.  It  is  a  rule  that  things  fixed  to  the  freehold  become  Rnie  as  to 
parcel  thereof,  and  go  to  the  heir,  not  to  the  executor(e);  ^ t^freehoUL 
therefor^  if  a  tenant  affixed  any  thing,  he  coold  not  on  his 

quitting  remove  it  {d) ;  so  goods  and  chattels  annexed  to 
the  freehold  go  to  the  heir  and  not  to  the  executor,  as  glass 
in  a  window,  doors  and  locks  of  a  house  &c.  {e) ;  so  pictures, 
glasses,  &C.  fixed  instead  of  wainsooat(y). 

18.  This  rule,  though  relaxed,  as  between  the  personal  Exoeptkmt  to 
representatives  of  tenant  for  life  or  of  tenant  in  tail  and  the 
remainderman,  and  still  more  so  as  between  landlord  and 

tenant,  is  adhered  to  with  oonnderable  strictness,  as  between 
the  heir  or  devisee  of  tenant  in  fee  and  the  executor ;  but 
even  here  there  have  been  some  instances  of  relaxation,  and 
therefore  it  will  be  necessary  to  consider  each  of  these  cases 
in  their  order. 

19.  First,  as  between  heir  and  executor,  a  distinction  has  A«  to  heir  and 
been  taken  between  things  accessary  to  the  carrying  on  trade, 

or  essential  to  the  enjoying  of  tiie  inheritance  (j);  therefore, 
in  a  case  before  Lord  C.  B.  Comyns  cited  in  Lawion  v.  Zoto- 
toH  (A),  a  cyder-mill,  though  affixed  to  tiie  freehold,  was  held 
to  go  to  the  executor  and  not  to  the  heir;  but  in  Ixiwtan  v. 
Sabnon,  dted  in  Fiizherbert  v«  iS%aio(t),  which  was  a  case  of 
salt-pans  erected  by  the  tenant  in  fee,  and  used  in  the  salt 
works,  they  were  held  to  go  to  the  heir,  and  not  to  the  exe- 
cutor^  because  tiiey  were  necessary  to  the  enjoyment  of  the 
inheritaiice.  Again,  a  distinction  has  been  taken,  grounded 
on  the  custom  of  tiie  country  (A) ;  and  also  whether  they  are 


(e)  21  H.  7,  26,  27  ;  Keilw.  8S ;  {jf)  Bhoti  ▼.  Maw,  3  East,  53. 

RolL  Abr.  919;  Off.  Ez.  62 ;  Ow.  (k)  3  Atk.  15. 

70.  71.  (0  1  H.  Bl.  259. 

(if)  Cooke*9  eoMe,  Moore,  177.  (k)  Ym.  Abr.  tit.  "  Areen/orf ," 

(e)  Herlakendm'i  eate,  4  Co.  63.  (U.  74). 

(/)  Cave  T.  Caw,  2  Vern.  508. 
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»»ALTT  AMD  fixtures  set  up  merely  for  domestic  convenience  (/),  so  de- 
tennined,  says  the  report,  contrary  to  HerlakendetCs  case  (m); 
and  so  in  Beck  t,  Sebow(n),  hangings  and  looking^lasses, 
being  mere  matters  of  ornament,  were  taken  not  to  be  part 
of  the  house  or  freehold;  and  a  similar  decision  was  come  to 
in  Harvey  v.  Harvey  (o),  as  to  hangingSy  ivupeBtry,  and  iron 
backs  to  chimneys;  but  in  fFifm  v.  Inffilby{p),  set  pots, 
stoves,  grates,  coppers,  and  other  things  which  could  not  be 
removed  without  doing  injury  to  the  freehold,  were  held  to 
go  to  the  heir,  and  not  to  the  executor. 


DeTiteeand 
exccator. 


20.  A  devisee  differs  from  an  heir  no  further  than  as  his 
claims  may  be  affected  by  the  terms  of  the  will,  and  the 
presumed  intention  of  the  testator;  therefore,  where  the 
devise  was  of  a  copyhold  estate,  consisting,  inter  aHa,  of  a 
brewhouse  and  malthouse,  with  the  plant  and  utensils,  held 
that  the  plant  passed  with  the  brewhouse,  as  the  latter 
would  have  been  of  no  use  without  it  {q) ;  so,  by  a  devise  of 
a  West  India  plantation,  the  stock,  implements,  utensils  &c. 
will  pass(r). 


Ezecnton  of 
tenant  for  life 
&c.  and  re- 
mainderman. 


21  •  As  between  the  executors  of  tenant  for  life  and  re* 
mainderman,  it  has  been  held  in  two  cases,  that  an  engine 
set  up  for  the  benefit  of  a  colliery  and  the  increase  of  trade, 
should  go  to  the  executor,  and  not  to  the  remainder- 
man («)• 


Landlord  and 
tenant. 


22.  As  between  landlord  and  tenant  the  rule  has  been 
relaxed  very  considerably  in  favour  of  the  latter;  a  tenant 
may  therefore  now  remove  any  buildings  which  have  been 


(/)  Squire  ▼.  Mayer,  2  Eq.  Caa. 
Abr.  430;  S.  C,  2  Fr«em.  249. 

(m)  4  Go.  63. 

(ft)  1  P.  Wma.  94. 

(o)  2  Str.  1141. 

(p)  5  B.  &  A.  625 :  ObiegreM  ▼. 
Dioi  SoHtoe,  2  B.  &  C.  76 ;  Ji:tii^  t. 
St.  Ihm$tm,4  B.  &  C.686;  S.  C,  7 


D.  &  R.  178. 

(q)  Wood  T.  Gsynon,  AmbL  395. 

(r)  Luehinf^on  t.  Seweii,  1  Sim. 
435. 

(«)  Lawion  ▼.  Lamion,  3  Atk.  13: 
Vudhy  (Lord)  ▼.  Ward  {Lord), 
Ambl.  113. 


FixTinuss.  15 

elected  by  himaelf  for  the  purpoees  of  trade  (0»  particularly    rbaltt  and 

if  erected  upon  blocks,  and  not  fixed  in  or  to  the  ground  (ti),  - 

prcmded  he  removes  them  before  the  expiration  of  the 
tenn  {x) ;  or  during  such  further  period.of  possession  by  the 
tenant,  as  he  hdds  under  a  right  to  consider  himself  as  te- 
nant (y)  ;  bat  in  JSboes  v.  Jdaw  (z),  it  was  held  that  the  ex- 
ception in  &vour  of  the  tenant,  with  r^ard  to  trade  fix- 
tores,  did  not  extend  to  buildings  erected  for  the  purposes 
of  agricoltare;  therefore,  where  a  tenant  in  agriculture 
erected  a  beast-house  and  other  buildings  which  were  let 
into  die  ground,  held,  that  he  could  not  remove  the  same, 
fhoi^  during  his  tenn,  and  he  left  the  premises  in  the 
same  state  as  when  he  entered.  But  even  agricultural 
buildings  may  be  so  erected  as  to  fall  within  the  exception; 
dmefbre,  where  a  tenant  removed  the  soil  of  the  demised 
land,  and  placed  therdn  stone  staddles^  in  some  places  with 
a  brick  foundation,  and  erected  upon  the  staddles  a  thatched 
wooden  bam,  which  was  kept  in  its  place  upon  the  staddles 
by  the  pressure  of  the  superincmnbent  weight  alone,  held, 
that  he  might  remove  the  woodwork  and  thatch,  but  not  the 
linmdation  (a). 

23.  The  word  ''fixtures"  does  not  necessarily  imply  Meaning  of  the 
things  fixed  to  the  freehold (b) ;  therefore,  window  sashes  ^^ll ^" 
nather  hung  nor  beaded  into  the  frames,  but  merely  fast^ 
cned  by  laths  nailed  across  the  frames,  have  been  held  not 

(0  Pmiam  r.  Raktart,  2  Bast,  88.  W.    19,  reoogniiiiig     Manhall   ▼. 

8s  tbo  F9ol^9  ca§€,  1  Sdk.  368.  Lloyd,  wp.    See  also  Mackintoth  ▼• 

(v)  Cmiim^w,  7V^iMJ/,BaU.N.P.  TroUer,  3  M.  &  W.  184:  Lee  ▼. 

K  dttd  Slwm  T.  Maw^Z  East,  41 :  Hitden,  7  Taunt.  188. 

Ikm  T.  AlUaief,  3  E^.  N.  P.  C.  (jr)  .S^. 

]].  (a)  fFojuterotf^A  ▼.  lfa/o»,  4  Ad. 

(r)  20  H.  7,  13f  cited  in  Vlwet  ▼.  &  £11.  884  ;  S.  C,  6  Ner.  &  Man. 

Mm,it^.iPUxkerhertf.  8hMo,\VL,  367 ;  S.  C,  2  Har.  &  Wol.  37.,  re. 

£L  2SS,  f«oagiii«ed  in  Lyde  ▼.  Am-  oogniaing  JR.  t.  Ottey,  1  B.  &  Ad. 

««;  I  B.  &  Ad.  394  ;  Marthail  t.  161. 

IJtfd,  2  M.  &  W.  450.  (b)  Sheen  t.  RieJtie,  5  M.  &  W. 

(y)  W^eiomr.  fVoodeoek,  7  M,  8i  175. 
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UALTT  AND    to  bc  fixccl  to  thc  fi:eehold(c);  so,  a  pump  being  an  article 

PBR80NALTT.  ._  .  ,^'  ,,i.i 

rr— ;, of  domestic  use,  erected  so  as  to  be  removable  without  in- 

Matten  of  oon- 

▼enience  or  or-  jury  to  the  freehold  (d) ;  80,  a  cornice  fixed  up  by  screws  (e) ; 
BO  an  ornamental  chimney-piece  (/);  sed  sectu  if  the  chim- 
ney-piece be  not  ornamental,  and  also  if  the  pillars  of  brick 
and  mortar  be  built  on  a  dairy  floor,  although  not  let  into  the 
ground  {/);  and  if  the  erection  be  let  into  the  ground,  or  ce- 
mented, or  otherwise  united  to  any  erection  that  is  let  into 
the  ground,  it  cannot  afterwards  be  removed^  although  it  be 
merely  for  ornament;  therefore  a  conservatory  which  was  at- 
tached to  a  dwdling-house  by  means  of  cantilevers  let  into 
the  wall,  was  held  to  be  so  annexed  to  the  freehold,  that  the 
removal  of  it  was  considered  waste  {ff).  And  a  question, 
whether  a  fixture  can  be  removed  by  a  tenant  without  sub^ 
stantial  injury  to  the  freehold,  is  proper  for  a  jury,  upon 
an  issue  whether  it  is  removable  by  law  (A). 

A«  betweea  24.  The  principle  that  things  fixed  to  the  freehold  can- 

mortgagee.^  liot  be  removed  but  must  go  therewith  has  been  adhered  to 
in  other  cases,  as  between  mortgagor  and  mortgagee,  in 
cases  of  distress  or  execution,  or  bankruptcy,  as  also  on  the 
conveyance  of  the  freehold.  As  between  a  mortgagor  and 
mortgagee,  the  former  is  to  many  intents  considered  as 
tenant  to  the  latter,  or  may  be  so  treated  by  him  at  his 
election  (i);  therefore,  where  a  mortgagor  became  bankrupt, 
held,  that  his  assigns  could  not  remove  the  fixtures  from  the 
premises,  whereby  they  should  become  dilapidated  (A). 
In  caaea  of  dis.  Things  such  as  coppers,  grates,  &c.,  which,  under  circum- 
stances, may  be  removable  by  a  tenant,  are,  nevertheless^ 

(e)  R.  ▼.  Hedgei,  I  Leach,  C.  C.  (ff)  BueiUmd  ▼.  Butterfleid,  2  B. 

201 ;  2  Eaat,  P.  C.  590,  n.  &  B.  54 ;  S.  C,  4  B.  Mooie,  440. 

(d)  Orymet  t.  BowertH^  6  Bing.  (A)  Aoery  y,  Chetiyn,  tup. 
437  {  S.  C,  4  M.  &  P.  143.                       (i)  Pariridgt  t.  Bere,  5  B.  &  A. 

(e)  Aveiy  ▼.  Chetlyn,  3  Ad.  &  £11.      604. 
75 ;  S.  C,  5  Nev.  &  Man.  372 ;  S.C,  {k)  HUehman  ▼.  fVaUon,  4  M.  & 
1  Har.  &  Wol.  283.                                W.  409. 

(/)  Leaek  ▼.  Tkomat,  7  C.  &  P.  328. 


treu. 
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not  to  be  di8tanuned(/);  but  it  is  doubtful  whether  ma-    hbalttamd 

diineiy,  fixed  by  bolts  to  a  floor,  is  di8traiiiable(m)»  and  ■ 

m  an  early  case  it  was  decided  that  although  a  stone  was 
severed  firom  a  mill  for  the  purpose  of  being  picked,  yet  it 
remained  notwithstanding  parcel  of  the  mill,  and  could  not 
be  distrained  (n),  sed  tectu  if  it  were  another  stone  lying 
loosely  by  (n).  Things  wrongfully  severed  by  a  tenant,  as  Ezemtion. 
machinery  belonging  to  a  mill,  cannot  be  taken  in  execution 
under  ^JLfa.  (a);  and  before  the  late  Acts  making  all  real 
property  liable  to  the  debts  of  the  owner,  particularly  the  I 
&2  Vict-c  llO(p),  a  dyer's  vat,  fastened  to  the  wall  of  the 
house,  could  not  be  taken  in  execution  imder  e^Jl^fa.  (q),  so 
set  i>ot8,  ovens,  and  ranges  belonging  to  the  plaintiff's  free- 
hold, for  as  these  would  go  to  the  heir  and  not  to  the  execu- 
tor, they  were  not  liable  as  goods  and  chattels  to  be  taken  in 
execution  (r);  and  so  in  Steward  v.  Lombe{s\  where  a  dose 
on  which  a  windmill  was  erected,  was  mortgaged  for  a  term 
of  years,  and  in  the  same  deed  there  was  a  conveyance  of  the 
mill  to  the  mortgagee  in  fee,  held,  that  the  mill,  being  in- 
cident to  the  land,  could  not  be  taken  in  execution.  The  Cases  of  bank- 
rule  has  also  been  applied  to  cases  of  bankruptcy,  where  ™P*^" 
the  question  is,  what  is  in  the  order  and  disposition  of  a 
bankrupt  so  as  to  pass  to  his  assignees,  it  being  held  that 
as  goods  and  chattels  are  the  only  property  mentioned  in 
the  statute,  lands  and  fixtures  are  not  affected  thereby  {t)\ 
therefore,  stills  and  other  things  affixed  to  the  freehold,  are 
not  within  the  order  and  disposition  of  the  bankrupt  (ti);  so, 

(0  JSMfly  T.  JSfarrit,  1  Gale  &  D.  («)  1 B.  &  B.  506 ;  4  J.  B.  Moon, 

234.  281. 

(«•)  Duek  ▼.   Brmdd^a,  M'Clel.  (0  Ryatt  ▼.  Rowlet,  2  Vex.  348, 

217 :  S.  C,  13  Price,  459.  374  ;  S.  C,  nom.  Ryail  t.  SoUe,  1 

(•)  M.  H.  8,  fo.  25,  pi.  6.  Atk.  165 ;  1  Wils.  260. 

(e)  Tammi  t.  Tkom^non,  5  B.  &  («)  Hwn  ▼.  Baier,  9  East,  215, 
A.  825 ;  8.  C,  2  D.  &  R.  1.  recognised  in  Clarke  t.  Crowtuhme, 

{p)  See  Dig.  P.  ii.  tit.  Exkcu-  3  B.  &  Ad.  804,*  and  Coom^t  t.  B«a«. 

TtOH,  1.  mtmt,  5  B.  &  Ad.  72  ;  S.  C,  2  Nev. 

(f)  Day  T.  JKff^VcA,  Cro.  EL  374.  &  Man.  235. 
(r)  Wkm^.  Jmyiiby,  5  a  &  A. 625. 

VOU  I.  C 
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uAi^TT  AND    atovesy  grates,  and  other  things  legaUy  fixed  to  the  pre* 

niises,  though  remoyable  by  the  tenant,  are  nevertheless 

held  to  be  not  in  the  order  and  disposition  of  a  bankrupt 
within  the  statute  (r);  so,  shares  in  a  bridge  company  have 
been  held  not  to  pass  to  the  assignee8(y),  9ed  secus  as  to 
such  shares  where  by  the  Act  they  are  declared  to  be  per- 
sonalty (z). 
Wbai  puses  on  On  this  same  princiide,  that  whatever  is  once  annexed  to 
Ike  freehold.  the  firediold  cannot  be  severed,  fixtures  will  pass  in  a  con- 
veyance of  the  freehold;  therefore  where  the  owner  of  a 
freehold  house,  in  which  there  were  various  fixtures,  sold  it 
by  auction,  and  no  mention  was  made  of  the  fixtures,  held, 
that  they  passed  with  the  conveyance  of  the  house  (a) ;  and 
by  a  mortgage  of  a  mill,  the  stones,  tackling,  and  imple- 
ments necessary  for  the  working  of  the  miU  pass  to  the 
mortgagee  (&);  so,  where  a  lessee  for  years  mortg^ed  his 
estate  and  interest  in  the  premises,  held  that  the  mortgagee 
might  declare,  as  reversioner,  against  the  assignee  of  the 
tenant  for  the  removal  of  the  fixtures  (e);  but  in  Archer  ▼• 
Bennett{d)i  where  a  man  was  seised  of  a  close,  on  one  part 
whereof  was  a  house,  and  on  another  part  thereof  was  a 
kiln,  and  also  two  mills  adjoining  to  the  close,  and  he  &AA 
the  mills  cvm  pertinentiisj  held  that  the  kiln  and  the  part  of 
the  close  whereon  it  stood,  did  not  pass;  for,  by  the  grant 
of  a  messuage  or  land  cum  periinentasj  any  other  had  or 
thing  will  not  pass ;  but  it  seems  that  it  would  have  been 
otherwise,  if  it  had  been  shewn  thai  the  kiln  was  necessary 
for  the  use  of  the  mills. 


(x)  Boydell  ▼.  3PMichael,  1  Cr.,  252,  where  %  than  in  tii«  New  RiTer 

M.  &  R.  177  :  Bs  parte  Wihon,  4  Company  was  held  to  be  realty,  there 

Deac.  &  C.  314  :  Mx  parte  Belcher^  being  no  previaion  in  the  Act  to  make 

Id.  703.  the  shares  personalty. 

(y)  Ex  parte    Vauxhall    Bridge  (a)  Cb^eve  t.  XH'ot  JSim/os,  8  B. 

Company,  1  Gl.  &  J.  101.  &  C.  76;  S.  C,  3  D.  &  R.  255. 

(2)  Ex  parte  Lancaster  CafMi/Cbm*  {b)  Place  ▼.  JP^ff,  4  Man.  Sb  Ry. 

pany  fMon,  1 16 ;  S.d  on  appeal,Xon.  27  7. 

&  B.  94 ;  1  Deac.  &  C.  411.  See  also  (e)  HUckman  t.  WaU9H,  s^. 

Buekeridge  y,  Ingram,  2  Ves.  jnn,  (<f)  1  Lev.  131. 
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BSALTT  AND 
PBRSOMALTr. 

3.   Trees  ana  Emblements.  ' 

25.  All  trees  are  parcel  of  the  inheritance  and  go  to  the  Treea  pared  of 

t  •       •!•   ^1-       /•  !_•     1      J    V     1.         •  J    the  inheritance. 

hdr ;  if,  therefore,  a  man  convey  his  lands  by  bargain  and 

sale,  and  all  trees  by  express  words,  and  the  lands  do  not 
pass  for  want  of  inrolment  or  otherwise,  the  trees  do  not 
pass  (e) ;  and  if  a  man  lease  lands  for  life  or  years  with  aQ 
trees,  the  trees  pass  only,  as  they  are  annexed  to  the  land, 
and  the  lessee  shall  not  cut  them  (/);  but,  if  a  man  grants 
an  his  trees,  they  are  absolutely  seised  in  law  and  passed 
away  from  the  grantor  and  his  heirs,  and  being  vested  as 
chattek   in   the  grantee,  pass  to  his  executors  (^);   yet, 
thongh  the  soil  itself  does  not  pass,  a  sufficient  nutriment 
OQt  of  the  earth  for  the  vegetation  of  the  trees  is  granted  (A); 
aoy  if  a  man  sells  his  land  reserving  the  timber  trees,  they 
reouun  as  a  chattel  in  him,  distinct  from  the  soil,  and  shall 
go  to  his  executors  (i),  but  if  the  feoflee  afterwards  buy  the 
trees,  they  are  re-annexed  to  the  inheritance  (A);  yet  if  te- 
nant in  fee-simple  lease  the  land  for  years,  excepting  the 
trees,  and  afterwards  grants  the  trees  to  the  lessee,  they  are 
not  le-annexed  to  the  inheritance,  but  remain  absolutely  in 
the  lessee,  and  will  go  to  his  executors  (A);  so,  if  tenant  for 
life,  without  impeachment  of  waste,  with  power  to  cut 
trees,  and  to  make  leases  for  three  lives,  &c.,  leases  for  three 
lives,  except  the  trees,  and  dies  before  cutting,  the  trees  are 
re-annexed  and  his  executor  cannot  cut  them  (/).    So,  if  te- 
nant in  tail  sells  the  trees  to  another,  they  go  to  the  execu- 
tors of  the  vendee  (nt) ;  but  if  they  are  not  felled  in  the  life- 
time of  the  tenant  in  tail,  they  go  to  his  issue,  and  neither 
Ae  vendee  nor  his  executor  can  have  them  (n). 

it)  UfioT^t  eoMf  11  Co.  48.  lep  r.  BuHer,  mp. 

if)  Df,  374,  pL  18;  S.  C,  nom.  (k)  Herlakenden't   ewe,    4    Co. 


f  T.  Hercy,  Moor.  831 ;  2      63  b. 
B.  (/)  Latch,  163. 

(g)  SimJMey  t.  Bmiler,  Hob.  173.  (»)  Uford*9  caee,  tup, 

{k)  L^ard'9 ease^  11  Co.  49.  (n)  lb.;    Bro.   Contract,  26 ;   11 

(f)  LigMTs   em^e,  sup.,  Siuke-      Co.  50;  Poph.  194. 
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ABALTT  AND 
PBK80NALTY. 

What  timber 
trees  or  other- 


26.  By  the  term  "  timber"  is  meant  properly  such  trees 
only  as  are  fit  to  be  used  in  building,  as  oak,  ash,  and  elm ; 
but  some  trees  may,  by  the  custom  of  the  country,  be  reck- 
oned timber  which  are  not  properly  so,  as  birch,  beech, 
&C.  (o);  so,  walnut  trees,  being  of  considerable  value,  may 
be  estimated  as  timber  (o) ;  therefore,  the  birch,  from  the 
use  made  of  it  in  Yorkshire  for  cottages,  sheep-houses,  and 
such  other  mean  buildings,  has  been  held  to  be  timber  ( /?), 
and  therefore  it  belonged  to  the  inheritance  and  could  not 
be  cut  by  tenant  for  life(p) ;  so,  wiUows  in  Hampshire  (y); 
and  although  it  has  been  said  that  pollards  are  not  tim- 
ber (r ),  yet  the  better  opinion  appears  to  be,  that,  if  the  bodies 
of  them  be  sound  and  good,  they  shall  be  deemed  timber(«), 
sed  secuM  if  they  are  not  sound,  for  then  they  are  good  for 
nothing  but  fuel(^);  the  same  may  be  said  of  dotards,  if 
they  have  any  timber  in  them  (u). 


Rale  at  to 
windfkllB. 


27.  The  timber  while  standing  is  part  of  the  inheritance, 
but  whenever  it  is  severed,  either  by  the  act  of  Grod,  as  by  a 
tempest,  or  by  a  trespasser,  or  by  wrong,  it  belongs  to  him 
who  has  the  first  estate  of  inheritance,  whether  in  fee  or  in 
tail,  who  may  bring  trover  for  it;  and  this  was  so  decreed 
upon  occasion  of  the  great  windfall  of  timber  on  the  Ca- 
vendish estate,  per  Lord  C.  King  (x);  and  where  there  is  an 
infant  entitled  to  the  contingent  inheritance,  the  Court  of 
Chancery  will  see  that  the  money  arising  from  the  sale  of 
such  windfalls  shall  be  secured  for  his  benefit  (y). 


(o)  ChoHdoi  {Duke)  t.  Talbot,  2 
P.Wms.  606. 

(p)  C(mnte99  of  Cumberland^ 9  ea»€. 
Moor.  812. 

{q)  Ouffly  ▼.  Pindar,  Hob.  219. 

(r)  Soby  ▼.  Molyne,  Plowd.  470. 

(«)  Chandoe  (Duke)  ▼.  Talbot, 
aup, 

(0  lb.  See  also  fferlakenden'e 
ca»e,  4  Co.  62 :  Rabbet  t.  Raikee, 
Woodf.  Land,  and  Ten.  429,  Har. 


&  Wol.  ed. 

(«)  Counteti  qf  Cumberland'e  eaee, 
9up,  See  Chamnon  ▼.  Patch,  5  B. 
&  C.  897 ;  S.  C,  8  D.  &  R.  651. 

{x)  Bewick  T.  Whitfield,  3  P. 
Wms.  268.  See  also  Chtmium  ▼. 
Patch,  5  B.  &  C.  897  ;  S.  C,  8  D. 
&  R.  651. 

(y)  lb.:  Bewick  t.  Whitfield,  3 
P.  Wms.  266. 
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28.  Ab  the  trees,  unleas  Bevered,  belong  to  the  heir  (A     Hi^LTr  and 

80  doea  the  fruit  which  they  bear,  as  apples,  pears,  &c,,        .    ^ 

belong  to  the  heir  (a) ;  so,  grass  growing,  though  fit  to  be  pes  to  the 
mowed  down  for  hay,  shall  go  with  the  knd  (a) ;  so,  roots 
of  all  kinds,  such  as  parsnips,  turnips,  &c,  belong  to  the 
hdr,  for  these  cannot  be  come  at  without  digging  up  the 
soil,  which  must  necessarily  be  a  spoil  and  injury  to  the 
inheritance  (6).  But  com,  though  growing,  and  every  Emblementigo 
thing  else  which  is  produced  annually  by  labour  and  cul- 
tivation, shall  go  to  the  executor  and  not  to  the  heir,  as 
hope,  saffiron,  hemp,  &c.  (c) ;  therefore,  if  lessee  for  life  of 
a  hop-ground  dies  in  August  before  severance,  the  executor 
may  maintidn  trover  for  them  against  the  reinaindennan(<f). 
These  annual  fruits  of  the  earth  are  in  law  termed  embk- 
maUSi  of  which  see  further,  post.  Estates.  As  to  con- 
tracts under  the  Statute  of  Frauds,  respecting  land  and 
chattels,  see  Dig.  P.  n.  tit.  Frauds  (Statute);  as  to  the 
distinction  between  realty  and  personalty  in  respect  of  waste, 
see  pottf  Injubies  to  Things  Real.  See  also  Amos  and 
Ferard,  Law  of  Fixtures,  passim. 


4,   Certain  Animals. 

29.  The  law  respects  the  freehold  and  inheritance  in  re- 
gard to  certain  animals,  although  all  animals  are  otherwise 
chattels ;  therefore,  if  a  man  has  fish  in  his  pond,  and  dies.  Fish  in  a  pond, 
the  fish  go  to  the  heir,  for  they  are  considered  as  the  profits 
thereof,  and  therefore  descend  with  the  pond  to  the  heir(«); 
but  if  fish  are  in  a  trunk  or  net,  or  the  like,  it  is  otherwise, 
and  they  go  to  the  executor,  for  they  are  severed  from  the 
soil  (/).     So,  deer  in  a  park  (^),  i.  e.  a  park  properly  so  Deer,  &c. 

(i)  See  on/e,  §  25.  (#)  ParUt  v.  Cray,  Cro.  El.  372  : 

(fl)  Off.  Ex.  59 ;  Godolph.  122.  Qrey^t  ewe,  Ow.  20. 

(h)  Off.  Ex.  62,  S3.  (/)  1  Inst.  8. 

(e)  Off.  Ex.  59.  (g)  Off.  Ex.  127 ;  Godolph.,  p.  2, 

(i)  Latham  t.  Aiwood,  Cro.  Car.  c.  14 ;  Swinb.,  p.  6,  i.  7,  14th  ed. 
515. 
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UALTT  AND    cftiled  (A) ;  80,  oomes  in  a  warren,  and  dovee  in  a  doTe-honae, 

PBR80NALTT.  i      i  -i        i      ii  ^        i      •     /  ^ 

young  and  old,  shall  go  to  the  heir(t). 

If  a  party  has  but  a  term  of  years,  still  such  things  will 
go  to  his  executor,  as  accessary  to  the  land  (A),  but  he  must 
leave  sufficient  of  the  animals  for  stores  (t). 


SECTION  IL 


LIABILITY  TO  THE  PAYBIENT  OF  DEBTS. 

I.  ftMetf  Uv  tte  Vofiiitntt  of  Btht%. 


32 


33, 


$31.  D^/hUiitmqftkeJWm  **AM9eti.*' 
Permmal  and  Real. 
What  liable  to  Debtt. 
Land  made  liable  by  Statute. 
What  Real  Aseete. 
Landi  in  Fee- Simple. 
Landi  taken  by  Deecent  or  Pur* 

ehaee, 
Landi  in  Ancient  Demeene,  8(c. 
After  an  intermediate  Deteent. 
On  the  part  of  Father  or  Mother. 


(  34.  Advoweom, 

35.  Reversion. 

on  an  Estate  for  L{fe. 
on  an  Betale  Tail, 

36.  An  Betatepur  autre  VU. 

37.  Aeeett  every  where, 

38.  What   neceeaary  to    etmetitute 

AMsete. 

39.  Equity  of  Redemption. 

40.  Chattels  Real. 


47, 
48< 


II.  ;f  tmlv  tot  tie  Vosnnit  of  Brito. 
1.  Distinction  between  Legal  and  Equitable  Assets. 


42.  Administration    ^f    Assets    in 
Courts  of  Law. 
Administration    qf    Assets    in 
Equity. 


42.  What  legal  and  what  equitabU 

Assets. 

Charge  qf  Debts  generally. 

43.  BquUable  Interest. 


2.  How  far  the  Personal  Estate  is  the  Primary  Fund. 


45.  In  the  Case  of  Bonds. 

46.  In  the  Case  qf  Mortgages. 
In  the  Case  qf  Loans. 
Covenant  to  charge  Lands  where 


48.  there  is  an  original  Debt, 

49.  In  Case  rf  Devises. 
Personalty  not  eieem^t. 


3.   The  Order  of  paying  Debts  out  of  Realty. 


50.  Estates  devised. 
Estates  descended. 
Estates  subject  to  Charges. 


50.   Advowson  descended. 
Estates  in  Drust. 


(*)  Withers  v.  Iseham,  1  Dy.  70. 
a.  1. ;  2  Inst  199 :  Davis  ▼.  Powell, 
WOles,  46. 

(t)  1  Inst.  8.  And  see  ftuther  u  to 


game,  Dig.  P.  in.  tit.  Gams. 
(h)    Off.  Ex.,  sup. 
(0  1  iDBt.  53. 


FOR  TH£  PAYMENT  OF  DEBTS. 
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4.  Marshalling  Assets. 


REALTY  AND 
PBR80NALTT. 


§  51.  Where    a   Ckumami  hat  two 

52.  Wken  aUowed,  or  otherwi%€. 
Nature  qf  the  Contract, 

53.  H  whoee  Fnomr  aiUnoed, 

54.  imfawomr  of  Creditcra^ 

55.  bifa9omr  of  Legatees. 

Not  where  there  is  a  Devise. 


§  55.   Bseeptione. 

56.  Crediior'9  Uen. 

57.  Other  Caeee  in  favour  of  Lega- 

tees, 

58.  Legacies  to  Charitable  Uses. 

59.  In  favour  qfa  Widow  in  respect 

qf  her  Paraphernalia. 


§  30.  The  distinction  between  real  and  personal  property 
as  to  their  liability  to  the  debts  of  the  owner  is  of  less  im- 
portance now  than  formerly  (m),  yet  it  is  entitled  to  consi- 
deration in  these  respects;  1.  As  they  are  assets  for  the 
payment  of  debts ;  2.  As  they  form  a  fund  for  the  pay- 
ment of  debts. 


I.  fSl%%tt!S  for  itt  ^agment  of  Beits. 

31.  Assets,  from  the  French  assez,  sufficient,  is  a  term  in  Definition. 
kw  applied  to  the  property  of  a  deceased  person^  so  far  as 
it  is  sufficient  for  or  applicable  to  any  given  purpose,  as  for- 
JusAj,  to  make  warranty  a  bar  to  an  estate  tail(n)9  or  more 
particularly  assets  for  the  payment  of  debts.  Assets  are 
distinguished  into  personal  or  real. 

Persamal  assets,  or  assets  entre  mains,  as  they  used  to  be  Personal  a«<e/f. 
eilled(o),  are  what  comes  into  the  hands  of  the  executor  or 
administrator  to  be  applied  for  the  payment  of  debts. 

Real  assets f  or  assets  per  descent^  as  they  are  commonly  Real  asseU. 
edled,  are  what  descend  to  the  heir,  and  are  in  like  manner 
ipplicable  for  the  payment  of  debts.     What  has  been 
deemed  personal  assets  need  not  here  to  be  particularised 
fiirther  than  is  necessary  to  distinguish  them  from  real 


(m)  See  Di|r-  P-   n-  ^-  Dsbts, 
P.  ti.  til.  CointTt  (EaviTT). 
(a)  1   Inat.  374.  b. ;   Bro.  Aaaete 


perDeac.  4,  21. 
(o)  Bro.  Aiaeta,  aup^ 
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asse  tSySee  infra,  §  41. 
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mat  lUble  to  32.  At  common  law  personal  property  has  in  all  cases 
been  deemed  assets  in  the  hands  of  the  executor,  but  it  was 
otherwise  with  real  property,  which  in  the  hands  of  the  heir 
was  deemed  assets  only  in  certain  cases,  as  where  the  ances- 
tor bound  himself  and  his  heirs  in  an  obligation,  there  the 
obligee  might  have  an  action  against  the  heir,  and  reooTer 
to  the  value  of  the  assets  descended  (p),  but  the  hdr  must 
have  been  expressly  named,  otherwise  he  was  not  chaige- 
Bhle{q);  so,  if  the  heir,  before  action  brought,  aliened  the 
land,  the  obligee  was  without  remedy  at  law,  although  it 
was  otherwise  in  equity  (r) ;  but  the  3  &  4  W,.&  M.  c.  14, 
amended  and  extended  by  11  G.  4  &  1  W.  4,  a  47,  has 
made  not  only  the  heir  but  also  the  devisee  answerable  for 
debts  upon  specialty;  and  an  heir  of  an  heir  is  liable  («);  so, 
also,  as  it  seems,  an  executor  or  administrator  of  an  heir(^); 
so,  in  debt  against  the  heir  upon  an  obligation  made  by  his 
ancestor,  the  plaintiff  by  the  common  law  should  have  all  the 
land  which  descended  to  the  heir  in  execution  against  him, 
although  in  that  case  only  was  land  liable  to  the  execution 
of  the  debt  of  a  conunon  person  at  common  law;  and  the 
reason  assigned  for  this  exception  is,  that  the  law  gave  an 
action  of  debt  agunst  the  heir,  but  if  the  plamtiff  should 
not  have  execution  of  the  lands  against  the  heir,  he  could 
have  no  fruit  of  his  action  («)• 
Land  made  By  the  13  E.  1,  c.  18,  land  was  first  subjected  to  the 

tote.*'  "**'  execution  of  a  judgment  or  recognisance  by  means  of  the 
writ  of  elegit  which  gave  a  moiety  of  the  land,  and  has  now, 
by  the  1  &  2  V.  c.  110(x),  been  extended  to  the  whole  of 
the  land.  By  the  3  &  4  W.  4,  c.  104,  lands  copyhold,  as 
well  as  freehold,  are  made  assets  for  the  payment  of  debts' 

{p)  Plowd.  441.  (0  HenninpkaM*»  mm,  3  Dy.  344. 

(q)  Plowd.  440 ;  2  Intt.  19.  a. ;  Plowd.  441. 

(r)  1  P.  Wms.   777.      See  Dig.  («}  Harberi't  cm,  3  Co.  12  a. 

P.  II.  tit.  Courts  (Equitt).  (jt)  See  Dig.  P.  ii.  tit.  Bxbcu- 

(0  Dj.  368.  a.,  Ca.  46.  noN. 
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not  only  upon  specialty,  but  ako  debts  by  simple  oon-  malty  and 
tract.  See  further.  Dig.  P.  i,  tit  Dbbts,  R  ii.  tit.  Courts  ""'"'^'''^' 
(EauiTy> 

33.  As  to  what  things  are  real  a$»eU.     Lands  are  first  Wliat  real 
entitled  to  notice;  they  must  be  freehold,  and  descend  to  the  ^*^^' 
heir  in  fee-simple,  not  lands  in  fee  tail(y);  so,  they  must  be  Lands  in  fee. 
lands  taken  by  descent,  and  not  by  purchase(z);  but  it  was  .   V  t.    l. 
decided  before  the  3  &  4  W.  4,  c  106,  altering  the  law  of  dew^t  or  pw- 
pordiase  and  descent,  that  a  man  could  not  by  any  form 

of  oonyeyanoe  whatever  raise  a  fee-simple  to  his  own  right 

heirs,  by  the  name  of  heirs,  as  a  purchase,  so  as  to  prevent 

die  reveraion  from  being  asieU  (a) ;  so,  lands  in  ancient  de-  Lendi  in  en- 

mesne  shall  be  a««<ff(ft);  so,  lands  in  gavelkind(c);  so  lands  a!e?    ^^"^* 

descending  to  an  heir,  after  an  intermediate  desoent(if);  so,  ^ft«f  »  mter. 

lands  descended  on  the  part  of  the  mother,  as  well  as  land  leeoe. 

on  the  part  of  the  &ther(e);  so,  where  there  is  a  trust  in  fee,  ^^^  P*^  ®' 

it  is  made  oMteU  by  descent  by  the  Statute  of  Frauds(/).       ther. 

A  trust. 

34.  An  advowson  appendant  to  a  manor  is  unqnestion-  AdTowion. 
aUy  asicUy  ''because  the  manor  itself  being  oMeff,  what  is 
appendant  must  be  omhU  likewise  (^) ; "  and  it  seems  to  be 

now  settled  after  some  discussion  that  an  advowson  in  fee  in 
gross  18  also  omuU  (A).  The  next  avoidance  in  a  church,  on 
the  other  hand,  though  a  chattel  real,  is  not  assets  in  the 
hands  of  an  executor,  because  it  is  deemed  to  be  of  no  value; 
but  if  in  a  quare  inpedit  agunst  a  stranger  who  wrongfully 

(y)  2  Vj.  124.  a.,  Ca.  38.  {d)  Anom.,  Dy.  368.  a.,  Ca.  46. 

(g)  Etmerwom  ▼.  ImekHrd,  1  Ld.  («}  RuU  v.  Otfom,  ni^.  /  1  Inst. 

H^.  728.  tup. :  W.  Jo.  88. 

(a)  Qodo^him  t.  Akmgdim,  2  Atk.  (/)  King  v.  BalUit,  2  Vem.  248. 

57.  (9)  Per    Ld.   Hardwicke,   C,  3 

(*)  H.  4.  14,  cited  Bro.   Aswti  Atk.  465. 

pcrDewsent,  pi.  11.  (A)  1   Inst.  374.  b.;  SaT.   119; 

(c)  Bamirie  t.  Auger,  2  Dj.  239.  Rohimom  t.  Ttmge,  2  Eq.  Ca.  Abr. 

a.;  8.  C,  nom.  Huwtre  t.  Anger,  509;  S.  C,  1  B.  P.  C.  114;  dted, 

Moor.  74 :  Rott  t.  (Mom,  Hob.  25 ;  3  Atk.  464  :  Bipieg  v.  Waieruwrth, 

1  Inat.  376.  b. :  Game  t.  Sgnme,  7  Yes.  447. 
Cro.  Jac.  217. 
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MALTT  AND    presents,  the  executor  reooven  damaffes,  the  money  so  re- 
oovered  wm  be  assets  in  his  hands  (t). 


ReTenioD. 


On  an  estate 
for  life. 

On  an  estate 
tail. 


35.  A  reversion  in  fee,  expectant  upon  a  term  for  years, 
is  held  both  at  law  and  in  equity  to  be  present  assets;  so 
that  the  heir  cannot  plead  riens  per  descent  in  delay  of  exe- 
cution of  the  rent  and  reversion,  though  the  plaintiff  cannot 
have  the  benefit  of  the  reversion  until  the  lease  be  deter- 
mined (A),  and  the  possession  of  the  tenant  becomes  that  of 
the  heir  on  the  death  of  the  ancestor  and  makes  an  actual 
freehold  in  him,  so  that  by  such  seisin  his  h^  beccMnea 
liable  to  a  bond  debt  incurred  by  him  in  respect  of  lands 
descended  (/) ;  so,  a  reversion  expectant  upon  an  estate  fcMr 
life  is  assets  (m),  but  a  reversion  in  fee  expectant  upon  an 
estate  tail  is  not  assets^  because  it  lies  in  the  will  of  the 
tenant  in  tail  to  bar  it  at  his  pleasure  («),  but  after  the  tail 
is  spent  it  is  assets  (n),  and  such  a  reversion  is  ast^  for  the 
debt  of  the  first  person  who  was  in  posaesmon,  and  who 
created  the  reversion  (o);  it  is  however  not  settled  whether 
it  be  assets  for  the  debt  of  any  intermediate  taker.  In  Smith 
V.  Parher{p)  it  was  decided  that  such  a  reversion  is  assets, 
but  the  correctness  of  this  decision  has  been  questioned  in 
TweeddU  v.  Coventry  (q),  and  Doe  v.  Hutiom  (r). 


Estate  pur 
autre  vie. 


36.  An  estate  pur  autre  vie  to  a  man  and  his  heirs  is  real 
assett,  and  is  made  liable  by  the  Statute  of  Frauds  to  debts 


(0  Went.  Off.  Ex.  173,  14th  ed. 

(k)  Smithy.  AngeU,  2  Ld.  Raym. 
783 ;  S.  C.»  1  Salk.  354 ;  S.  C,  7 
Mod.  40:  Villere  t.  Handley,  2 
Wils.  49. 

(/)  Buthhy  V.  Dijnm,  3  B.  &  C. 
298;  S.  C,  5  D.  &  Ry.  126. 

(m)  Rooke  t.  Clealemd,  1  Ld. 
Raym.  53  ;  S.  C,  1  Lutw.  503.  But 
in  f^trey  r,  Fortrey,  (2  Vera.  134), 
a  judgment  was  reooTered  against  an 
heir,  who  had  a  rereraion  in  fee  de« 
scended  to  him,  and  it  was  held,  that 


the  creditor  oould  not  compel  the  heir 
to  sell  the  reversion,  but  most  wait 
until  it  fell.  8ee,howeTer,7Viu2altfT. 
Warre,  Jacob,  212. 

(»)  KeUow  T.  Rowdmt  3  Mod. 
257;  S.  C,  3  Salk.  178;  S.  C, 
Show.  244;  S.  C,  Holt,  71;  S.  C, 
Carth.  126. 

(o)  KinoMion  v.  GKorAr,  2  Atk. 
204. 

(jf)  2  Bbckst.  1230. 

(q)  1  B.  C.  C.  240. 

(r)  3  B.  &  P.  643. 
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by  spetaalty  {s).    On  the  other  hand,  a  like  estate  to  exe-    maltt  and 
Gotoro  and  administratorB  is  peraonal  assets  (ty  '- 


where. 


37.  PerscHial  assets  in  any  part  of  the  world  are  assets  in  AuetM  ereiy 
every  part  of  the  world  (u) ;  so,  if  there  be  knds  in  different 
counties,  they  shall  be  equally  assets  by  descent  (v).  In 
Noell  V.  Robinson  (x),  it  was  held,  that  a  thing,  although  an 
inheritance,  being  in  a  foreign  country,  was  nevertheless  a 
chattel ;  but  in  Gardiner  y.  Fell  (y),  it  was  referred  to  the 
Master  to  inquire  what  interest  the  testator  had  in  lands 
ntuated  in  a  foreign  country,  whether  personal  or  real.  By 
the  5  Geo.  2,  c.  7,  houses  and  lands,  and  other  hereditar 
ments  situate  in  any  British  plantation  in  America,  shall 
be  deemed  assets  for  the  payment  of  debts ;  and  by  the  9 
Geo.  4,  c.  33,  a  similar  provision  is  made  in  respect  to  real 
property  belonging  to  all  peraons,  not  Mahomedans  or 
Grentoos,  situated  in  India. 

38.  To  constitute  an  inheritance  Mxssets,  it  must  be  some-  Wbat  i 
thing  certain,  as  lands,  rents,  commons,  and  the  like(;;);  « ^i^e'- 
therefbre,  a  rent  seek,  which  descended  to  the  heir,  and  for 

which  he  had  no  remedy,  was  not  assets  until  he  had  gained 
adsin  (a).  So,  an  annuity  is  not  assets,  for  it  is  only  a  chose 
in  action  (i) ;  so,  generally,  a  right  witiiout  any  estate  in 
possession,  reyersion  and  remainder,  is  not  assets  until  it  be 
recovered,  and  reduced  into  possession  (c).  A  power  of  ap- 
pointment, however,  to  raise  a  sum  of  money  is  assets  for  cre- 
ditors (d) ;  but  there  is  this  distinction  between  a  power  and 

(«)  Marwood  r.  Turner,    3    P.  (v)  DowdaU'seatet  6  Co.  47  a. 

Wms.  165.  (4r)  2  yentr.  358. 

(I)  Dewm  (Duke)  r.  Aikhu,  2  P.  (y)  1  Jec.  &  W.  24 ;  S.  C,  2  Wile. 

Wme.  381 :  WeeifalmgT.  Weetfaimg,  C.  C.  22. 

3  Atk.  460,  recognised  in  Bipley  r.  («)  2  Inst.  293. 

Wuierworih,  7  Ves.  477.  («)  Bredimm*8  ease,  6  Co.  58  b. 

(«)  Sheph.  Toochst.  496,  citing  6  (b)  Br.  Assets  per  Desc.,  pi.  26, 

Co.  47,  noognised  in  Aii.^Oen.  v.  citing Doct.  and  Stad.,  Ub.  1,  fol.  76. 

DimoHd,  I  Cr.  &  J.  370;  S.  C,  1  (c)  Brediman'e  eaee,  eup, 

Tyrw.  258.  {d)  Georges, MilbQnke,^\tM,\^0. 
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absolute  property  {e),  that,  unless  the  power  be  executed, 
no  creditor  can  be  entitled  to  the  money ;  and  it  is  said,  in 
that  case,  ''farther  than  supplying  a  defect  in  the  exe- 
cution of  a  power,  the  Court  has  never  gone  "  in  favour  of 
creditors  (/). 


Equity  of  re- 
demption &C. 


39.  An  equity  of  redemption  of  a  mortgage  in  fee  is 
asseti  in  equity,  though  not  at  law  {ff) ;  and  an  equity  of 
redemption  of  a  mortgage  for  years  of  an  estate  in  fee  is 
assets  to  pay  debts  by  simple  contract  (h) ;  so,  a  debt  by  a 
decree  in  equity,  though  but  a  personal  demand,  will  bind 
the  heir  or  devisee  having  assets  (t) ;  on  the  other  hand,  if 
an  executor,  in  right  of  his  testator,  recover  damages  for 
any  breach  of  covenant  or  contract,  although  it  sounds  in 
die  realty  as  for  not  assuring  lands,  &c,  yet,  if  it  be  broken 
in  the  testator's  lifetime,  it  shall  be  assets  in  the  hands  of 
the  executor  (A). 


Chatiek  real.  40.  Chattels  real  are  regularly  p&nonal  assets;  so  a  lease- 
hold estate  for  years  in  Ireland  is  personal  assets  in  Eng- 
land, and  may  be  sold  here  by  the  executor  (/) ;  but  as  to 
terms  for  years,  it  has  been  decided  in  more  than  one 
case,  that  such  a  term  being  a  trust-term  is  not  assets  in 
equity  (m) ;  and  the  distinction  taken  is,  that  a  term  vested 
in  trustees  is  not  assets  to  pay  debts ;  otherwise,- if  the  term 
be  in  the  party  himself,  and  the  inheritance  in  trustees  (n) ; 
although  a  dictum  to  the  contrary  of  this  distinction  is  re- 
ported in  Ratc^fr.  Grave (o);  but  in  the  S.  C,  1  Vem. 
196,  no  mention  is  made  of  this  point 


(e)  Hohnet  r.  CogkiU,  7  Ves. 
290. 

(/)  Per  Sir  W.  Gtwit,  lb. 

(^}  Sttwltff  ▼.  Qower,  2  Vem.  61. 

(A)  Colemm  t.  Wineh,  1  P.  Wnu. 
775. 

(t)  Conntr  t.  Browne,  1  Ridgw. 
P.  C.  139. 

{k)  Off.orEiec.65. 


(/)  migh  ▼.  Lord  JktnUeg,  2  P. 
Wms.  622 ;  and  see  Omrdmer  ▼.  F^U^ 
1  Jac.  &  Walk.  22 ;  S.  C,  2  Wila! 
C.  C.  22. 

(m)  71^11  ▼.  lyUn,  1  Vera.  2{ 
S.  P.,  Dow99  ▼.  Pereival,  Id.  104. 

(»)  Tknuptom  ▼.  Att-Gin,,  Id. 
341. 

(o)  2  Chan.  Ca.  152. 
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n,  jfunrs  for  tje  ^gment  of  Bcbtt. 

41.  Under  this  head  may  be  considered,  1.  The  dis- 
tinction between  legal  and  equitable  assets;  2.  How  far 
personally  is  the  fund  primarily  liable ;  3.  The  order  in 
which  real  property  is  applicable  for  the  payment  of  debts; 
4.  Marahalling  itssets. 

1.  JDistincHan  between  Legal  and  Equitable  Assets. 

42.  Assets  which  are  liable  to  debts  and  legacies  by  the  Adminis^ratioii 
course  of  law  are  called  legal  assets,  but  such  as  are  liable  ooarie  of  law. 
only  by  the  help  of  a  court  of  equity  are  called  equitable 

assets, 

Ijegal  assets  are  administered  according  to  the  rules  of 
priority  which  have  obtidned  for  the  payment  of  debts; 
as^  first.  Crown  debts;  next,  debts  which,  by  particular 
statutes,  are  to  be  preferred  before  others,  as,  money  owing 
for  the  postage  of  letters  under  the  Postage  Acts,  and  money 
to  be  received  by  the  overseers  of  the  poor  under  the  17 
Greo.  2,  c,  38,  or  by  the  officer  of  Friendly  Societies,  under 
the  4  &  5  W.  4,  &  40  (p).  Afler  these  follow  debts  of 
record,  as  judgments  [entered  according  to  2  &  3  Vict 
ell  (7),]  recognisances,  then  debts  on  special  contract,  as 
for  rent,  or  on  mortgages,  bonds,  covenants,  and  other  like 
tspedsltieB;  and  lastly,  debts  on  simple  contract  See 
further  on  this  subject,  Bac  Abr.  Executors  and  Admini- 
Btrators  (H.);  2  Wms.  Exec.  1297  et  seq. ;  Bam  on  Assets, 
ZS^ei  seq. 

In  a  court  of  equity  aU  debts  are  equal,  whether  by  judg-  Administration 
ment,  bond,  or  simple  contract,  and  equitable  assets  will  be  ^qtlit^. '  ^ 
applied  in  satisfaction  of  the  creditors  pari  passu  (r);  but 
vhen  a  court  of  equity  administers  legal  assets,  it  does  so 

[p)  See    Dig.    P-   "•  "i*    tit.      ments. 
FkiSNOLT  SaciKTiBS,  Pooh.  (r)  Sir  C.  Co9*9  Crediipr*,  3  P. 

(f)  See  THg.    P.   nu   tit  Judo-      Wma.  341. 
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RBALTT  AND    in  thc  cLuc  course  of  admimstration,  allowing  the  different 

'  creditors  to  enjoy  the  right  of  priority  they  are  entitled  to 

at  law  (*). 
What  legal  and  As  to  what  has  been  deemed  equitable  assets  in  dis- 
I^L!^"*^^^*  tinction  from  legal  assets  depends,  as  it  appears,  either  upon 
the  intention  of  the  testator,  or  upon  the  natare  of  his  in- 
terest in  the  property  (^).  Upon  the  principle  of  law,  that 
whatever  came  to  the  hands  of  a  person  in  the  character  of 
executor,  or  by  reason  of  his  executorship,  should  be  assets 
in  his  hands  («),  the  generality  of  the  old  cases  deter- 
mined that  money  arising  by  sale  of  lands  devised  to,  or 
subjected  to  the  power  of,  executors  to  sell  for  the  pay- 
ment of  debts  and  legacies,  should  be  legal  assets  in  their 
hands,  although  they  could  not  be  charged  with  the  value 
of  the  lands  before  sale  (;r).  In  some,  however,  of  the  old 
cases,  where  a  party  was  supposed  to  take  in  the  double 
capacity  of  trustee  and  executor,  the  assets  were  held  to  be 
equitable  assets  {y\  and  that  too,  though  the  devise  were 
not  to  the  executor  expressly  upon  trust  or  as  a  trustee, 
provided  there  be  enough  in  the  will  to  convert  the  exe- 
cutor into  a  trustee,  as  if  the  devise  be  to  him  and  his 
heirs  (z). 
Charge  of  debts  In  Freemoult  V.  Dedire  (a),  it  was  holden,  that  if  an 
^"*'   ^'  estate  descended  to  the  heir,  charged  with  debts,  it  was 

legal  assets;  but  this  decision  has  been  expressly  overruled 

(f)  Wilton  V.  Fielding,  2  Vern.  Wilder,  2  Atk.  420. 
764  :  Clay  r.  WHUm,  1  B.  &  C.  371.  (y)   Hiekson   r.    WUham,    Cat. 

(/)  2  Fonbl.  £q.  Pr.  404,  n.  (/).  temp.  Finch,  196 ;  8.  C,  Freem.  305; 

(u)  Dethiek  t.  CsroMn,  1  Roll.  S.  C,  nom.  Hixon  t.  Wytham,  I 

Abr.  920,  pi.  6 ;  BenoellT,  Corrant,  Chan.  Ca.  248  :  Anon,,  2  Vetn.  133: 

Hard.  405 :  Alexander  ▼.  Greeham,  ChallU  t.  Caabom,  Free.  Chan.  408: 

1  Lev.  224.  Chambere  ▼.   Harteet,  Moa.  123 : 
(;r)  Girling  ▼.  Lee,  1  Vern.  63 :  Hail  r.  Kendall,  Id.  328  :  Prow- 
Hawker  T.  Buckkmd,  2  Vern.  106 :  ▼.  Abingdon,  1  Atk.  484 1  Lewim  t. 
Greaveer,  Powell,  248  :  Cutterbnlk  Oakley,  2  Atk.  50. 

T.  Smilh,  Free.  Chan.  127  :  Anon.,  (z)    Silk  t.  Prime,  I  B.  C.  C. 

2  Vern.  405  :  Bickham  t.  f^reeman,      138,  n. :  Newton  t.  Bennett,  Id.  135 : 
Free.  Chan.  136:  Walker  r.  Meager,      Barker  t.  Boneker,  Id.  140. 

2  F.  Wma.  416  :  Lord  Maeham  t.  (a)  1  F.  Wms.  429. 

Harding,  Bonb.    339:    Blaleh   r. 
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m  BaSkjf  t.  'Ekxnz  (&)»  recogniaing  Hargrove  v.  TindaU  (c),    rbaltt  and 

BaUom  y.  Lmdeffreen(d),  Burt  v-  Thomas,  cited  7  Ves.  323;    "'^''^^' 

and  it  makes  no  difierenoe  whether  the  descent  be  broken  or 

not  (e);  and  though  in  Batmm  y.  lAndBgreen{f),  where  the 

devise  was  to  the  heir  in  trust  to  pay  the  debts,  the  heir 

was  held  to  take  by  his  better  title,  yet  he  was  by  the  devise 

Blade  a  trustee,  Bailey  t.  Ukins  {ff). 

43.  Where  the  interest  of  the  party  is  purely  equitable.  Equitable  in- 
it  has  been  held  that  the  assets  should  be  deemed  equitable, 
unless  it  came  within  the  Statute  of  Fraudulent  Devises  (A), 
therefore  where  a  mere  trust  estate  descended  upon  an  heir, 
it  would  be  considered  as  legal  and  not  equitable,  because 
the  statute  gave  the  specialty  creditor  his  remedy  at  law 
against  the  h^;  as  if  there  was  a  mortgage  for  years,  leav- 
ing the  reversion  in  fee  in  the  mortgagor,  that  would  be 
legal  ussets,  because  the  bond  creditor  might  have  judgment 
against  the  heir  of  the  obligor,  and  a  cesset  executio  till  the 
reversion  came  into  possession,  sed  secus  where  it  was  a  mort- 
gage of  the  whole  inheritance,  because,  in  that  case,  the  cre- 
ditor could  have  no  remedy  at  law,  and  if  he  brought  an 
action  against  the  heir  the  latter  might  plead  riens  per  de- 
scad  (i).  In  support  of  this  decision,  so  far  as  re^gards  a  chat- 
tel mortgage,  it  has  been  held  that  chattels,  whether  real  or 
personal,  mortgaged  or  pledged  by  the  testator,  and  re- 
deemed by  the  executor,  should  be  assets  at  law  in  the  hands 
of  the  executor,  for  so  much  as  they  were  worth  beyond  the 
sum  paid  for  their  redemption  (A) ;  it  has,  however,  been  held 
in  other  cases,  that  the  equity  of  redemption  of  a  term  for 

W  7  Ves.  319.  (0  Pl%nhti  ▼.  PtfiMon.  2  Atk.  290. 

(e)  1  B.  C.  C.  136»  n.  (k)  Hawking  ▼.  Latn,  I  Leon. 

{i)  2  B.  C.  C.  94.  U5 :  Hareeowt  t.  Wrenham,  Moor. 

(t)  Bmley  t.  Biint,  tmp*  858 ;  S.  C,  nom.  Harwoodj.  Wrajf" 

(/)  Ag».  mm,  1  RoU.  Rep.  56  ;  1  goU.  Abr. 

is)  89^.  920 ;  1  Brownl.  76 :  Aksonder  ▼• 

(4)  3&4W.&M.  c.  14,  amended  Ladf  Greiham,  I  LeoD.  224.   See 

kyllG€o.4&lW.4,c.47.  SeeDig.  alao  Mr.   Cox'i  note,  3  P.  Wmi. 

P.  If.  tit.  CouaTS  (Eavmr).  342. 
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mtALTT  AND  jetLTB  IB  oquitable  and  not  l^al  auets  {I);  and  it  is  also  said 
'-  in  Wentworth's  Office  of  an  Executor,  that  where  the  re- 
demption of  the  executor  Is  after  the  day  of  payment,  equity 
only  and  not  law  can  make  any  part  of  the  value  tuseU  in 
his  hands;  these  conflicting  decisions  may  therefore  be  re- 
conciled, if  in  the  cases  first  cited  the  testator  did  not  sur- 
vive the  day  of  redemption  (m).  As  to  mortgages  in  fee  a 
distinction  is  taken  in  Sharpe  v.  Scarborough  (Earl)  (n),  be- 
tween bond  creditors  and  judgment  creditors,  the  equity  of 
redemption  being  in  the  debtor  in  the  former  case,  but  in 
the  latter  case  the  judgment  creditor  has  the  right  to  re- 
deem, and  therefore  the  equity  of  redemption  is  in  that  case 
not  equitable  but  l^al  astets. 

2.  How  far  the  Personal  Estate  is  the  Primary  Fund. 

44.  As  a  rule  the  personal  estate  is  the  primary  fund, 
which  must  be  resorted  to  for  the  payment  of  debts  of 
every  description;  but  to  this  rule  there  are  several  excep- 
tions— in  the  case  of  bonds,  and  other  specialties  generally, 
in  the  case  of  mortgages,  and  in  the  case  of  devises. 

In  the  caie  of        45.  As  r^ards  debts  by  bond  and  other  specialties  i^ne- 

bonds,  &c.  ^^  ^  ... 

rally,  where  the  ancestor  has  bound  himself  and  his  heirs, 
the  creditor  may  in  that  case  sue  eitiier  the  heir  or  the  exe- 
cutor at  his  election  (0);  and  it  is  no  plea  in  an  action 
against  tiie  heir  that  the  executor  or  administrator  has 
assets  (p) ;  so,  the  creditor  may  sue  tiie  same  person  being 
both  h^  and  executor  (q);  but  if  the  heir  or  executor  pay 
tiie  whole  or  part,  and  afterwards  the  other  be  sued,  there 
shall  be  relief  in  audiid  quereld  {q) ;  so,  if  the  heir  pay  his 

(0  The  Crediton  qf  Sir  CkarUt  (n)  4  Vet.  541. 

Cox,  3  P.  Wmi.  342 :  Hartweli  t.  (0)  Br.  Atseti  per  Dete.  33. 

Ckiitert,  Ambl.  308,  both  recofnised  (p)  QuarUt  t.  C^ett,  2  Dj.  204. 

in  Clay  ▼.  WiUU,  1  B.  &  C.  372,  b. :  Ikny  t.  Pqiyt,  Plowd.  439:  Dtt- 

which  last  is  also  recogniBed  in  Baker  viee  t.  CliireAMOii,  3  Ler.  189:  G«/- 

▼.  May,  9  B.  &  C.  493.  ion  t.  Haneoek,  2  Atk.  426. 

(m)  See  2  Wma.  Bzec.  1320,  Srd  (q)  Haigki  t.  Lmgham,  3  Ler. 

ed.  304. 
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anoeetor's  debts  to  the  value  of  the  land  descended,  he  shall    "^altt  and 

PERSONALTY. 

hold  the  land  discharged  from  the  other  debts  of  the  ances-  

tor(r);  but  he  cannot  claim  to  retain  a  certain  sum^  for  money 
hid  out  in  repiuring  the  tenements  descended  («);  so,  a  man 
may  make  an  equitable  as  well  as  a  legal  charge  on  his  estate, 
and  equity  will  maintain  it  against  his  heir  {t) ;  so,  where 
the  heir,  being  likewise  administrator,  and  having  real  assets 
per  descent,  discharged  a  bond  debt,  in  which  he  was  bound, 
whidi  he  insisted  was  out  of  the  personal  estate,  the  Court 
of  Chancery  would  not  admit  of  this  construction,  to  the  de* 
fesdng  of  the  umple  contract  creditors  (u).  On  the  other 
hand,  if  an  heir  dischaiges  the  bond  debt  of  his  ancestor,  and 
the  executor  has  assets,  he  shall  reimburse  the  heir  ihere- 
oat(r);  and  this  extends  not  only  to  the  hteres  natus  or  heir- 
at-law^  but  also  to  the  /ueres /actus  or  the  devisee  (y). 

46.  As  a  rule,  if  a  man  mortgages  lands,  and  covenants  In  the  cue  of 


to  pay  the  money,  and  dies,  the  personal  estate  of  the  mort- 
gagor shall,  in  favour  of  the  heir,  be  applied  to  exonerate 
the  mortgage  (z),  although  the  personal  estate  has  been  de- 
vised (a);  but  such  exoneration  will  not  be  allowed  to  the 
prejudice  of  any  creditor  {b),  or  any  legatee,  except  a  resi- 
duary legatee  (c). 

(r)  Bmeiieyr.  NightinffaU,  1  Str.  rither  of  the  heir  or  the  devisee,  whe- 

i65 ;  S.  C,  Ca.  temp.  Talbot,  109.  ther  general  or  particular. 

(«)  Skeiebtorth  t.  Nevilk,  1  T.  (z)  Cope  t.  Cope,  2  Salk.  449. 

R.  454.  (a)  Howel  v.  Price,  1  P    Wmi. 

(0  Wigf  ▼.  Wiffff,  1  Atk.  382.  291.   See  also  Pockley  t.  Pockley,  1 

(v)  Nearer,  AidertoH,  1  Eq.  Abr.  Vera.  36:  King  v.  King^  3  P.  Wms. 

144.  360:    Gaiton  ▼.   Hancock,  2   Atk. 

is)  Arvntage  r.  Meieaff,  1  Chan.  436  :  Robituon  ▼.   Gee,  I  Vez.  25  : 

Ca.  74  :  Anon.,  1  Chan.  Ca.  5.  Belvidere  {Bart)  t.  Roe^ort,  6  B. 

(y)  Gawer  ▼.  Mead,  Free.  Chan.  P.  C.  520 :  PhilHpa  t.  Phillipa,  2 

2;  8.  C,  Dom.  Meade  ▼.  Hide,  2  B.  C.  C.  273. 

Vcm.128.  Seeaiho  Pockley  r.  Pock'  {b)  Bartholemew  t.  May,  1  Atk. 

h^  I  Vera.  36 :  Cutler  y.  Coseter,  487. 

2 Tern.  302  :  Hawe9  t.  Warner,  Id.  (c)  O'Neal  v.  Mead,  1  P.  Wms. 

477:  ^tmek  ▼.  CMcheeter,  Id.  568 :  693,  recognised  in  Halliwell  ▼.  Tan- 

Uikme  T.  Leiyk,  Ca.  temp.  Talbot,  ner,  1  Rais.  &  My.  633.    See  also 

U:  Bider  ▼.  Wt^er,  2  P.  Wms.  335,  Davit  v.  Gardiner,  2  P.  Wms.  190 : 

k  vkieh  the  personal  estate  was  ap-  Rider  t.  Wager,  Id.  335 :  Wythe  ▼. 

fied  to  ezooeiafce  the  real  in  &Yonr  Hetmiker,  2  My.  &  K.  635. 

VOI^  I.  ^ 


mortgages. 


34 


FUND  FOR  THE  PAYMENT  OF  DEBTS. 


BBALTT  AND 
PBRSONALTT. 


LoanB,  &c. 


CoYenant  to 
charge  land. 


47.  Every  loan  creates  a  debt  from  the  borrower,  whe- 
ther there  be  a  bond  or  covenant  for  payment,  or  not  (rf)> 
but  in  all  these  cases,  the  debt  bebg  considered  as  the  per- 
sonal debt  of  the  borrower,  the  charge  on  the  real  estate 
is  merely  collateral ;  on  the  other  hand,  where  the  charge 
is  on  the  real  estate  prindpally,  although  there  be  a  per- 
sonal collateral  security,  the  rule  is  otherwise,  therefore  a 
covenant  in  a  settlement  to  charge  land  for  the  payment  of 
portions,  or  a  jointure  and  the  like,  although  such  a  covenant 
creates  a  debt,  yet  it  is  not  a  personal  debt,  bdbg  an  auxili- 
%ry  security  only,  and  the  land  the  principal  security  {e). 


Where  there  u 
an  original 
debt. 


48.  The  land  is  also  not  exonerated  unless  the  debt  be 
the  original  debt  of  the  party,  therefore  where  a  grand- 
father mortgages,  and  the  lands  descend  to  his  son,  and  his 
son  dies,  having  a  personal  estate  and  a  son,  the  son's  per^ 
sonal  estate  shall  not  go  in  aid  of  the  mortgage  (f) ;  and 
the  like,  if  a  man  buys  an  estate  subject  to  a  mortgage,  the 
land  remains  the  proper  fund  for  the  discharge  thereof  (/), 
although  there  is  a  covenant  to  pay  the  mortgage-money  (^)* 


In  ease  of  de- 
yiaes. 


49.  In  a  devise,  the  personal  estate  was  held,  in  the 


(d)  Balth  ▼.  Higham,  2  P.  Wms. 
454 :  King  t.  King,  3  P.  Wms.  358. 

(e)  Qraoea  ▼.  Hick9,  6  Sim.  398  ; 
confirming  Coventry  {Lady)  v.  CO' 
ventry  {Lord),  2  P.  Wma.  222  :  Bd- 
wards  ▼.  Ii)reeman,  Id.  435  :  WiUon 
T.  Darlington  (Lord),  Id.  664,  n. : 
Lanoy  t.  Athol  {Duke),  2  Atk.  244. 
See  alao  Lechmere  t.  Chariton,  15 
Ves.  193 :  Ex  parte  Digby,  Jac.  235; 
S.  C,  IJac.&W.  640. 

(/)  Cope  V.  Cope,  2  Salk.  449. 

(ff)  Bagot  T.  Oughton,  1  P.  Wma. 
347.  See  also  Evelyn  v.  Evelyn, 
2  P.  Wms.  659:  Lewie  ▼.  Wan- 
gle, Id.  664,  n. :  Perkina  y.  Bayn- 
turn,  lb. :  Shc^to  v.  Shafto,  lb. : 
Baeeett  t.  Percival,  lb. :  Lewie  t. 
Newnham,  1  Vez.  51  :  Laeam  ▼. 
Merlins,  Id.  312  :  Robinson  t.  Gee, 


lb.:  Parsons  ▼.  Freeman,  A.mbL 
115 :  Lawson  t.  Hudson,  1  B.  C.  C. 
58 :  Tankerville  {Earl)  v.  Fawcett, 
2  B.  C.  C.  57 :  TweddeUY.  ISveddell, 
Id.  101, 152 :  Billimgkurstj.Walker, 
Id.  604,  where  the  same  principle 
is  laid  down ;  and  in  some  of  these 
cases  it  was  held,  that  even  an  origi- 
nal mortgage  made  hj  the  person  to 
whom  land  descended,  or  was  devised, 
would  not  operate  to  make  the  per- 
sonal estate  liable  where  the  mort- 
gage was  made  for  the  purpose  of 
paying  off  debts  or  legacies  of  the  an- 
cestor or  testator.  2  P.  Wms.  664,  n.: 
Tankerville  t.  Faweett,  sup.  Bat 
on  this  point  see  Barham  t.  7%a- 
net  {Earl),  3  M.  &  K.  607.  ▲  party 
may,  however,  by  an  act  of  his  own, 
which  nneqaivocaUy  denotes  his  in- 
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earlier  cases,  not  exempt  from  the  payment  of  debts  and    bealty  and 

legades  by  anything  short  of  express  words  (A).      This  -^ 

strict  nde  was,  however,  departed  from,  and  then  it  was 

held,  that  the  want  of  such  words  might  be  supplied  by 

''plain  implication''  or  ''manifest  intention,"  or,  as  it  has 

been  more  expressly  said,  "  irresistible  conclusion,"  or,  as  it 

was  afterwards  modified,  "  by  such  a  conclusion  as  would 

ntifify  8  judge."    In  the  following  cases  the  personal  estate  Personalty  not 

has  been  held  not  exempt: — Cutler  v.  Caxeter  (t),  French  v.  *"™^  * 

Chichester  {k).  Dolman  y.  Smith  (Q,  Hazleu)ood  y.  Pope  (m), 

hdoquin\. French {n)i  SamweUY.Wake(p\  Anc(ister{Duhe) 

T.  Mayer  (p),  Astley  y.  TasikennUe  {Earl)  (q).  Gray  y.  Minne- 

Aorpe  (r),  Brummel  v.  Prothero  («),  Tait  y.  Northwich  (0, 

Hartley  v.  Hurle  {«),  Bridges  y.  Phillips  (r),  Watson  y.  Brick' 

wood(x)j    M^Cleland  y.   Shaw  (y),   Aldridge  y.  Wallscourt 

[Lord)  (z).  Tower  y.  Roits  (a),  Bootle  v.  BlundeU{b)y  Gittins  y. 

Sfee&(c),  Rhodes  y.  Rudffe  (J),  Bichham  y.  CruttweU{ey     In 

the  following  cases  the  personal  estate  has  been  considered 

exonerated:  —  Wainwright  y.  Bendlowes  {f)^  Barnfield  y. 

Wyndham  (y),  Adams  y.  JMeyrick  (A),  Stapleton  y,  Colvilk(z), 

Phqtps  Y.  Annesley{k),  BickneU  y.  Pflr^e  (J),  Walker  y.  /acA- 

JOR  (m).    Philips  v.  Nicholas  (n).   Holiday  y.  Bowman(n\ 


■o  to  do,  make  the  original  (/)  4  Yes.  816. 


Ui  bk  oim.  {LatMon  t.  iSw^iMMi, 

(«)  5  Yea.  540. 

1^. :  BUHrngkurtt  ▼.  Waiker,  tup. : 

(v)  6  Yes.  567. 

Bonilois  ▼.  ITorley,  4  B.  C.  C.  199; 

(x)  9  Yes.  447. 

8.  C,  2  Yea.  Jan.  62). 

(y)  2  Sch.  &  Lef.  538. 

(A)  iMNtfn  T.  Ant/A,  Fitsc.  Chan. 

(^)  1  BaU  &  Bea.  312. 

4S8:  Ftre^ea  r, Robertson,  Bonb.  302. 

(a)  18  Yes.  132. 

(0  2  Yera.  301. 

(*)  IMcr.  193;  S.C,  Coop.  136. 

[k)  Id.  569. 

(c)  1  Swanst.  28. 

»«^. 

(if)  1  Sim.  79. 

(«)  3  P.  Wma.  322. 

(e)  My.  &  Cr.  763. 

(a)  Amb.  33;  S.  C,  1  Wils.  82; 

(/)  2  Vera.  718. 

ICcBi,!. 

(ff)  Prec.  Chan.  101. 

W  1  B.  C.  C.  144. 

(A)  lEq.  Ca.  Abr.  271. 

(/)  H.  454. 

(0  Porr.  202. 

O;  3  B.  C.  C.    545 ;    S.   C,   1 

(A)  2  Atk.  57. 

te,82. 

(/)  Id.  79. 

(f)  3  Yea.  103. 

(m)  2  Atk.  624 ;  S.  C,  IWils.  24. 

(#)  Id.  111. 

(»)  Cited  1  B.  C.  C.  145. 

d2 
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RBALTT  AND 
PERSONALTY. 


EsUtetdeTiMd. 


Estitei  de- 
■ceoded. 
Eitatas  labject 
to  charges. 

Advowioiis 
descended. 

Estates  in 
trust. 


Paying  off 
mortgage. 


Anderton  v.  Cook  (o),  Kynaxton  v.  Kynaston  (o),  GlAe  v. 
GUbe  {p\  Webb  v.  Jones  (p),  WUUams  v.  Uandaff{Bp.){q\ 
Burton  y.  KnowUan  (r),  GaskUl  v.  Hough  (s),  Haneox  v. 
Abber  (t);  the  result  of  all  which  cases  appears  to  be,  that  a 
general  devise  of  real  and  personal  estate  for  the  payment 
of  debts,  will  not  exempt  the  personalty,  as  the  primary 
fund,  for  it  is  not  sufficient  to  charge  the  real  estate,  it  is 
absolutely  necessary  in  express  terms  to  discharge  the  per- 
sonal estate:  Sootle  v.  BhmdeU  (v),  Bickham  v.  CruttweB{u), 
At  all  events,  the  conclusion  of  the  testator's  intention 
must  be  drawn  from  the  general  context  of  the  will,  and 
evidence  dehors  the  will  is  not  admissible  (x). 

3.   The  Order  of  paying  Debts  out  of  the  Real  Estate. 
50.  With  respect  to  the  priority  of  application  of  real 
assets  for  the  payment  of  debts,  when  the  personal  estate  is 
either  exempt  or  exhausted,  the  following  appears  to  be  the 
order  laid  down: — 

1.  The  real  estate  specifically  devised  for  the  payment 

of  debts  (y). 

2.  Estates  descended  (z). 

3.  Beal  estate  specifically  devised,  subject  to  a  general 

charge  of  debts  (a). 

4.  An  advowson  in  fee  descended  before  fireehold  estates 

in  fee,  and  leasehold  estates  pur  autre  vie  devised. 

5.  Estates  devised  in  trust  to  be  sold  for  the  payment 

of  debts,  then  estates  specifically  devised  and  chaiged 
with  debts,  and  lastly  the  estate  descended  (ft). 

6.  A  descended  estate  was  held  liable  to  pay  ofi*  the  mort- 

gage, with  which  a  devised  estate  was  chaiged(c). 


(o)  Cited  Id.  456. 

Ip)  Id.  60;S.  C,  1Coz,245. 

(V)  1  Cos,  254. 

(r)  3  Ves.  107. 

(«}  Cited  lb. 

(0  11  Ves.  179. 

W  Sup. 

(*)  Andrews  ▼.  Bmmott,  2  B.  C. 
C.  29;  recognised  in  Standen  t. 
Sianden,  2  Ves.  jon.  593. 

(y)  Dofme  t.  Lewis,  2  B.  C.  C. 


256,  distingnishing  Galitm  ▼.  ^«- 
cocA,  2  Atk.  424  :  Powia  t.  Corbett, 
3  Atk.  556.  See  also  Domes  i,  Topp, 
cited  2  B.  C.  C.  259,  n. 

(i)  put  T.  Bapmond,  dted  2  Atk. 
434. 

(a)  Pitt  V.  Raymond,  n^.i  MUnee 
▼.  Slater^  8  Ves.  303. 

{b)  Donne  ▼.  Lewie,  figi.  See  also 
Manning  t.  ;S|pooii«r,  3  Ves.  114. 

(c)  Gaito  T.  Hancock,  eup. 
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4.  MarshaWng  Assets. 
51.  MarRhalliTig  assets  properly  includes  what  has  been 
stated  with  regard  to  the  order  of  their  application  {d) ;  but  where  a  daim- 
the  term  is  more  particularly  applied  to  those  cases  where  ^J^  ^^ 
one  claimant  has  two  funds  to  resort  to^  and  another  claim- 
ant has  only  one,  in  which  cases  a  court  of  equity  exercises 
its  juriadiclion,  in  so  applying  the  fimds  that  all  the  daim- 
ants  may  be  satisfied  out  of  the  iissets  as  far  as  they  will 
go(«);  as  if  there  is  a  debt  owing  to  the  queen,  equity  will 
order  it  to  be  paid  out  of  the  real  estate,  that  other  credi- 
tors may  have  satis&ction  of  their  debts  out  of  the  personal 
assets  {f\     The  court  interposes  in  two  ways,  either  by 
taming  the  person,  who  has  the  double  security,  upon  that 
fbndj  which  is  not  liable  to  the  other  claimants'  demand,  so 
as  to  leave  the  other  fund  open(^);  or,  if  satisfaction  has 
already  been  taken  out  of  this  fund  by  the  party  having 
the  double  security,  then  by  decreeing  the  other  party  to 
stand  in  his  place,  and  draw  from  the  remaining  fund  as 
mnch  as  has  been  taken  from  the  first  mentioned,  therefore 
where  a  mortgagor  mortgages  two  estates  to  one  person, 
and  afterwards  one  only  of  the  estates  to  a  second  mort- 
gagee, who  had  no  notice  of  the  first,  the  Court,  in  order  to 
idieve  the  second  mortgagee,  have  directed  the  first  to  take 
his  satisfaction  out  of  that  estate  which  is  not  in  mortgage 
to  the  second  mortgagee  (A);  so,  where  executors  have  paid 
specialty  creditors  secured  on  the  real  estate  out  of  the  per- 
sonalty, the  simple  contract  creditors  have  been  decreed  to 
have  their  debts  satisfied  out  of  the  land  {%). 

52.  But  this  marshalling  must  properly  be  as  between  when  aUowed, 
the  real  and  personal  assets  of  the  deceased,  and  it  has  been  ^^  otherwise. 

(4  See  M^ra,  §  50.  Feveratone  ▼.  SeeiUt  3  Salk.  83. 

(e)  AUneA  ▼.  Cdoper,  8  Ves.  388.  (A)  Lanop  t.  Aihol  (DuJte),  2  Atk. 

if)  SMgitarp  t.  Hfd9^  1  Vera.  446. 

4&$.  (i)  Charl€9  v.  Andrewi,  9  Mod. 

W  Po9^s   esse,  2  Preem.  51 :  151. 


38  ORDER  OF   PAYINO  DEBTS  OUT  OF  REALTY. 

RBALTT  AND    sald  that  the  court  has  no  jurisdiction  to  marshal  the  assets 

of  a  person  auve  {k) ;  yet  it  seems,  that  although  the  term 

"  marshal "  is  technically  applied  only  to  assets  of  a  deceased 
person,  the  principle  may,  in  certain  cases,  be  applied  to 
transactions  inter  vivas  (/). 
Nature  of  the         So,  the  court  cannot  extend  this  relief  to  creditors  fa> 
contract.  ^^^^  ^y^^^  ^y^Q  nature  of  the  contract  will  support  (m),  if, 

therefore,  the  contract  by  spedalty  be  such  as  not  to  affect 
the  real  estate,  as  a  bond  not  mentioning  heir,  there  is  no 
marshalling,  as  there  are  not  two  funds,  and  therefore  no 
one  is  disappointed  by  the  option  of  the  other  (n). 

In  whose  fa-  53.  Marshalling  assets  is  admitted  in  favour  of  creditors, 

Your,  ^  favoiu"  of  legatees,  and  in  favour  of  the  widow's  para- 

pJiemaUa. 

MarehaUing  al-  54.  By  the  common  law  the  simple  contract  debts  of  a 
of  creditorar"'  deceased  person  were  not  payable  out  of  his  real  estate,  un- 
less, by  his  will  or  otherwise,  he  made  it  a  fund  for  the  pay- 
ment of  his  debts ;  but  it  was  otherwise  with  the  creditors 
by  specialty,  where  the  heirs  were  bound.  The  3  &  4 
W.  4,  c  104,  which  subjects  all  real  property  to  the  pay- 
ment of  simple  contract  debts,  is  confined  to  such  as  have 
died  since  29  Aug.  1833,  and  the  11  G.4  &  1 W.  4,  c47(o), 
which  prevents  a  testator  from  defeating  the  claims  of  his 
specialty  creditors,  leaves  all  devises  for  the  payment  of 
debts  as  they  were  before,  so  that  the  doctrine  of  marshal- 
ling assets  in  favour  of  creditors  remains  in  full  force ;  ac- 
cordingly, if  there  are  creditors  by  specialty,  and  also  cre- 
ditors by  simple  contract,  and  the  specialty  creditors,  instead 
of  resorting  to  the  real  assets  (which  independently  of  the  act 
the  latter  cannot  reach),  proceed  against  the  personal  estate, 

(k)  Laeamy.  Mtrtint,  \  Yes.  312.  (m)  Lacam  t.  Meriuu,  myy. 

(0  Aldrieh  t.  Cooper,  8  Yea.  389,  (»)  Aldriek  r.  Cooper,  ngf, 

recognising  Laeam  t.  Mertim,  iup,  (o)  See  Dig.  P.  ii.  tit.  Courts 

See  Sneed  t.  Culpepper,  2  £q.  Ca.  (EauiTv). 
Abr.  225  ;  7  Yin.  Abr.  52. 
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the  court  will  then  marBhal  the  asseti  by  pennitting  the  aim*    »baltt  and 

pie  contract  ciediton  to  stand  in  the  pkce  of  the  spedalty  

cieditorB  against  the  real  aueti,  so  far  as  the  latter  have  ex- 
hausted the  peiBonal  estate  (p);  and  this  applies  to  an  estate 
devised,  as  weU  as  to  an  estate  de8oended(  jr);  so,  to  copyhold 
as  well  as  freehold  estates  (r);  so,  creditors  bj  specialty, 
although  Tolunteersy  have  been  allowed,  as  against  devisees, 
to  stand  in  the  place  of  mortgagees,  who  have  exhaust- 
ed the  fiind  provided  by  the  testator  for  the  payment  of 
debt8(«);  so,  in  case  of  bankruptcy,  it  has  been  held  that  the 
principle  of  nmrshalling  asMet$  was  applicable  (t);  so,  if  the 
vendor  of  an  estate,  the  contract  for  which  was  not  com- 
pleted in  the  lifetime  of  the  testator,  who  was  the  pur- 
diaser,  is  afterwards  paid  his  purchase-money  out  of  the 
personal  astets,  the  simple  contract  creditors  of  the  testator 
shall  stand  in  the  place  of  the  vendor,  with  respect  to  his 
lien  on  the  estate  sold,  against  the  devisee  of  that  estate(tt), 
although  in  Ccppm  v.  Coppin  (or)  it  was  holden  that  legatees 
could  not  stand  in  the  place  of  the  vendor  with  respect  to  his 
equitable  lien,  and  in  PoOexfen  v.  Moore  (y)  it  was  said,  in 
general  terms,  that  this  equity  did  not  extend  to  third  per- 
sons, being  confined  to  the  vendor  and  vendee ;  but  on  this 
dictum  of  Lord  Hardwicke  see  Austen  v.  HaUey  (z\  2V»n-> 
mer  v.  Bayne{a)f  Mackreth  v.  Symmom  (b),  Headletf  v.  Bead* 
head(c). 

65.  ''L^atees  have  not  so  great  a  claim  to  this  species  of  In  faTour  of 

{p)  W^i»tmT.FMdmgt2\txn.1^.  VLj.  187,  qvMtioiMd  in  Mamm  r. 

(9)  GallMiT.£raiwoci»,2Atk.436:  Bogg,  2  My.  &  Cr.  443.    And  see 

Smelmm  t.  Corhtt,  3  Atk.  369 :  Aui-  Borne  t.  Young,  3  Y.  &  CoU.  199. 
lot  T.  H^lteg,  6  Yea.  475.  («)  Selbg  t.  SeUg,  4  Unas.  336. 

(r)  Aldrick  T.  Caoper,9YtM. 382;  («)  2  P.  Wma.  291 ;  8.  C,  Sel. 

Oferrnlmg  Bobinton  t.  Tomge^  1  P.  Cha.  Ca.  28. 
Wmj^  680,  n.,  Cox's  ed.,  recognised  (y)  3  Atk.  273. 

in  Bmit  (MarquU)  t.  (hmgngkame,         («)  6  Yes.  475. 
2  Boas.  288 :  Gwgtme  t.  Bdwarda,  {a)  9  Yes.  209. 

aked  2  Rnaa.  289,  n.  (&)  15  Yea.  344. 

(f)  LomoM  T.  Wrigkt,2Mj.  &  K.  (c)  Coop.  50;  Cox'a  n.  1  to  2  P. 

769.  Wma.  295  ;  3  Sugd.  Y.  &  P.   205 

(/)  Greenwood  r.  Teglor,  1  R.  &  ei  eeq»,  10th  ed. 
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legatees  where 
the  estate 
descends. 

Not  where  there 
is  a  de?  ise. 


equity  as  creditors,  but  nevertheless,  in  the  case  of  asieii 
descended,  legatees  will  be  permitted  to  stand  in  the  place 
of  specialty  creditors,  who  have  chosen  to  resort  to  the  per- 
sonal estate  (d)."  On  the  other  hand,  where  the  estate 
does  not  descend,  but  is  devised,  whether  to  a  stranger  or 
to  the  heir  taking  as  a  devisee,  and  the  question  is  be- 
tween  the  legatee  and  devisee,  the  assets  are  not  marshalled 
in  favour  of  legatees,  whether  general  (e)  or  specific  legsr 


Creditor's  lien.  56.  A  distinction  is  also  to  be  taken  where  a  creditor  has 
a  lien  on  the  real  estate,  for  if  it  be  a  specific  lien,  as  a 
mortgage,  assets  will  be  marshalled  in  favour  of  legatees, 
as  well  where  the  estate  is  devised,  as  where  it  descends, 
therefore  if  the  mortgagee  exhaust  the  personal  assets,  a 
pecuniary  legatee  shall  stand  in  the  place  of  the  mortgagee 
upon  the  devised  estate  (ff).  But  if  it  be  an  equitable  lien, 
such  as  a  vendor  has  on  the  purchased  estate  for  the  pur- 
chase-money unpaid,  it  is  now  settled,  after  much  discus- 
sion, that  where  the  purchased  estate  has  descended,  pecu- 
niary legatees  have  a  right  to  stand  in  the  place  of  the  ven- 
dor (A).  Where  the  purchased  estate  is  devised,  it  is  clearly 
settled,  that  a  pecuniary  legatee  shall  not  stand  in  the  place 
of  the  vendor  upon  the  devised  estate  (t). 


Exoeptioiifl* 


(d)  Per  Ld.  Eldon,  C,  Aldriek  t. 
Qfoper,  8  Yes.  396.  And  see  Bowa- 
man  t.  Reeve,  Prec.  Chan.  578: 
Lutkine  t.  Leigh,  Cas.  temp.  Talbot, 
54  :  Hornby  t.  Boherie,  Ambl.  128 ; 
S.  C,  nom.  Hornby  yr,  FUher,  Dick. 
105,  where  it  was  held  that  the  lega- 
tees should  not  take  eum  imere. 

(e)  C/t^M  T.  Bmrt,  1  P.  Wms. 
678  :  Seott  t.  Scott,  Ambl.  383 ;  S. 
C.  1  Eden,  458 ;  Honby  t.  Boberie, 
tup. :  Keeling  ▼.  Brown,  5  Yes.  359; 
Aldriek  v.  Cooper,  etqt, 

(/)  Hazlewood  ? .  Pope,  3  P.  Wms. 
324.  Bat  see  Long  t.  Short,  1  P. 
Wms.  403,  where  it  was  decreed  that 
oueU  should  be  so  far  marshalled  that 


the  derisee  and  specific  legatee  should , 
upon  feilnre  of  the  personal  estate, 
contribute,  each  in  proportion  accord- 
ing to  his  respectiTC  gift,  to  the  psy- 
ment  of  the  specialty  debt.  See,  alsOi 
/rvm  T.  Iremmonger^  2  Ron.  &  My. 
531. 

(jf)  Lutkine  t.  Leigh,  Cas.  temp. 
Tslbot,  53:  Fbrreeter  r.  Leigh, 
Ambl.  171. 

(A)  Sproule  t.  Prior,  8  Sim.  189, 
overruling  Coppin  r.  Cb^n,  2  P. 
Wms.  296.  See  also  the  dtetmm  of 
Ld.  HardwickeinPo/iar/sNT.iroofV, 
ante,  §  54,  in  respect  of  creditors. 

(i)  Wyth  T.  Hemdker,  2  My.  & 
K.  635.  See  also  8e^  t.  Selby,  top. 
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57.  In  some  other  cases  it  has  been  held,  that  assets  shall    mvALrr  and 
be  marshalled  in  fiivour  of  legatees,  as  where  the  real  estate  0^^^  ^^^  ^^ 
is  subjected  by  the  testator  to  the  payment  of  all  his  debts,  &Toar  of  k- 
the  legatees  are  allowed  to  stand  in  the  place  of  the  spe- 

daltj  or  mmple  contract  debtor,  to  the  amount  of  the  per* 
sonalty  exhausted  by  the  debts,  and  to  receive  their  legacies 
out  of  the  estate  devised  {k)»  So,  where  some  legacies  are 
diaiged  on  the  real  estate,  and  others  not,  the  assets  will  be 
marshalled  in  favour  of  the  legatees  whose  l^ades  are  not 
so  chaiged(/). 

58.  A  l^acy  given  to  charitable  uses  is  void  by  the  9  Legwdes  to 
Greo.  2,  c.  36,  if  made  payable  out  of  real  estate  (m\  or  out 
of  the  produce  of  the  sale  which  the  testator  has  directed 

to  be  made  of  the  real  estate(n);  so,  where  the  legacy  is 
bequeathed  out  of  personalty,  and  out  of  the  real  estate,  as 
an  auxiliary  fund,  it  is  so  far  void  as  it  is  ^ven  out  of  the 
realty  (o).  Fonnerly,  a  distinction  was  taken  between  a 
particular  l^acy  and  a  reraduary  gift,  and  assets  were  mar- 
shalled in  favour  of  the  former  (p) ;  but  by  a  series  of  cases, 
it  is  now  settled  that  there  can  be  no  marshalling  assets  in 
favour  of  a  diaritable  bequest,  as  this  would  be  an  evasion 
of  the  statute  (;). 

59.  A  wife's  paraphernalia  are  liable  to  the  debts  of  the  Iq  feToor  of  a 
husband,  but  a  court  of  equity  will  marshal  his  assets  in  her  spect  of  her  * 
fiivour;  and  where  the  personal  estate  has  been  exhausted  p*"P*»«™**»- 

(il)  Hanbpyi.  BoberU,  myy. ;  ^bt-  {p)  lb.;  ukSiAii.-Gen,  ▼.  M(mni* 

Ur  T.  Cook,  3  B.  C.  C.  347 ;  Brad^  norrU  (Lord),  1  Dick.  379. 

ford  T.  Fblep,  Id,  351 ;  and  Webster  {q)  Mogg  t.  Hodge8,  2  Va.  52 ; 

T.  Aioop,  Id.  n.  S.  C,  Coz,9  i  Ati.-Gen.  r.  Tgndatt, 

(0  HttHbyv.  Roberts,  iup.;  BUgh  Ambl.  614;    S.  C,  2  Eden,  207; 

f.  Damleg  (JBari),  2  P.  Wms.  619;  Jbt/er  t.  Biagden,  tup, ;   Fory  r. 

Bommer  t.  Bonner,  13  Ves.  379.  Fmy,  1  Cox,  163 ;  Bidgei  t.  Afor- 

(m)  Arnold  ▼.  Cktqnnan,  1  Vet.  rUon,  Id.  180;  Ait.-Oen,  ▼.  Hurttf 

108;  cited  3  B.  &  A.  150.  2  Cox,  364 ;  Makeham  t.  Hooper, 

(n)  FMery.  Biagden,  Ambl.  704;  4  B.  C.  C.  153 ;  Hobion  t.  Blocks 

mUgard  r.  Taglor,  Id.  713.  bum,   1   Keen,    273  ;  Williame  t. 

(o)  Att.'Gen.  t.  Weymouth  {Ld.),  Kerehaw,  Id.  274,  n. 
Ambl.  20. 
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ABALTTAND    \)j  Bpeoialty  creditors,  will  decree  her  to  stand  in  their 

place,  and  receive  to  the  value  of  the  paraphernalia  out  of 

the  real  estate  descended  (r),  or  out  of  real  estate  devised 
by  the  husband  for  the  payment  of  his  debts  («);  for  a 
claim  of  paraphernalia  shall  not  be  disappointed  by  the 
effect  of  the  option  of  a  creditor  having  a  double  fund  to 
resort  to  in  the  administration  of  assets  (f). 


SECTION  III. 

RECIPROCAL   CONVERSION   OP   ONE   INTO   THE   OTHER. 
§  60.  Buie  in  Squiiy, 

I.  Conbmiioit  nt  moius  into  ftanH. 
1.  How  the  Conversion  may  be  effected. 


I 


S  61.  ^feeied  in  vwiout  Way*. 
When  campleie  or  oihenmit. 

In  the  ease  of  a  Will. 
Not  neceeeary  for  Money  to  he 


§  61.  actually  ktid  out. 

Money  may  remain  in  Hand  or 
bejmt  out  to  Mortgage, 


2.  Effect  of  the  Conversion. 


62.  General  Rule. 
In  ease  qflHeeent. 
Eseeptione. 
On  failure  qf  Heire   not   to 


62.  escheat. 

63.  In  ease  qf  Purchase. 

64.  In  case  qf  Devise. 


3.  Bight  of  Election. 

65.  By   Person   who   is   complete  |  66.  By  Persons  under  Disabilities, 
owner.  \  67.  By  Tenant  in  Tail. 


II.  Conbe»ton  of  ftmilr  tolo  mimq;. 


1.  How  effected. 


By  Deed. 
By  Contract. 
TVust  by  mil. 


69.  Partial  Conoersion. 
Devise  to  Sxeeutors. 


(r)  Snelson  v.  Corbet,  3  Atk.  369.      (f )  Inchdon  v.  Northcote,  Id.  430. 
(0  Aldrieh  ▼.  Cooper,  8  Ves.  397. 
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2.  Effect  of  the  Convernan. 
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S  70.  M  to  the  Devolution  qf  the 
Property. 

71.  /«  emee  tfDevUee  to  Baecutore, 

72.  QueetioneketweenHeir  and  Next 


§  73.  Between  the  Heir  and  Reei- 
duary  Legatee. 

74.  Between  Bepreeentaiivee, 

75.  Quality  qf  Property  reeultiny. 

76.  Time  qf  the  Convereion,Efeet(^. 


3.  Ekctim. 
11.  Where  devieed  in  TVuet  to  be  eold. 

in.  €mAtnim  to  tase$  of  iirfimti,  fttwrtic*,  s«^  Itotut*. 

78.  Rale  ae  to  If^ani^  Betatee.  I   78.  Partnere*  Betatee. 

iMnatiee'  Betatee. 


§  60.  It  is  a  rule  in  eqnitj^  that  what  has  once  been  agreed  Rale  in  equity, 
or  directed  to  be  done,  ought  to  be  done^  and  what  ought 
to  be  done,  shall  be  considered  as  really  done  (u).  Accord- 
ing to  this  rule,  therefore,  it  is  that  money  stipulated  to  be 
converted  into  land,  shall  be  considered  as  land;  and  on 
the  other  hand,  land  stipulated  to  be  converted  into  money 
is  oonadered  as  money.  This  subject,  therefore,  branches 
itself  into  two  heads,  conversion  of  money  into  land,  and 
land  into  money,  which,  although  having  many  points  in 
common,  cannot  be  set  forth  clearly  but  by  considering 
Ihem  distinctly ;  to  whidi  may  be  added,  as  a  third  head, 
conversion  dther  way,  in  cases  of  infants,  lunatics,  and 
partners. 

I.  Conbetsfon  of  iUionts  into  lanto. 

This  is  to  be  considered,  1.  As  to  how  the  conversion  is 
effected,  and  when  deemed  complete ;  2.  Effect  of  the  con- 
veraon ;  3.  Bight  of  election* 


(if}  1  Bl.  129:   Walier  t.  Denne,2VeB.im.  183. 
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FKR80NALTT.  X.  Hoio  the  Gwtwwon  is  effected. 

Effected  in  va-  61.  Money  may  be  converted  into  land  in  different  ways, 
nous  ways.  declaring  the  intention  of  the  parties,  as  by  way  of  oon- 
When  com-  tract  (x),  by  marriage  artides  (y),  and  by  will  (z).  Where 
p  eteor  o  er  .^  ^  ^^  contract  or  by  a  settlement,  it  must,  in  order  to  be 
In  the  case  of  a  complete,  be  a  contract  which  equity  will  enforce;  there- 
^^  fore,  if  the  terms  of  the  contract  cannot  be  ascertained  (a), 

or  there  have  been  fraud  (b),  or,  if  there  be  an  option  left 
in  either  of  the  parties  to  crimplete  or  recede  from  the  agree- 
ment at  his  discretion,  in  either  of  these  cases  the  property 
will  remain  unaltered,  as  if  no  stipulation  had  been  inade(c); 
but  in  respect  of  an  option,  it  is  to  be  observed,  that  if  trus- 
tees in  a  settiement  are  directed  to  lay  out  money  in  land, 
upon  the  request  of  the  parties,  this  latter  part  of  the  pro- 
vision does  not  make  it  optional  in  them  to  lay  it  out  or 
In  the  ouw  of  a  not,  in  the  event  of  no  request  being  made  (d).    In  the  case 
of  a  will,  that  being  ambulatory,  the  conversion  is  not  com- 
plete until  the  testator's  death,  and  until  then  the  money 
will  be  deemed  personalty,  notwithstanding  a  devise  to  lay 
it  out  in  land(e).     So,  where  it  is  by  will,  the  will  must 
decisively  fix  upon  the  money  the  quality  of  land  (/) ;  and 
where  it  is  a  deed,  the  deed  must  do  the  same  (/)• 
Not  neeessary         Where  the  conversion  is  in  other  respects  complete,  it 
MtwSy  uw  ^  ^  inunaterial  whether  the  money  be  actually  laid  out  or 
^^^'  not  (ff)y  unless  when  the  money  is  in  the  hands  of  the  per- 

son who  would  have  been  entitied  to  the  land  (A),  or  the 

(x)  Bdwardt  t.  Lady  Warwick,  2  Yern.  227. 
P.  Wms.l?!:  Fletcher  ^i,  Aehbumer,  (e)  WaUer  t.  Denme,  2  Yei.  jon. 
1  B.  C.  C.  497,  recognised  in  Whel^  170,  recosnised  in  Wheidale  t.  Par- 
dale  T.  Partridge,  5  Yei.  396.  tridge,  5  Yes.  388. 

(y)  Kettleby  t.  Atwood,  1  Yern.  (d)  Thornton  t.  Hawtey,  10  Yea. 

298:  Laney  r.  FaircMld,  2  Yern.  130. 

101 :  Thornton  v.  Hawley,  10  Yes.  (e)  Beauclerk  (Lord)  r.  Mead,  2 

ISO.  Atk.  167. 

{z)  Lechmere  ▼.  Carliele  (Lord),  3  (/)  Walker  t.  Denne,  tup, 

P.Wm8.228.  (g)  Lechmere  t.  Carliele,  3  P. 

(a)  Saoage  t.  Carroll,  1  Ball  &  Wms.  224. 

Bea.  265.  (A)  Raahley  y.  Maeten,  1  Yes.  jnn. 

{b)  Philipi  T.   Bueke  (Duke),   1  201. 
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parties  died  before  the  expiration  of  the  time^  when^  ac-    abaltt  and 

"!•  .  1  1  1  ,      .         1  1  PEK80NALTY. 

oorduig  to  the  covenant,  the  money  ought  to  have  been  

invested  (t). 

Soy  it  is  immaterial  if  the  money  remain  in  the  hands  of  May  remain  on 
the  stipnUitor  (A) ;  or  if^  instead  of  being  kid  out,  it  be  put    ^  ' 
oat  to  mortage  (I).     So,  where  the  money  is  in  the  hands  to  mortgage; 
of  trustees  for  the  purpose  of  being  laid  out(m),  and  so  where 
the  stipulation  is,  that  the  money  should  be  laid  out  with 
the  consent  of  the  husband  and  the  wife ;  yet,  if  one  die 
before  consent  given,  the  money  will  still  be  bound  by 
the  stipulation  (n).     So,  where  there  is  a  covenant  to  lay 
out  money  in  land,  it  makes  no  difference  that  the  covenant 
is  a  voluntary  one  (p). 

2.  Effect  of  the  Conversion. 

62.  As  a  rule,  money  stipulated  to  be  converted  into  General  mle. 
land,  becomes  doihed  with  all  the  properties  of  land,  but 
this  rule  is  subject  to  distinctions  arising  from  different  cir- 
cmnstances^  particularly  whether  the  conversion  has  been 
oomplete  or  not,  and  the  like. 

One  of  the  principal  consequences  of  money  being  thus  in  case  of  de- 
ocmverted,  is,  that  it  will  descend  to  the  heir  of  the  owner,  **°'' 
instead  of  going  as  it  otherwise  woidd  to  the  personal  re- 
presentatives (p).   The  exceptions  to  this  rule  are  where  the  Exceptions. 
contract  was  such  as  could  not  be  enforced  in  equity  ( jr), 
fx  the  parties  have  died  before  the  time  for  completing  the 

(t)    Odekaier  v,   Biekentqf,  2  (p)  Cunningham  ▼.  Moody,  1  P. 

Vem.  299,    recognised  and  distin-      Wms.  176:    Simondt  t.  Ruiier,  2 


iukLeekmereT.CgrtUlefn^.,  Vem.  227;  S.  C,  Free.  Chan.  23: 

ad  PaUimy  t.  DarUmgiont  1  B.  C.  Laney  t.  Fairehild,  2  Vem.  101 : 

C.  223.  Edwards  v.  Warwick  (Lady),  2  P. 

(1)  Ck^Hm  T.  Homer,  1  P.  Wms.  Wms.  171.    See  also  Kettleby  t.  At- 

483.  wood,   1   Vera.    228:    Linguen   r. 

(/)  Xtikiey  T.  MoHergf  3  B.  C.  C.  Souray,  Prec.  Chan.  400 ;  S.  C,  nom. 

M;  S.  C,  I  Ves.  jon.  201.  Lingen  v,  Sowray,  1  P.  Wms.  172  ; 

(■)  Tlom/M  T.  HawUy,  tvp.  Gflb.  325 ;  10  Mod.  39,  528. 

(a)  Symomt  r.  Rmiier,   2  Vem.  (q)   PhiUpe  t.  Bueke  {Duke),   1 

227.  Vem.  227  :  Walker  v,  Denne,  2  Ves. 

(«)  Biw€rde  r.  Warwick  (Lady),  Jnn.  170:  Savage  y.  CdrrUi,  1  Ball 

«M.  &  Bea.  265. 
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On  failure  of 
heirs  not  to 


coiiyernoii(r);  bat  it  is  necessary^  where  money  is  agreed 
or  directed  to  be  laid  out  in  land,  that  the  deed  or  will 
should  decisively  and  definitely  fix  upon  the  money  the 
quality  of  land,  therefore,  where  a  testator  directed  money 
to  be  laid  out  in  freehold  or  leasehold  land,  and  the  money 
was  not  hdd  out,  it  was  held  that  the  Crown,  on  failure  of 
heirs,  had  no  equity  against  the  next  of  kin  to  have  it  laid 
out  in  real  estate  in  order  to  claim  it  by  escheat(«). 


In  cafe  of  pnr- 
chaae. 


63.  If  the  owner  of  money,  directed  to  be  laid  out  in 
land,  die  before  the  proper  conveyances  are  perfected,  the 
contract  must  notwithstanding  be  completed  (t).  So,  money 
stipulated  to  be  laid  out  in  land  was  not  deemed  personal 
assets  for  the  payment  of  debts  before  the  3  &  4  W.  4, 
c  104  (tf).  So,  if  money  thus  circumstanced  happen  to  be 
invested  in  mortgage,  and  the  mortgagee  die,  and  the  money 
be  repaid,  it  must  be  paid  to  the  heir  and  not  to  the  execa- 
tors  of  the  mortgagee  (u).  So,  too,  a  husband  will  be  tenant 
by  the  curtesy  of  money  agreed  to  be  invested  in  land,  and 
therefore  entitled  to  receive  the  dividends  or  interest  during 
his  life  (x),  but  a  woman  is  not  in  the  like  case  entitled 
to  dower  (ar). 


In  oaseof 
devise. 


64.  Money  articled  to  be  laid  out  in  land  will  pass  in  a 
devise  under  the  general  words,  '<  lands,  tenements,  and 
hereditaments  (y);"  and  although  a  fine  could  not  have 
been  levied  if  money  were  so  circumstanced,  yet,  where  a 
feme  covert  entitled  to  such  money  came  into  court,  and 
was  separately  examined,  analogous  to  the  form  of  a  fine  at 
law,  the  court  would  decree  it  to  her  (jt). 


(r)  Chiehetitr  ▼.  Bieieritaf,  2 
Vem.  295.    And  lee  wpra,  §  61. 

(«)  WaiJter  t.  Denne,  2  Yes.  jon. 
170. 

(0  Pembroke  t.  Baden,  GUb. 
Clian.  Rep.  115. 

(«)  Baden  ▼.  Pembroke  {Barl),  2 
Vem.  52 :  Lawrence  t.  Beverley ,  2 


Keb.  841,  cited  2  Vem.  55. 

(x)  Sweei^^ler.  Binden,2VmL 
536:  Otway  v.  Hndeon,  Id.  585: 
Cunningham  t.  Moody,  1  Yes.  176. 

(y)  lAngenv.  Sowray,  I  P.Wmi. 
172 ;  Ouidot  y.  Ouidot,  3  Atk.  254: 
RoMhley  y.  Maetere,  1  Vei.  jvn.  201. 

(z)  Cunningham  y.  Moody,  tup. 


ELBCTION  TO  CONVEBT  MONST  INTO  LAND.  47 


3.  Bight  of  Ekction. 
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65.  Where  money  is  directed  to  be  laid  out^in  land^  of  By  penon  who 
whidi  a  person  would  be  complete  owner^  if  the  investment  owner. 
were  made,  the  court  will  in  general  allow  the  party  to  take 

the  money  instead  of  the  land,  provided  he  express  an  un- 
equivocal intention  so  to  do  (a);  and  it  seems  that  slight  cir- 
comstances  aie  sufficient  to  indicate  such  intention,  and 
therefore  bequeathing  it  by  a  will  calculated  to  pass  per- 
sonal property  only,  was  held  to  be  suffident  indication  (&), 
or  describing  it  as  ''so  much  money  directed  to  be  laid  out 
in  land  (c),"  or  calling  in  the  money  and  placing  it  out  on 
other  securities,  which  would  carry  it  to  the  executors  (d),  or 
giving  the  trustees  a  discharge  for  the  money  as  ''  so  much 
money(e);''  but  a  parol  declaration  has  been  deemed  not 
sufficient  evidence  of  such  election  (/). 

66.  An  infant  is  incapable  of  electing  (^);  therefore,  if  Bypenons 
an  infiint  became  so  entitled,  and  died  an  infant,  the  money  ^.^ 
would,  as  land,  descend  to  his  heir,  and  not  pass  under  a 
bequest  of  personalty  in  his  will,  (which  he  was  capable  of 
niaidngbeforethelateWillsAct,7W.4&lV.c26).  A 
fanecoverl  before  the  3  &4  W.  4,  c  74,  abolishing  Fines  and 
Beooveriesi,  could  not  obtun  money,  articled  to  be  laid  out 

in  land,  in  any  other  manner  than  by  consenting  in  open 
court  to  take  it  as  personal  property  (A). 

67.  Before  the  39  &  40  G.  3,  c.  56,  repealed  by  7  6.  4,  Tenant  in  tail. 
c  45,  and  both  by  the  3  &  4  W.  4,  c.  74,  s.  70,  if  the 

party,  bdmg  adult,  could,  by  fine  levied,  acquire  the  entire 
interest  in  the  lands  when  settled,  (as  tenant  in  tail  with 

(a)  Lmgem  t.  Sotaray,  tup.:  Bm-  254.  Seealao  Au^/ey  T.ifaf/er»,««j9. 

mm  T.  Bemtom^  1  P.  Wma.  130 :  Rd-  {d  )  JJngtn  ▼.  Sotaray,  ny. 

9ttrdi  T.  Warwick  (Covnteu),  2  P.  (a)  ChtytHn  t.  Homer,  1  P.  Wma. 

Vat.  175:  JUMey  t.  MawterB,  1  463:  Pulteneyi,  Darlington  {Barl)f 

To.  Jon.  204.  1  B.  C.  C.  224. 

(#)  I  B.  C.  C.  237 ;  Ambl.  229.  (/)  BradUh  t.  Gee,  Ambl.  22. 

(e)  Ftdkam  r.  Jonea,  3  P.  Wma.  (g)  Sealg  v.  Jago,  I  P.  Wma.  389. 

221:  Cnm  t.  Addenbroke,  3  Atk.  (*)  Seetupra,  i  64. 
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immediate  remainder  to  himself  in  fee),  the  court  would 
let  him  take  the  money,  if  he  should  so  elect;  but  other- 
wise, if  a  recovery  were  necessary,  as  in  the  case. of  tenant 
in  tail,  with  remainder  oyer(t).  By  the  first  of  these 
statutes,  the  court  was  authorised  to  order  such  money  to 
be  paid  to  the  person  who,  as  tenant  in  tail,  could  have  bar- 
red the  remainder  by  a  recoveiy.  As  to  the  proviaons  in 
the  last  of  these  acts,  see  Prec.  in  Conv.,  Append.  Na  X., 
3rd  ed. ;  and  Dig.  P.  n.  tit  Fines  and  Recoveries.  As  to 
the  conversion  of  money  in  cases  of  infancy,  eeepostj  §  78. 


IL  Conbmion  of  lanto  fnto  iWones. 

68.  The  conversion  of  land  into  money  may  also  be  con- 
sidered under  the  same  three  heads  as  before  mentioned  (A). 


Effected  by 
deed. 


By  contract. 


Trast  by  will. 

Partial  con- 
Teruon. 


Convereion 
"out  and  out." 

Devise  to  exe- 
cutors. 


1.  Haw  effected. 

69.  This  conversion  is  effected  in  three  ways :  First,  by 
deed,  as  where  a  person  conveys  his  lands  to  trustees  for 
the  payment  of  his  debts,  or  otherwise  (/) ;  Secondly,  by 
contract,  as  where  a  vendor  contracts  to  sell  his  estate ;  in 
which  case,  although  the  vendor  dies  before  the  conveyance, 
the  property  will  be  deemed  converted  from  the  time  of  the 
contract  (m)^  Thirdly,  a  trust  to  sell  real  estate  may  be 
created  by  will,  and  may  cause  a  conversion,  either  for  a 
particular  purpose  only,  as  to  pay  debts  or  l^acies,  or 
both(n);  and  sometimes  the  trust  is  to  sell  for  general 
purposes,  which  has  been  termed  a  conversion  ''out  and 
out  (o)J*    Veiy  frequently,  lands  are  devised  to  executors 


(0  Short  T.  Wood,  1  P.  Wms. 
471 :  Edward9  y.  Warwick  {Lady), 
mp.i  Oldham  y.  Hughe$,  2  Atk. 
453:  Trqfordy.Boekm,ZKt\i.U1i 
Cunningham  y.  Moody ,  1  Ves,  176. 

{k)  See  aiUt,  §  60. 

(/)  Hewitt  V.Wright,  1 B.  C.  C.86. 


(m)  Bipleg  y.  Waterworth,  7  Vet. 
437. 

(ti)  Duron  y.  Dawion,  2  Sini.& 
Sta.  327. 

(o)  See  PoUeg  y.  Seymour,  2  Ton. 
&  CoU.  708. 
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to  Bell ;  and  a  distinction  has  been  taken  as  to  when  they    abaltt  and 
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take  an  interest  or  have  only  a  power.     A  devise  oi  the  

lands  to  executors  to  sell  is  said  to  pass  the  interest  in  the 
land;  but  a  devise  ''that  executors  shall  sell/'  or  ''that 
the  lands  shall  be  sold  hj  the  executors,"  is  said  to  give 
them  but  a  power ;  a  nice  distinction,  whidi  has  caused 
some  discussion  (p), 

2.  Effect  of  the  Conversion. 
70.  When  the  conversion  of  land  into  money  has  been  As  to  the  dero- 
oompleted,  the  money  is  clothed  with  all  the  properties  of  property, 
personalty ;  therefore,  where  the  will  operated  as  a  conver- 
don  of  the  real  estate,  the  shares  of  persons,  who  were  dead, 
devolved  on  their  personal  representatives  (;).     But  many 
questions  have  arisen,  as  to  whether  the  conversion  was  com- 
plete or  otiierwise,  and  also  as  to  the  time  when  the  con- 
Terdou  has  taken  effect. 


71.  Where  lands  are  conveyed  or  devised  to  trustees  for  in  case  of  de- 

,_  ,  li.  vises  to  ezeca- 

general  purposes,  that  is,  where  the  conversion,  as  before  men-  ton. 
tioned,  is  *'  out  and  out,''  and  it  appears  clearly  to  have  been 
tibe  intention  of  the  testator  to  impress  on  it  the  character  of 
perMnal  estate  to  all  intents  and  purposes,  the  mere  appoint- 
ment of  an  executor  will  be  sufficient  to  cany  the  property 
tohim(r)u 

Where  the  conversion  is  directed  to  be  made  for  parti- 
cular purposes,  as  tiie  payment  of  debts  and  legacies,  and 
the  objects  of  the  trust  have  been  satisfied,  or  have  failed, 
80  much  of  it  as  has  not  been  applied  in  satisfaction  of  the 
trusts,  will  result  to  the  grantor  in  the  case  of  a  convey- 
vxe(s),  or  to  the  h&r,  or  the  residuary  legatee,  &c.,  as  a 
resulting  trust  under  a  wiU;  in  respect  of  which,  however, 
many  questions  have  arisen  as  to  the  intentions  of  the  tosta- 

(/)  See  1  Inst.  113.  a.,  and  Har-  (q)  Grieveion  ▼.  Kirwppt  2  Keen, 

ime's  Bote  tfaereoo ;    1    Sagd.  on      653. 

fcmtn,  133,  6th  ed. ;  1  PoweU  on  (r)  Berry  v.  Uther,  11  Yes.  91. 

Aetises,  243,  by  Jarmuu  (#)  HewUt  t.  Wright,  9up. 
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tor,  whether  they  were  to  convert  the  property  wholly,  or 
in  part  only.  These  questions  have  arisen  between  the  heir 
and  the  next  of  kin,  between  the  heir  and  the  readnary 
legatee,  or  between  the  representatives  of  these  parties. 


Qneitioiis  be- 
tween heir  and 
next  of  kin. 


72.  The  cases  as  between  the  hen:  and  the  next  of  kin 
seem  to  turn  upon  the  point,  whether  the  testator  meant  to 
confine  the  converrion  to  the  particular  purpose  named  or 
mentioned  in  the  will,  or  whether  the  produce  of  the  real 
estate  should  be  taken  as  personalty,  whether  such  pur- 
poses take  effect  or  not ;  for  unless  the  testator  sufficiently 
declared  his  intention,  that  in  all  cases,  and  to  all  purposes, 
it  should  be  converted,  so  much  thereof  as  was  not  effect- 
ually disposed  of  would  result  to  the  heir  (ty,  The  case  of 
Offk  V.  Cook  (u)  seems  to  be  the  only  one  where  the  deddon 
was  in  favour  of  the  next  of  kin  and  against  the  heir ;  and 
that  decision  rested  on  the  expressed  intention  of  the  testa- 
tor. As  a  rule,  it  has  been  laid  down,  and  rather  strictly 
adhered  to,  that  where  it  is  a  measuring  cast  between  an 
executor  and  an  heir,  the  heir  shall  have  the  preference  (v): 
for  an  heir  shall  not  be  disinherited,  unless  by  express  words 
or  necessary  implication  (x) ;  and  it  seems  now  to  be  settled, 
that  unless  the  next  of  kin  is  made  a  specific  donee,  he  never 
can  stand  in  competition  with  the  heir. 


Between  the  73.  As  between  the  heir  and  the  residuary  legatee  the 

roiiduiiV^-      "^®  ^^  ^^^  somewhat  relaxed  in  favour  of  the  latter  (y), 

gatee. 

jim.  271 :  Wilion  r.  Major,  11  Yee. 
205  :  HiU  y.  Coek,  1  Vet.  &  B.  173: 
Dison  T.  Dawum,  2.Sini.  &  St.  327. 

(«)  Cited  1  B.  C.  C.  502. 

(v)  lAngen  t.  Sowrtty,  1  P.  Wmt. 
172. 

(x)  Oateoiffne  t.  Barker,  3  Atk. 
823:  Amphlett  v.  Parke,  2  My.  & 
K.  73. 

(y)  MaUahar  t.  MaUabm-,  C«. 
temp.  Talb.  79 :  Durtmre  t.  Moi- 
tettx,  1  Yes.  320. 


(0  Bandallr,  Bookey,  Free.  Chan. 
162 :  Bmkfyn  r.  F^reeman,  lb.  540 : 
Cfiiff  of  London  t.  Ganpoy,  2  Vera. 
671 :  Cntee  v.  Barley,  3  P.  Wms.  20: 
Stonehouee  t.  Bvelyn,  lb.  252 :  Diy- 
ky  T.  Legard,  cited  in  Mr.  Cox's 
note  to  Cruee  t.  Barley,  nyi. :  Ar^ 
nold  T.  Chapnum,  1  Vet.  108 :  Ae- 
croid  T.  Smithion,  1  B.  C.  C.  503 : 
Bobineonr,  Taylor,  2  lb.  589  :  S^nk 
T.  Lewie,  3  lb.  355 :  Chitty  t.  Par- 
ker, 4  B.  C.  C.  411 :  S.  C,  2  Yes. 


EFFECT   OF   THE   CONVERSION.  51 

and  in  a  Aibeequent  case  it  has  been  held  as  settled  that  if    bealtt  and 

an  estate  is  devised,  charged  with  legacies  that  fail,  the  de- '■ — '- 

▼isee  or  reaiduaiy  legatee  and  not  the  heir  should  have  the 
benefit  (z),  on  the  anthority  of  which  cases  it  was  held  in 
Amphlett  Y.  Parke  (a),  that  where  the  terms  of  the  will  af- 
ferded  the  inference  that  it  was  the  testator's  intention  that 
the  produce  of  his  estate  should  have  all  the  properties  of 
personalty  the  legatees  should  have  it,  to  the  exclusion  of 
the  heir,  but  this  deckion  was  reversed  on  appeal  (6). 

74.  The  third  class  of  cases  is  between  the  representa-  Between  repra- 
tives  of  persons  entitled  under  a  will,  and  the  rule  is  that  "^    ^^* 
SQcfa  persons  shall  take  money  as  land  or  land  as  money, 
accradii^  as  the  person,  whose  reju'esentatives  they  are, 

would  have  taken  it,  had  the  title  accrued  in  their  life- 
time (<r)u 

75.  Another  question  connected  with  this  subject  is  Quality  of  ^ro- 
whether  the  property  so  resulting  shall  be  considered  as  **  '' 
land  or  money  in  the  hands  of  the  hdr.    In  one  case  where 

a  testator  directed  his  personal  estate  to  be  converted  into 
real,  for  several  purposes,  some  of  which  failed,  it  was  held 
that  the  heir  was  entitled  to  take  the  residue,  after  satisfy- 
ing the  purposes  which  could  take  effect,  not  as  personalty 
impiesaed  with  the  character  of  realty  (d).  In  cases  of  con- 
verting land  into  money,  where  the  question  has  more  fre- 
quently arisen,  it  has  been  expressly  held,  where  the  trust 
was  created  by  a  conveyance,  that  the  surplus  after  satisfy- 
ing the  purposes  of  the  trust  should  result  to  the  grantor  as 
personalty  and  go  to  his  executors  (e).  So,  where  a  man 
contracts  to  sell  his  land,  and  dies  before  the  conveyance, 

(j)  Kameli  t.  Abbott,  4  Yea.  802.  FUmagtm,  dted  lb.  500. 

(c)  1  Sim.  275 ;  S.  C,  4  Rum.  75.  (<0  Hereford  y.  Rnenhitt,  1  Beav. 

{b)  S.  C,  2  R.  &  My.  221.  481. 

(c)    Seudamare    t.    Seudamore,  (e)  Hewitt  t.  Wriffht,  1  B.  C.  C. 

Free.  Chan.  543;  Fletcher  r,  AMh-  86. 
burner,  1  B.  C.  C.  497;  Flanagan  t. 

b2 
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the  heir  shall  convey  the  land,  and  the  money  shall  go  to 
the  executor  (/). 

Where  the  trust  has  been  created  by  a  will  the  rule  ap- 
pears to  be,  that  where  there  is  a  partial  failure  only  of  the 
purpose  to  which  the  produce  of  the  sale  is  directed  to  be 
applied,  the  heir  takes  the  benefit  of  such  partial  failure  as 
personal  estate;  but  if  there  be  a  total  failure  of  the  pur- 
poses, the  devisor^s  intention  as  to  a  sale  is  to  be  consi- 
dered as  revoked  by  the  events  which  have  happened,  and 
the  heir  takes  the  land  as  real  estate  (^).  Where,  however, 
a  discretion  was  vested  in  trustees  to  convert  realty  into 
personalty  in  &vour  of  next  of  kin,  and  the  trustees  did 
not  exercise  that  discretion,  the  Court  exercised  it  for  them 
so  far  as  to  declare  who  were  the  parties  that  were  entitled 
to  take,  namely,  the  testator's  next  of  kin,  but  that  sudi 
part  of  the  fund  as  congdsted  of  real  estate  should  be  dis^ 
tributed  as  realty,  so  as  to  descend  to  their  heir-at-law  (A). 


Time  of  the 
oonTcraion. 

Effect  of. 


76.  As  to  the  time  of  the  conversion,  to  be  complete,  it 
must  take  place  in  the  lifetime  of  the  owner,  but  if  he 
contract  to  sell  his  lands,  that  will  be  a  complete  conver- 
sion, although  the  conveyance  has  not  been  perfected  until 
after  his  death,  and  the  purchase-money  will  go  to  the 
executor  (i).  So,  where  a  tenant  has  an  option  to  purchase, 
the  rents,  until  the  option  is  made,  go  to  the  heir,  but  fix)m 
that  time  the  conversion  takes  place,  and  the  purchase- 
money  shall  go  to  the  personal  representative  (A).  So, 
where  the  tenant  elected  to  purchase  after  the  death  of 
the  lessor,  held  that  the  election  had  relation  to  the  time  of 


(/)  Baden  t.  Pembroke  {Lady), 
2  Vera.  52 ;  S.  C,  3  Chan.  Rep. 
217. 

(Sf)  8mUh  y.  Claxton,  4  Madd. 
448 :  see  also  Wright  ▼.  Wrigki,  16 
Vei.  188 ;  Duron  ▼.  Iknnon,  2  Sim. 
&  St.  340;  Jeeeopp  t.  WaUm,  1 
My.  &  K.  665. 


(A)  Cole  T.  Wade,  16  Vea.  27;  re- 
cognised  in  Walter  t.  Mayndet  19 
Ves.  424. 

(0   Baden  y.  Pembroke  (Lady), 

(k)  Tbumley  t.  Bidwett,  14  Ves. 
591. 
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the  oontracl^  and  the  property  was  converted  fix)m  that  time    ualtt  and 

into  personalty  (/).   So^npon  a  sale  of  estates  under  a  bank-  

ropti^^  the  property  paying  twenty  shillings  in  the  pounds 
and  the  bankrupt  being  dead«  it  has  been  held»  that  so 
much  of  the  real  property  as  was  converted  in  the  lifetime 
of  the  bankrupt  should  be  deemed  personal,  and  so  much 
as  was  converted  after  his  death  should  be  considered  real 
e8tate(ira);  so,  upon  a  mortgage  with  a  power  of  sale,  re- 
serving the  residue  to  the  mortgagor,  his  executors  and  ad- 
mimstrators,  if  the  sale  takes  place  in  the  lifetime  of  the 
mortgagor,  the  surplus  is  personal  estate,  if  after  his  death, 
it  is  real  estate  (n). 

3«  JEkctiofL 
77.  Where  land  is  devised  in  trust  to  be  sold,  the  parties  Wbera  deriwd 
may  elect  to  take  it  as  land  (p),  but  they  must  do  some  act  lold. 
to  determine  their  election,  or  the  land  will  be  deemed  to  be 
converted (o);  so,  where  lands  are  devised  to  be  sold,  and 
the  money  divided  among  several  persons,  none  of  them  can 
elect  to  take  land  instead  of  money,  if  one  deares  a  sale(p); 
so  there  can  be  no  election  where  it  would  be  to  the  preju- 
dice of  third  partie8(;). 


nL  <!(onb£is((m  in  cases  of  Infants,  lunaticSi  ^  partners. 

78.  As  a  rule  the  nature  of  either  an  infant's  or  lunatic's  Rale  ••  to  in- 
property  must  not  be  changed  so  as  to  convert  them,  neither      '■•'*•  • 
by  a  trustee,  nor  by  the  court  itself,  which  is  only  a  trus- 
tee (r);   but  the  reason  why  an  infant's  personal  estate, 
turned  into  real,  was  still  considered  personal,  was  on  ao- 

(l) Lawetr.Betmttt,!  Cox,  U7.  and  see  Waiker  t.  Denne,  2  Ve«. 

(m)  Boa  T.  Scott,  5  Madd.  493.  170. 

(«)  Wrighi  T.  Row,  2  Sim.  &  St.  (q)  Daoert  v.  Folkef,  I  Eq.  Caa. 

323.  Abr.  396. 

(o)    Kirkwum  t.  MUe»,  13  Vei.  (r)  Ex  parte  PMUipM,  19  yeBA22i 

383.  Ware  v.  PoUkitt,  11  Ves.  278. 

Oi)  Dfetk  ▼.  HaU,  2  MoI]o7,317: 


54  CONVERSION    IN  CASES  OF   INFANTS^   ETC. 

REALTY  AND  .  couiit  of  thc  different  ages  at  which  (before  the  7  W.  4  & 

PERSONALTY.  __  .  ,     /,  ^  •  .  •!!   x 

1  V.  c-  26,  preventing  in&nts  fix)m  making  any  wills),  an 

infant  might  dispose  of  his  personal  and  his  real  estate,  and 
not  in  favour  to  one  representative  more  than  another  (i); 
but  there  were  cases  where  the  court  deviated  fixmi  that 
rule,  where  it  appeared  that  it  would  be  for  the  benefit  of 
the  party  (t). 

As  to  lanattc's       In  the  case  of  lunatics  the  first  care  is  to  provide  for  the 

estate.  ,  .  .    • 

maintenance  of  the  lunatic,  but  it  is  a  rule  never  to  change 

his  property,  nor  to  alter  the  succession  of  it  («),  and  a  com- 
mittee is  not  authorised  to  purchase  real  estate  with  savings, 
and  so  alter  its  nature,  for  land  so  purchased  will  be  deemed 
personalty  (v) ;  but  the  Court  have  allowed  part  of  the  per- 
sonal estate  to  be  liud  out  in  improving  the  real  estate,  if 
the  next  of  kin,  who  had  an  interest,  did  not  shew  any 
reason  against  it  (x). 

The  committee  may,  it  seems,  exerdse  the  same  power 
over  a  lunatic's  estate,  with  regard  to  cutting  timber,  as  the 
lunatic  himself  might  have  done(y);  but  there  is  no  equity 
for  the  heir,  as  against  the  personal  representatives,  to  have 
the  surplus  money,  ariang  fix)m  the  sale  of  timber,  felled 
by  the  order  of  the  Court,  restored  after  the  death  of  the 
lunatic  (z) ;  and  the  case  is  the  same,  where  the  produce  of 
the  timber  has  been  applied  in  redemption  (a).  As  to  when 
the  estate  of  the  lunatic  shall  be  deemed  real  or  personal, 
under  11  G.  4  &  1  W.  4,  c  65,  see  Dig.  P.  i.  tit  Luna- 
TICS,  {Senetoal,  Surplus). 
As  to  the  es-  It  is  Said  in  Philips  v.  Philips  (i),  that  all  property,  whe- 

ners.  °  ^'^^  ^^^  o^  personal,  whatever  may  be  its  nature,  purchased 

(•)  PierMn  ▼.  Shore,  1  Atk.  480.  {x)  Sergeum  t.  Sealey,  2  Atk.4I3. 

(0  WineheUea  (Earl)  ▼.  Norclife,  (y)  B»  parte  Ludlow,  2  Atk.  407. 

1  Vem.  437 :  Athburtom  t.  AMhbw-  (s)  B»  parte  Bron^ld,  3  B.  C. 

ton,  6  Ves.  6 :  Webb  r.  Shefteebury  C.  510 ;  S.  C,  1  Ves.  Jon'.  453 ;  Ox- 

(Lord),  6  Madd.  100.  endon  ▼.  Compton  (Lord),  4  B.  C. 

(«)  Bx  parte  Aimandale  (Lady),  C.  231 ;  S.  C,  2  Ves.  jnn.  69. 

Ambl.  §  81.  (a)  Bx  parte  PhiUipe,   19  Ves. 

(v)  Audley  v.  Audley,  2  Vera.  192;  1 18  :  and  see  Ware  v.  P(MkiU,  n^. 

S.  C,  2  Precm.  114.  (b)  1  My.  &  K.  663. 


CONYBRSION   IN    CASES   OV   INVANTS^  £TC.  55 


PERSON  A  LTT. 


with  partnership  capital  for  the  purposes  of  the  partnership  ualtt  and 
trade,  will  have,  to  every  intent,  the  quality  of  personal 
estate,  and  the  same  was  laid  down  as  the  law  in  Fereday  v. 
Wightwick  {c\  recogniong  Toumtevkd  ▼.  Devaynes  (d).  So,  in 
Morris  Y.  Kearsley,  real  estate  held  for  partnership  pur- 
poses was  declared  to  be  in  the  nature  of  personal  estate(f); 
but  in  earlier  cases  it  had  been  dedded  that  the  user  and 
enjoyment  of  freehold  property  for  partnership  purposes, 
and  an  agreement  between  the  co-partners  to  hold  the  pro- 
perty in  trust  for  the  co-partnership,  would  not  alter  the 
descendible  character  of  the  real  estate,  where  the  agree- 
ment was  not  so  express  as  to  amount  to  a  conversion  of 
the  property  into  personalty  (/).  In  Ripley  y.  Wateru>orth 
the  real  property  was  held  to  be  converted,  because,  on  the 
construction  of  the  deed,  it  appeared  t^t  the  parties  had 
contracted  that  when  the  partnership  determined  the  pro- 
perty should  be  converted  to  all  intents  and  purposes(^); 
00,  if  the  property  held  by  partners  is  not  used  for  part- 
nership purposes  it  has  been  held  not  to  be  converted(A). 
As  to  shaies  in  companies,  see  0|/ra,  §  83. 

(e)  1  R.  &  M7. 45.  ud  lee  Smith  r.  Smitk,  6  Vet.  189; 

(<0  1  Mont.  Law  of  Ptot.  Append.  Baimain  y.  SJkare,  9  Vee.  500;  SitMrt 

97.    See  alM  Broom  r.  Broom,  3  y.  Bute  (Marquu),  11   Vei.  665; 

My.  &  K.  443.  Crawkoff  y.  MoMk,  1  SwuuC.  521. 

(e)  2  Y.  &  CoL  189.  (^)  7  Vee.  425. 

(/)  Tkom$on  y.  Dixon,  3  B.  C.  (»)  Jtimdall  y.  Rand^,  7  Sim. 

C.  198;  and  that  anthorit j  waa  fol-  271:  Cookwn  y.  CooHon,  8  Sim. 

lowed  in  BeU  y.  Pk^,  7  Vea.  453 :  529. 
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SECTION  IV. 

MISCELLANEOUS  POINTS  OF  DISTINCTION   BETWEEN  REALTY 
AND   PERSONALTY. 

I.  Cte  Higtti  an^  Hiaftatttoi  of  t|e  Keir. 

1.   Eights  of  the  Heir. 

i%0.  Am  to  GmdiHani  and  Cove-  I  §  80.  Takmg   ^dowOfft   of  Om- 
fupi<«.  I  trwU. 

2.  Liabilities  of  the  Heir. 

81.  CondHioHi  and  Cmfenanti.  \  81.  ComiraeU  or  Agreements. 

U.  AUttm  tautinq  tie  mtit  «a^  Gtlem. 

82.  Titlo  qf  the  Heir,  when  not  io  be  I  82.  Contribution,  when  Heir  liable 

drfeated.  I  to. 

III.  uaiot  Hemt^  intimtf  to  l^nH  or  ot)ettaifoe. 


83.  What  Bateabte. 
Pipee  laid  down. 
Sharee  in  Waterworks. 


83.  Qmtroets  giving  an  Interest  in 
Land. 
Occupation  qfLand. 


IV.  Sbiatutm  retatiiig  to  Vtoffiis. 


84.  ZamI  Tbup. 

Deaths  qf  Cestui  que  Vies. 
Qualifleaiion  by  Estate. 
Settlement  bg  Estate. 


84.  Statutes  qf  Limitations. 

Criminal  Qfenees  effecting  the 
Realtg. 


79.  The  principal  matters  remaining  to  be  considered 
under  this  head  relating  to  the  distinction  between  realty 
and  personalty  are^  1.  The  rights  and  liabilities  of  the 
heir  in  respect  of  the  acts  and  contracts  of  the  ancestor; 

2.  Matters  affecting  the  heir^  executor,  and  other  persons; 

3.  What  deemed  interests  in  knd  or  otherwise;  4.   Star 
tutes  relating  to  real  or  personal  property. 
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L  Wbt  3Klfg6tt  anb  THuWtlt%  of  tit  f^tix. 

1.  Bights  of  the  Heir. 


80.  Conditionfl  and  covenants  real,  or  sudi  as  are  an-  Astooondi- 

tions  ai 
nants. 


oezed  to  estates,  shall  descend  to  the  heir,  and  he,  as  a  rule,  ^^  ^^  ^^^ 


alone  shall  take  advantage  of  them  (A) ;  for  conditions  can 
only  be  reserved  to  the  feoffor,  donor  or  lessor,  and  their 
heixB,  and  not  to  any  stranger  (^,  and  the  condition  descends 
to  the  heir  by  implication  of  law  without  express  words  (m); 
80,  if  a  man  seised  in  right  of  his  wife,  makes  a  feoffinent  in 
fee  npon  condition,  and  dies,  after  the  condition  is  broken, 
the  hdr  of  the  husband  shall  enter,  for  the  title  of  entry  by 
force  of  the  condition,  which  was  created  upon  the  feoff- 
ment»  and  reserved  to  the  feoffor  and  his  heirs,  descended  (n). 
So,  where  covenants  run  with  the  land  as  a  covenant  to 
repair,  altlK>i]gh  the  lessee  covenants  with  the  lessor,  his 
ezecators,  administrators,  and  assigns,  yet  his  heir  may  have 
an  action  on  this  covenant  (o) ;  but  where  the  breach  takes 
place  in  the  life-time  of  the  covenantee,  the  action  shall  be 
broo^t  by  the  executor  (p);  so,  where  the  covenant  is  in 
gross  the  rule  does  not  apply,  as  where  the  covenant  is  with 
J.  S.  to  make  a  conveyance  to  one  and  his  hdrs,  his  heir 
duJl  not  have  an  action,  sed  secus  if  the  covenant  is  in  ano- 
tiber  conveyance  and  goes  with  the  estate  (q).     So,  a  co- 
venant with  a  man  and  his  heirs  to  convey  land  is  good, 
because  the  covenant  is  real,  but  an  obligation  to  a  man  and 
Us  heirs  is  bad,  because  the  covenant  is  per8onal(^). 
The  hdr  may  also  take  advantage  of  the  contracts  of  the  Taking  adTan- 

tage  of  oon- 
tracte. 
{k)  Undirwood  r.  J9watm,  1  Chan.      1  Inst.  202. 

8^  161 :  Mwrk9  t.  Marki,  Pre.  (o)  Lougher  t.  Waiianu,  2  Lev. 

Chan.  486:  Wkniey  r.  Cox,  2  Eq.  92;  S.  C,  2  DanT.  235. 

Cl  Abr.  M9:  Wtgg  t.  Wipg,  1  Atk.  (p)  Lucy  t.  Levingion,  2  LeT.  26; 

X2:  Hodg9om  ▼.  Baw$an,  1  Vez.  47.  S.  C.»  1  Vent.  175;  2  Keb.  831;  2 

(0  Litt.  s.  447;  1  Inst.  214.  Dan.  86;  1  And.  55. 

(■)  1  RolL  Abr.  470.  (?)  Palm.  558. 

(«)  WkUtmgkam't  ease,  8  Co.  43; 
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REALTY  AND    anccstor^  therefore^  where  A^'s  father  oontracted  with  a  cxt- 

penter  to  pay  him  j61,000  to  build  a  house  on  his  estate  and 

A.  dies  before  the  contract  is  put  into  execution,  the  heir  ., 

may  compel  the  building  of  the  house,  and  the  executor  to 
pay  the  money  (r).     So,  where  a  tenant  had  an  option  to  ^ 

make  a  purchase  of  the  land  within  a  giy^i  lime,  and  the 
option  was  not  made  until  after  his  death,  nevertheless  his 
heir  was  entitled  to  have  the  land  and  the  executor  bound  .^ 

to  pay  the  money  («);  but  the  omtract  must  be  such  as  the  ^ 

ancestor  is  bound  to  perform,  therefore,  where  a  contract 
jfbr  the  purchase  of  an  estate  was  not  completed  in  the  an- 
cestor's lifetime,  j&om  the  terms  of  it  not  being  ascertained, 
held,  that  the  heir  was  not  entitled  to  have  the  personal  es^ 
tate  applied  in  payment  of  the  purchase-money  (t) ;  and  as  to 
what  was  deemed  part  performance  of  the  contract  see  Witts 
V.  StradUng  («)•  So,  where  A.  covenants  for  himself  and  his 
heirs  thathe  will  purchase  lands  and  settle  thesameonhim- 
self  for  life,  remainder  to  his  wife  for  life,  and  remainder  to 
his  first  and  other  sons  in  tail,  remainder  to  himself  infee, 
equity  will  compel  the  executor  to  lay  out  the  money,  al- 
though the  heir  is  both  debtor  and  creditor  (x).  See  further  ' 
as  to  conversion  of  money  into  land,  &c.,  ante,  §  60,  et  seq. 

2.  LiabiUties  of  the  Heir.  i 

Conditions  and       81-  So,  the  heir  is  in  like  manner  bound  by  the  act  of  ^ 

coyenants.         ^^  ancestor,  and  therefore  will  be  bound  by  all  such  con-  ^ 

ditions  and  covenants  as  run  with  the  land,  whether  such 
were  annexed  to  the  estate  by  the  origbal  feoffor,  or  grantor, 
or  by  his  immediate  ancestor  (ir);  and  aldiough  an  infimt,  he  | 

is  equally  bound,  therefore,  if  by  tenure  or  prescription 
certain  lands  are  bound  to  the  repair  of  bridges  and  high- 

(r)  Lechmere  v.  Carlisle  (Earl),  v.  Harrop,  13  Ve«.  456. 
3  P.  WiM.  222.  (tt)  3  Ves.  378. 

(*)  Douglas  ▼.   Whitrong^  dted  (*)  Lechmere  ▼.  Carlisle  {Barl)^ 

16  Ves.  253.  3  P.  Wms.  223. 

(/}  Savage  ▼.  Carroll,  1  Ball  &  (z)  WhiUimgham's  ease,  S  Co.  ii; 

Bea.  265,  282.  See  also  Bueknuuter  I  Infit.233;  Hard.  11;  RoU.  Abr.421. 
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ways,  and  the  same  oome  to  an  infant  by  descent  or  pur-    «kaltt  amd 

chaaey  he  ahall  be  obliged  to  repair  in  the  same  manner  as  if '- 

he  were  of  fiill  age(a);  so,  where  a  man  covenants  to  con-  Confa^cfof 

^  agreemenHi. 

Tey  lands,  his  heirs  shall  be  bound,  although  not  named  (6); 
and  ea,  even  where  it  was  only  an  agreement  and  by  parol^ 
yet  being  in  consideration  of  marriage,  the  court  decreed  an 
execution  (tf);  and  so,  anhdr  is  bound  to  perfbnn  his  father's 
covenant  where  he  is  benefited  by  the  contnict»  though  he 
daims  nothing  but  what  was  settled  on  him  in  strict  settle- 
ment(<f ).  So  if  A.  contracts  to  sell  lands,  and  receives 
great  part  of  the  purchase-money,  but  dies  before  the  con- 
veyance, the  heir  shall  convey  the  lands,  and  the  money 
ahall  go  to  the  executor(«);  so,  if  lands  are  settled  on 
trustees  for  raising  daughters'  portions,  the  heir  shall  join  in 
the  sale,  although  the  legal  estate  is  not  in  him(/);  but  the 
issue  of  a  tenant  in  tail  is  not  bound  to  perform  an  unexe- 
cuted agreement  for  the  sale  of  an  estate,  for  the  heir  comes 
under  the  statute  singly,  and  not  as  deriving  from  the  an- 
cestor, who  contracted  (y);  but  as  to  the  power  of  a  tenant 
m  tail  to  dispose  of  the  estate,  see  3  &  4  W.  4,  c  74,  Free, 
in  Conv.  tit  fines  and  Becoveries,  3rd  Ed. ;  and  as  to  the 
conversion  of  land  into  money,  see  ante,  $  68  et  teg. :  and 
as  to  where  a  court  of  equity  may  compel  an  infant  heir  to 
convey  lands  for  the  payment  of  debts  or  under  the  ccmtraet 
of  the  ancestor,  see  11  Geo.  4,  &  1 W.  4,  cc  47,  60,  Dig.  P. 
II.  tit.  Courts  (Equity). 

(c)  2  Inst.  703.  (e)  Baden  t.  Ptmbroke  {Lady),  2 

{b)  Oeli  T.  Vermuden,  2  Freem.  Vera.  52,  215;  S.  C,  3  Chan.  Rep. 

199.  217. 

(e)  Sir  John  Oiway'9  cote,  dtad  (/)  JUM  ▼.  JMl,  2  Vera.  99. 

lb.  (^)  Powel  y.  Powei,  Free.  Chan. 

(if)  Cketwynd  t.  Fleetwood,  4  B.  278:  Weal  t.  Lower,  cited,  2  Vera. 

P.  C.  435.  306. 
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MATTBB8   AFFECTING  THB    HEIB^   ETC. 


&BALTT  AHO 
PKBSONALTT. 


TiUfloftbe 
hdr,  whea  not 
to  be  defeated. 


Contribution, 
when  heir  liable 
to. 


IL  iUattets  aSrcting  tftt  f^tlx  anti  ®t!btt%. 

82.  The  title  of  an  heir  is  not  to  be  defeated  but  by  some 
other  title  certain  and  unexceptionable;  and  therefore, 
where  there  is  proof  of  the  existence  of  a  will^  the  contents 
of  which  do  not  appear,  no  conjecture  shall  be  admitted  to 
the  prejudice  of  the  heir  (A) ;  so,  where  there  are  two  wills 
void  for  uncertainty,  the  heir  will  be  let  in(t);  so,  where 
there  is  not  a  dear  intention  to  pass  the  real  estate,  the 
court  will  intend  an  intestacy  in  favour  of  the  hear  (J);  and 
an  heir  does  not  want  a  dear  intention  to  take  by  will, 
though   it  is  otherwise  with  regard  to  a  deed  (A);  yet  a 
Yoluntary  conveyance  shall  not  be  hdped  in  equity  against 
an  heir  (Q ;  but  where  the  devise  is  effective,  it  shall  lie  upon 
the  heir  to  prove  that  it  has  been  effectivdy  defeated  (m) ; 
and  where  one  devised  his  lands  to  J.  S.,  paying  d61,000 
to  his  heir,  and  on  J.  S.  making  default,  the  heir  entered 
and  recovered,  yet  the  court  relieved  the  devisee  on  pay- 
ment of  prindpal,  interest  and  costs  (it),  when  the  court  re- 
lieved the  devisee  against  the  entry  of  the  heir,  on  compen- 
sation being  given  for  the  breadi  of  condition ;  so,  if  an  es- 
tate is  limited  to  trustees  for  payment  of  debts  and  legades, 
and  the  trustees  raise  the  whole  money,  but  do  not  apply  it 
according  to  the  trust,  the  heir  shall  have  the  lands  dis- 
charged, and  the  legatees  must  seek  their  remedy  against 
the  trustees  (c^).  See  further  as  to  the  liability  of  the  heir  to 
the  debts  of  the  ancestor,  ante,  §  31  e/  seq. 

If  the  ancestor  binds  himself  in  a  statute,  recognisance, 
&c.,  the  heir  is  liable  not  only  as  terre-tenant,  but  also  as 
heir,  otherwise  he  could  not  have  his  age  (but  as  to  parol 


(k)  Cowp.  92. 

(0  P^pp9  ▼.  Angluea  {Barl),  5 
B.  P.  C.  45. 

0*)  TimeweU  t.  Perkim,  2  Atk. 
102. 

(k)  Liopd  y.  SpilM,  2  Atk.  151. 

(OFim«T.i^foAcr,  1  P.Wm8.354. 


(m)  Hantood  y.  Ooodright, Com^. 
87 ;  S.  C,  7  B.  P.  C.  344. 

(n)  BamardiitOH  y.  Fame,  2  Vem. 
366.  And  see  Orinuione  t.  Bmee 
(Lord),  2  Vera.  595;  S.  C,  S«lk. 
156. 

(o)  Ahoh,,  I  Salk.  153. 
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demnrrer  aee  11  Gea  4  &  1  W,  4,  c.  47,  Dig,  P.  in.  tit.    bbalty  and 

i-.  1   -r  /T  V  ,  ^1.  PBB80NALTY. 

GuABDiAN  and  Infant,  (Infant),  and  cannot  oblige  a  pur-  

chaser,  whether  for  valuable  consideration  or  without,  to 
oontributeCp);  but  one  heir  may  oblige  another  to  contribute 
or  one  coparcener  may  oblige  another  to  contribute  (joi) ;  so, 
an  heir  shall  not  sustain  the  whole  burthen  of  an  incum- 
bnmoe,  where  he  claims  under  the  same  settlement  with  a 
jointress,  but  she  shall  contribute  (q). 


TIL  SBjbat  teemib  Interedte  fn  lanti  or  o^txb>i%t. 

83.  The  questions  as  to  what  are  deemed  interests  in 
knd  or  otherwise  have  arisen  in  a  variety  of  cases  relating 
to  rates,  water-companies,  contracts  within  the  Statute  of 
Fraadsy  &c. ;  thus  tolls  per  se  have  been  held  not  rateable  "^^^^  rateable. 
as  real  pioi)erty(r),  unless  where  connected  with  some  tan- 
gle real  property,  as  sluices,  engines,  and  the  like  («).  See 
further  Dig.  P.  iii.  tit.  Pooa  Bate.     So,  pipes  laid  in  the  Pipes  laid 
ground  for  the  conveyance  of  gas,  have  been  held  to  come    ^^^' 
within  the  denomination  of  real  property  (^);  and  on  the 
same  principle,  jnpes  for  the  conveyance  of  water  have  been 
hdd  to  constitute  an  interest  in  land(u),  and  the  reservoir 
with  the  water  would  all  descend  to  the  heir  (t;),  and  shares  Shares  in 
in  water-companies  have  been  deemed  real  estates  (x),  imless  nles  real  esute. 
as  is  usually  the  case,  provision  is  made  in  the  Act  of  Par- 

ip)  Herh€rV$  can,  3  Co.  12.  dale  Waterworkt  Company ^  1  M.  & 

{q)  Carpenter  ▼.    Carpenter,    1  S.  634 :  Jt.Y.   Cheltea  Waterworks 

Ten.  440.  Compamf,  5  B.  &  Ad.  156 ;  S.  C,  2 

(r)  JL  T.  Byre,  12  East,  416.  NeT.  &  Man.  765. 

(«)  JL  T.  Cardinffion,  Cowp.  582.  (x)    Drybutter  ▼.  Bartholomew, 

(0  R.  ▼.  Brighton  Gat  Company,  2  P.  Wins.  127  :  Townsend  ▼.  Ash, 

5B.&  C.  466;  S.  C,  8  D.  &  R.  336:   Stqford  (Lord)  t.  Buckley, 

306.  2  Ves.  182.    And  see  also  SwaineY, 

(a)  R,  T.  B«M  (Corporation),  14  Falconer,  Show.  P.  C.  207 :  Sandys 

Esst,  609.  (Lord)  r.  Sibthorpe,  2  Dick.  545. 

(r)  lb.;  reoognised  in  R,  ▼.  Roch^ 
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RBALTT  AND 
PBR80NALTT. 


Contncta 
giving  an  in- 
terest in  land. 


Oooupation  of 
land. 


Uament  for  making  such  shares  personalty  (y);  and  in 
BKgh  y.  Brent,  2  Y.  &  ColL  268,  recognising  WeeUy  v. 
fFeekfy,  cited  2  Y.  &  ColL  281,  and  distinguishing  it  from 
the  other  cases,  it  was  held,  that  the  shares  in  the  Chelsea 
Waterworks  Company  were  personalty,  although  there 
was  no  provision  in  the  Act  making  them  so,  on  the  ground 
that  in  the  'other  cases  before  mentioned,  the  corporation 
had  no  power  to  convert  the  realty  into  personalty,  but 
in  this  case  they  had  the  fuUest  power  of  managing  the 
property  entrusted  to  them  in  whatever  way  they  thought 
best 

Under  the  Statute  of  Frauds,  contracts  for  the  sale  of 
growing  grass  have  been  held  to  be  contracts  for  the  sale  of 
an  interest  in  land  {z) ;  so,  a  contract  for  the  sale  of  growing 
poles(a);  and  so,  at  one  time  a  crop  of  turnips,  potatoes,  or 
com,  were  held  to  be  interests  in  the  land  while  growing, 
but  not  when  they  had  ceased  to  grow  (i).  See  fiirther, 
Dig.  P.  II.  tit  Frauds  (Statute). 

In  regard  to  the  rateability  of  land,  it  is  necessary  to  dis- 
tinguish between  an  occupation  of  the  land  of  another  for  a 
partial  or  temporary  purpose,  which  is  a  mere  privily  or 
easement,  as  a  licence  to  take  stone  from  a  quarry,  or  make 
a  canal  and  the  like,  and  the  permanent  interest  in  the  land 
which  the  owner  has,  the  former  of  which  is  not  rateable, 
and  the  latter  is,  in  respect  of  the  value  of  the  land  (c). 

As  to  the  tenures  by  which  lands  are  held,  the  estates 
which  may  be  had  in  them,  or  the  title  which  there  may  be 
to  them,  or  the  injuries  aifecting  them,  real  property  ia  so 
clearly  distinguished  from  personalty,  as  to  render  any  close 
comparison  between  them  unnecessary. 


(y)  Drylmtter  y.  Bartholomew, 
9up.,  Bx  parte  The  Vauxhall  Bridge 
Compmay,  I  61.  &  J.  101 :  TkeLan- 
eaater  Canal  Conqtanp,  Mont.  &  Bl. 
94  ;  S.  C,  1  D.  &  C.  420. 

(z)  CroebpY,  Wadeworth.  6  East, 
602  s  reoognifed  in  Bvmu  ▼.  Soberte, 


5  B.  &  C.  832. 

(a)  7Wi/y.  ^ti^iUy,  2B.  &B.99. 

(b)  SmmereoHY.Heelief  2  Taont. 
38. 

(c)  it.  T.  7)remi  and  Mereep  Navi- 
gaiUm  Ompany,  4  B.  &  C.  57 ;  S. 
C,  4  D.  &  Rj.  47. 
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REALTY  AND 
PBB90NALTY. 


IV.  Sbtatutes  relating  to  ^pertg. 

84.  By  the  first  general  Land  Tax  Act,  38  G.  S,  c  5,  Land  tax. 
and  continued  Acts,  a  tax  is  imposed  upon  every  species  of 
raJ  property^  and  on  some  kinds  of  personalty.  See  Dig. 
P.  I.  tit.  LiAND  Tax.  This  tax,  as  regards  personalty,  is 
continued  by  the  3  &  4  W.  4,  c.  98 ;  but  the  annual  tax  on 
offices  and  other  personal  estate  is  repealed  by  the  3  &  4  W. 
4,  c.  12. 

By  the  6  A  c  18,  provision  is  made  against  the  fraudu-  Death  of  cestui 
lent  concealment  of  the  deaths  of  cestui  que  vies.     See  Dig.  ^^^  ^* 
P.  I.  lit.  Estates  (Life). 

When  an  estate  is  made  a  qualification  for  office  there  is  Qnalification 
a  considerable  difference  observed  between  realty  and  per-  ^  ^ 
sonalty  as  to  the  amount,  as  in  the  case  of  commissioners  of 
land-tax,  trustees  of  turnpike  roads,  commissioners  of  sewers, 
justices  of  the  peace,  members  of  Parliament,  and  formerly 
there  was  also  a  game  qualification.  See  the  respective 
titles,  Dig.  P.  I.,  II.,  III. 

By  the  9  G.  1,  c  7,  the  purchase  of  land  to  the  amount  Settlement,  by 
of  30Z.  gives  a  right  to  a  settlement  in  a  parish,  as  by  other  ^^^* 
Acts  the  renting  a  tenement  or  land  to  the  value  of  lOL 
gives  the  same  right     See  Dig.  P.  in.  tit  Poor. 

By  the  early  Mortmain  Acts,  corporations  were  prevented 
from  disposing  of  their  lands,  but  by  subsequent  Acts  li- 
cence is  given  to  them  to  make  such  disposition  for  particular 
purposes,  as  for  redeeming  the  land-tax,  building  churches, 
or  providing  church-yards,  &c.,  making  inclosures,  or  ex- 
changes and  the  like,  but  the  9  G.  2,  c.  36,  has  imposed  re- 
strictions on  all  persons,  generally,  making  gifts  of  either 
lands  or  personal  estate  to  charitable  uses.  See  further. 
Dig.  P.  I.,  II.  tit.  Charities,  Church,  Common;  P.  in. 
Mortmain,  where  also  similar  provisions  will  be  found  af- 
fecting femes  covert,  infants,  lunatics,  and  persons  having 
particular  estates. 
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BBALTY  AND 
PKB80NALTT. 

Statutes  of  li- 
mitatioiiB. 

Criminal  of- 
fisiioes  affect- 
ing realty. 


The  periods  within  which  real  and  personal  property  may 
be  recovered  by  action  or  otherwise,  is  now  particularly 
defined  by  the  21  J.  1,  o.  16,  3  &  4  W.  4,  cc.  27,  4a,  and 
other  Acts,  see  Dig.  P.  iii.  tit  Limitations.  So^  as  to 
the  stealing  goods  and  chattels,  and  writings  which  may 
serve  as  evidence  of  title  to  real  estate,  see  the  Lajicent 
Act,  Dig.  P.  i.  tit  Larceny.  And  as  to  the  abduction  of 
heiresses,  or  women  generally,  for  their  property,  see  Dig. 
P.  I.  tit  Abduction. 

As  to  advowsons^  copyholds,  leases,  &c.,  see  the  respective 
tities,  post,  and  Dig.  P.  i.,  ii.,  iii.,  tit.,  Advowson,  Copt- 
holds,  Distress,  Leases,  Landlord  and  Tenant. 
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CHAPTER  II. 


CORPOREAL    HEREDITAMENTS. 


Sbct.  I. 
$  86.  Land. 

SxcT.  n. 
$  88.  Manors. 

Sbct.  III. 
$  89.  Houses. 

Sect.  IV. 
§90.  Churches. 

Sect.  V. 
S  93.  Suit  at  mill. 


Sect.  VI. 
§  94.  Commons  and  waste  lands. 

Sect.  VII. 
§  96.  Woods  and  trees. 

Sect.  VIII. 
§  97.  Forests  and  chases,  &c. 

Sect.  IX. 
$  98.  Mines  and  minerals. 

Sect.  X. 
§  102.  Wats. 


Sect.  XI. 
§  104.  Water. 


f  85.  Corporeal  hereditaments  are  as  before  observed 
(aee  ante,  s.  2)  matters  of  eense,  and  include  all  the  different 
parts  of  land,  in  which  according  to  their  several  uses  and 
natures  persons  have  acquired  distinct  rights  and  interests, 
that  are  recognised  in  law,  and  form  distinct  branches  of 
real  property.  These  may  be  considered  under  the  fol- 
lowing heads: — 1.  Land;  2.  Manors;  3.  Houses;  4. 
ChoTGhes;  5.  Mills;  6.  Cionunons  and  Waste  Lands; 
7.  Woods  and  Trees;  8.  Forests,  Chases,  &c.;  9.  Mines; 
10.  Ways;  11.  Water. 

What  relates  to  tenures,  estates,  titles,  and  injuries  af- 
fediog  corporeal  hereditaments  will  be  found  in  the  subse- 
quent books. 
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CORPOREAL 

BBRCDITA- 

MBNTS. 


SECTION  L 

LAND. 

§86.  Siffnifieationqf  the  ward**  Land." 

I.  uatat  patffK  ^  t(e  name  of  Eoitlr. 

§  86.  In  Grantt.  86.  In  Devuet. 

II.  ISs  tolst  ttamM  t)e  l^oa  toOI  |ism. 


{  87.  Meuuage  or  Houte, 
Cottage, 
Wood,  8fe. 


Fbld-eoune, 


87.  Park,  ^c. 
Water. 
Fishery, 

Prqfite  qf  the  Land, 
Herbage^  ifc. 


Signification  of       §  86.  Land,  even  in  the  limited  sense  in  which  it  is  com- 

the  word 

•<  land."  monly  used,  applies  to  all  kinds  of  grounds,  as  meadows, 

pastures,  woods,  moors,  marshes,  furze,  heath,  &c. ;  but  not 
to  rents  and  adyowsons  and  such  like  things  (a);  and  in 
this  sense  it  is  taken  in  a  grant  of  land,  but  in  writs  and 
pleadings  it  is  taken  in  a  restricted  sense  for  arable  land 
only  (i).  Of  land,  therefore,  it  will  be  necessary  to  con- 
sider : — 1.  What  passes  under  the  name  of  land ;  2.  By 
what  names  the  soil  will  pass. 


I.  KBj^at  passes  bg  tfte  itatnt  of  lanlir. 

In  grants.  By  the  grant  of  all  lands,  do  pass  arable  lands,  meadows^ 

woods,  moors,  waters,  marshes,  furzes,  &c.  (c).     It  includes 
also  castles,  houses  and  other  buildings  erected  thereon, 

(a)  1  Inst.  4 ;  Shep.  Tonchst.  91.  (p)  Silly  t.  Silfy,  I  Vent.  260. 

(c)  Perk.  sect.  114. 
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tberefbre,  if  a  man  grant  all  his  lands  in  D.,  his  houses  there     cosposbal 

pass  (d).   So,  if  a  man  let  his  land,  open  mines  will  pass  {e) ;        m ents.  ' 

but  not  such  as  are  not  open  {e),  unless  he  let  the  land  with 

bU  the  mines  in  it,  and  there  are  no  open  mines(«).     So,  if  a 

man  grant  his  land,  all  the  profits  within  the  boweb  of  the 

earth  will  pass  (/);  as  mines  of  tin,  lead,  iron,  coal,  &c.(/); 

80y  water  upon  the  land,  and  fish,  and  a  piscary  (/).   So,  if  a 

man  demise  the  herbage  of  his  woods,  although  the  soil  does 

not  pass  thereby,  yet  if  he  afterwards  grant  all  his  land  in 

the  tenure  or  occupation  of  the  lessee,  the  wood  passes  {ff). 

So,  by  grant  of  any  land  in  possession,  the  reversion  thereof 

wiD  pass ;  sed  seats  as  to  the  grant  of  land  in  reversion,  for 

the  knd  in  possession  will  not  pass  (A).    And  in  such  grants 

respect  must  be  had  to  the  estate  of  the  grantor,  therefore 

if  a  man  seised  in  fee  of  some  lands,  have  other  lands  for  life 

or  years  only  in  a  parish,  and  grants  all  his  lands,  tenements 

and  hereditaments  in  this  parish,  and  makes  livery  of  seisin 

of  the  landsy  whereof  he  is  seised  in  fee  in  the  name  of  all 

the  rest,  no  more  will  pass  than  the  lands  whereof  he  is 

fldaed  in  fee,  for  otherwise  it  would  be  a  forfeiture  for  those 

lands  (t);  but  wherever  no  forfeiture  would  be  occasioned, 

leaadiold  lands  held  with,  and  reputed  part  of  a  freehold 

estate,  would  pass  by  the  conveyance  of  the  freehold  by 

fixte  of  the  general  words,  **  aU  meadows,  lands,  &c,  to  the 

laid  freehold  belon^g  or  appertaining  (A)." 

In  a  devise,  greater  latitude  is  given  to  the  construction  In  deTises. 
of  the  words,  therefore,  where  one  devises  all  his  freehold 
houses  in  A.,  and  has  none  but  leasehold  houses  there,  the 
leaseholds  shall  pass;  sed secus  in  a  grant (^ ;  and  in  a  de- 
Tifle  sadi  a  description  will  be  deemed  sufficient,  by  which 


(4)  2  Boa.  Abr.  57.  (0  Day  ▼.  TVig,  1  P.  Wma.  286. 

[i)Adiyv.  Saiiard,  2  Ler.  185.  See  also  IZote  ▼.  Bartiet,  Cro.  Car. 

(f)U  H.8, 1.;  1  Iiiit.4.  292:  HsWetT.  Gt^6^  3  P.  Wms.  26 ; 

(f)  1  Inft  4.  b.  Knotrford  t.  Oardiner,  2  Atk.  450  ; 

(A)  Liford'9  eoftf,  11  Co.  47.  Doe  y.   Wiitiama,  tup, ;  Randal  ▼. 

(t)  Sbep.  Toociirt.  92.  Siecardton,  1  H.  Bl.  26,  n.  a. 
(»)  Doe  T.  WUHtnmt,  1  H.  Bl.  25. 
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the  intent  of  the  devisor  may  be  collected  (m) ;  if  therefore 
he  devises  all  his  real  estate^  copyhold  lands  will  pass  (n)  - 
and  money  directed  to  be  laid  out  in  land  will  pass  in  a  de- 
vise, by  the  words  ^^  all  my  lands,  tenements  and  heredita- 
ments whatsoever  and  wheresoever  (o)."  So,  if  land  be 
granted  to  a  man,  impliedly  a  way  will  pass,  as  where  one 
acre  is  granted  in  the  midst  of  twenty,  the  grantee  may 
pass  over  the  lands  of  the  grantor  to  his  own  land  without 
being  a  trespasser  (p). 


Mefsnage  or 
hooae. 


Cottage. 


II.  130  toj^at  names  tj^e  Sbofl  tofll  pass. 

87.  By  the  grant  of  a  messuage  or  house,  the  orchard, 
garden  and  curtilage  occupied  therewith,  will  pass  {q) ;  led 
contra  as  to  the  garden  (r) ;  and  so,  an  acre  or  more  may 
pass  by  the  name  of  a  house(«).  So,  by  a  devise  of  a  mes- 
suage or  house,  land  will  pass  {t) ;  but  what  shall  be  siud  to 
pass  by  a  devise  is  a  question  of  intention  (u) ;  and  unless  it 
clearly  appears  that  the  testator  meant  to  extend  the  word 
**  appurtenances  **  beyond  its  technical  sense,  lands  usually 
occupied  with  a  house  will  not  pass  under  a  devise  of  a 
messuage  with  the  appurtenances  (x),  particularly  if  the 
land  is  at  a  distance  (y). 

A  cottage  is  a  little  house  without  land,  and  by  that 
name  a  little  dwelling-house  without  land  will  pass(r);  it 


(m)  Dy.  280  b. 

(»)  2  Eq.  Ca.  Ab.  234 ;  but  see 
HoMlewood  ▼.  Pope,  3  P.  Wroa.  322. 
See  also  Lom  ▼.  Stanhope,  6  T.  R. 
345;  Doey.Lucan  {Earl),  9  East, 
448. 

(o)  JUukley  ▼.  Master,  3  B.  C.  C. 
99. 

(jt)  F.  N.  B.  183 ;  Sbep.  Touchat. 
96,  (N.  B.) 

(q)  HiU  T.  Grange,  Plowd.  170; 
Garden  ▼.  Tuck,  Cro.  £1.  89 ;  S.  C, 
nom.  Chard  ▼.  Tuck,  3  Leon.  14 ; 
llnat. 5. a.,  56.b. ;  BettUworth'i eoie, 


2  Co.  32.     See  abo  Br.  Feoff.  53. 

(r)  KeUw.  57  ;  Moor,  24,  pi.  82. 

(t)  1  Inst.  5.  b. 

(0  Doe  T.  CoUhu,  2  T.  R.  502; 
Doe  ▼.  Martin,  2  Bl.  1148. 

(«)  Gulihferv.Po^i,2Bl726; 
S.  C,  3  Wila.  141. 

(r)  Doe  T.  Nurton,  1  B.  &  P. 
53 ;  Doe  t.  Luean  (Barl),  9  East, 
448.  See  also  2  Sannd.  401,  Wms. 
Ed. 

(t0)  Heam  ▼.  Allen,  Cro.  Car.  57; 
S.  C,  Hutt.  85. 

(x)  Shep.  Tonchat.  91. 


t 
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was,  howeveri  the  purpose  of  the  31  Ellz.  to  prevent  the     corporeal 

^  1-1,  1  HBREDITA- 

practioe  of  building  cottages  without  land,  but  that  statute        mentb. 
is  DOW  repealed  (a). 

By  a  grant  of  wood  It  is  said  that  the  land  passes  (A).  In  Wood,  &c 
WhStter  v.  Pashw  (c)  it  was  held  that  by  an  exception  in 
8  lease  of  ''  all  woods,  underwoods,  coppices,  and  hedge- 
rows," the  soil  itself  is  excepted,  but  by  an  exception  of 
"  all  timber  trees,**  no  soil  is  excepted  but  that  in  which 
they  grow ;  and  in  Pincomb  v.  Thomas  (d)  a  sale  of  "  all 
saleable  underwoodsf  growing  "  does  not  pass  the  soiL 

The  word  ^^fiurm"  properly  signifies  a  capital  or  principal  ?«"«• 
messuage,  and  a  great  quantity  of  demesnes  thereto  be- 
longing and  by  that  name  houses,  lands  and  tenements 
might  pass  (e);  but  in  its  modem  acceptation,  it  is  taken  for 
tbit  which  is  held  by  a  person  standing  in  the  relation  of 
teaant  to  a  landlord  (^);  and  the  word  ^^farm"  in  a  will  is 
sufficient  to  pass  a  leasehold  estate,  if  it  appear  to  have 
been  the  testator's  intention  that  it  should  so  pass  (A).  So, 
by  the  grant  of  all  fanns,  leases  for  years  may  pass(t). 

By  the  name  of  mines  or  minerals  of  lead  &c.  the  land  Mloes,  &c. 
itself  shall  pass  in  a  grant  if  livery  be  made,  and  it  might 
foraierly  be  recovered  in  an  assize  (A) ;  but  see  3  &  4  W.  4, 
c  27,  abolishing  these  real  actions,  Dig.  P.  in.  tit  Limita- 
noNS ;  and  so,  by  the  grant  of  a  fold-course,  it  is  said  that  Fold-course, 
hods  and  tenements  may  pass  (A). 

So,  if  a  man  have  a  forest,  park,  chase  or  warren  in  his  F^k,  &c 
own  ground,  and  he  grant  the  same,  hereby  not  only  the 
privil^e,  but  the  land  itself  passes  (A) ;  but  if  the  ground 
be  another's,  or  if  it  be  his  own,  and  the  grant  be  only  of 
the  game  &a  the  soil  itself  will  not  pass  (A). 

If  a  man  grants  aquam  suam  the  soil  shall  not  pass,  but  Water. 

(c)  See  Dig.  P.  i.  tit.  Cottages.  (jji)  Lane  ▼.  Stanhope  {Lord)^  6 

(»)  1  Init.  4.  b. ;  Jveaand  8pme*s  T.  R.  353. 

nK,5Co.ll:lmtieeBro.Grant8,l67.  (A)   lb. ;  see  also  JDoe  ▼.  Luean 

(e)  Cio.  Jae.  487.  {Barl),  fup. 

W  I«tM4.  (i)  Bro.  Grants,  135. 

W  Phwd,  195  ;  1  Inst.  5.  a.-  (*)  1  Inst.  5.  a. 
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Fiihery. 


the  piscary  only  (J);  but  by  the  name  of  a  pool  or  pit  the 
water  and  land  will  both  pass  (m).  Whether  by  the  grant 
of  a  several  fishery  the  land  passes  is  not  quite  settled  (n). 
Lord  Coke  lays  it  down,  that  it  does  not  pass(o);  but 
others  maintain  that  one  having  a  several  fishery  must  be 
owner  of  the  soil  (p).  In  Partheriche  v.  Mason  {q\  it  was 
held,  that  where  a  man  has  a  several  fishery,  the  presump- 
tion is  that  he  is  owner  of  the  soiL  As  to  the  right  of  fishery, 
which  is  an  incorporeal  hereditament,  Bee  post,  §  304. 

By  a  grant  of  the  profits  of  the  soil  the  land  will  pass,  as^ 
if  a  man  grant  all  his  meadows  or  all  his  pastures,  the  land 
passes,  for  what  is  land  but  the  profits  thereof  (r)  ?  But  as 
to  what  was  formerly  understood  by  the  vesture  of  the  land, 
Herbage,  &c.  See  Eeilw.  48 ;  4  Leon.  43 ;  Palm.  174 ;  Ow.  37.  On  the 
other  hand,  if  a  man  grant  the  herbage  of  the  land,  the 
land  itself  will  not  pass ;  because  the  grantee  has  only  a 
particular  right  in  the  land  and  shall  not  have  the  houses, 
trees,  mines  and  other  real  things(«);  so,  if  a  man  grant  a 
liberty  to  dig  turves,  the  land  shall  not  pass  {t). 


Profita  of  the 
land. 


(0  lliitt.4.b.;  DaT.55. 

(m)  1  Inat.  5.  a. 

(»)  KinnertUjf  t.  Orpe,  1  DovgL 
56. 

(o)  1  Intt.  4.  b. 

Ip)  Bro.  Treap.  pi.  426 ;  Smiths. 
Kemp,  2  Salk.  637;  S.  C,  4  Mod. 


1S6;  S.C.,  Garth.  2S5. 

{q)  2  Chitt.  658. 

(r)  2Plowd.  169;  1  Inat.  4.  a. 

(«)  Moor,  355,  pL  483. 

(0  Plowd.  541 ;  WUeony.  Maek- 
rtth,  3  Burr.  1826 ;  Croibf  t.  Wadi- 
worth,  6  Eaat,  606. 
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COBPORBAl. 
HEREDITA- 
MENTS. 


SECTION  IL 


MANORS. 


§  88.  Defimiium.  I   $  88.  Wkatpauet  under  the  Word. 

Repmied  Manor,  I  Adn^ 

Mtmor  eamnoi  te  dimded.  I  Landi, 


§  88.  A  manor  is  a  tractof  land  originally  granted  by  the  Definitioii. 
long  to  a  person  of  rank,  part  of  which  was  given  by  the 
grmtee  to  his  followers,  and  the  rest  he  retained  under  the 
name  of  his  demesnes,  and  that  which  remained  unculti- 
TBted  was  called  the  lord's  waste  and  served  for  public 
roads  and  for  conunon  of  pasture  for  the  lord  and  his 
tenants. 

A  manor  consists  of  demesnes  and  services;  whenever  the 
demesnes  are  severed  fiom  the  manor,  or  the  services  be- 
come extinct,  then  the  manor  itself  is  destroyed  (u) ;  but 
although  many  manors  have  been  thus  destroyed,  yet  they 
continue  to  be  called  manors,  and  a  reputed  manor  will  ^^^^^^ 
paas  in  a  oonv^anoe  by  the  word  '^ manor  "  (x).  And  it  is  manor. 
not  necessaiy  to  prove  a  manor  to  be  a  continuing  manor 
for  all  purposes  (y). 

Manors  were  formerly  called  baronies,  and  are  still  called 
lordships,  and  each  lord  or  baron  was  empowered  to  hold  a 
court  called  a  court-baron,  which  was  an  inseparable  ingre- 
dient of  every  manor;  and  if  the  niunber  of  suitors  should 
prove  not  sufficient  to  make  a  jury  or  homage,  that  is  two 
tenants  at  the  least,  the  manor  itself  is  lost  (z). 

(•}  Fbtek'9  MM,  6  Co.  64.  ▼•  Smith,  2  Price,  104;  CurMon  t.  Lo- 

(«)  Fbiek*9  aue,  tup.  s  TkhMut  t.  mo'i  5  Esp.  60  \  Steel  t.  PHeiet,  2 

Tkhme,  1  Sid.  190;  S.  C,  1  Lev.  Stark.  466. 

28.  (x)  Perk.  Beet.  670;  Co.  Cop.  •. 

(r)  Soane  t.   IreUmd,  10  East,  31.    And  see  ScriFen  on  Copyholds, 

259.  See  abo  CalCh.  Read.  13;  Smiik  and  Watkina  on  Copyholds. 
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Mnnor  cannot 
be  divided. 


What  pasies 
under  the 
word. 


It  is  a  settled  rule,  that  a  manor  cannot  be  granted  at 
this  day,  a  manor  therefore  cannot  be  divided  by  the  act  of 
the  party,  for  that  would  be  to  create  a  new  manor  (a). 
And  although  a  manor  may  not  be  divided  by  the  act  of 
the  party,  yet  it  may  by  act  of  law,  if  therefore  upon  a 
partition  between  parceners,  parcels  of  the  demesnes  and 
services  are  allotted  to  eadi,  each  hath  a  manor,  being  in 
by  act  of  law  (A) ;  but  otherwise  joint-tenants,  co-parceners 
and  tenants  in  common  fall  within  the  rule  that  a  manor 
cannot  be  divided  by  act  of  the  party  (*). 

Whatever  before  the  Statute  of  Frauds  might  pass  by 
livery  of  seisin,  either  in  deed  or  in  law,  might  pass  without 
deed(c);  therefore  not  only  the  rents  and  services,  pared 
of  the  manor,  might  with  the  demesnes,  as  the  principal  and 
more  worthy,  pass  by  livery  without  deed,  but  all  things 
regardant,  appendant  and  appurtenant  to  the  manor,  as  in- 
cidents or  adjuncts  to  the  same,  might,  together  with  the 
manor,  pass  without  deed  (c).  But  things  which  are  not 
parcel  of  the  manor,  will  not  pass  by  the  grant  of  a  manor, 
and  therefore  if  one  have  a  manor,  and  after  purchase  a 
warren  to  it,  and  then  grant  away  the  manor,  the  warren 
will  not  pass  thereby ;  and  yet  if  by  the  imion  time  out  of 
mind  they  have  gotten  the  reputation  of  appendancy,  per- 
haps by  the  grant  of  the  manor,  cum  perHneniUs,  these 
things  may  pass  {d). 

By  the  grant  of  a  manor  also  divers  towns  may  pass;  so, 
an  honor  may  pass  by  this  name,  and  so  also  a  castle  and  a 


(a)  Aettm*t  ea#e,  Dy.  288  ;  Mur- 
rel  ▼.  Smith,  4  Co.  24  ;  S.  C,  Cro. 
£1.  252 ;  Melwieh  ▼.  Luter,  4  Co. 
266 ;  S.  C,  Cro.  £1.  103 ;  Bright 
T.  Forth,  Cro.  El.  442;  Fineh't 
eaie,sup.;  Mabie*teaie,'Wvach,2Z7 ; 
Lord  North  and  Lady  Daere,  Cary, 
25 ;  Brownw.  Goldtmith,  Moor, 876; 
S.  C,  1  Brownl.  175;  S.  C,  Hob. 
108 ;  Wheeler  v.  Twoffood,  1  Leon. 
118;  Lemon  ▼.  BUuikwell,  Skinn. 
191;  A.  ▼.  Buecleueh  {Dueheu),  6 


Mod.  151 ;  but  see  Kitch,  7 ;  Harrit 
T.  Haieif  Cro.  £1.  19;  Iforrif  ▼. 
Bmith,  Cro.  El.  39 ;  S.  C,  Ow.  138; 
S.  C,  nom.  Marehe  and  Smith'e 
cage,  I  Leon.  26;  J)etmy*s  ease,  2 
Leon.  290 ;  Neale  t.  Jaeieom,  4  Co. 
26,  where  this  rale  ii  qualified. 

(b)  Marihe  and  Bmith't  com,  1 
Leon.  26. 

(c)  Unit.  121.  b. 

(<0  Plowd.  54 ;  1  Inst.  5.  a. 
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hundred,  and  one  manor  also,  that  is  parcel  of  another,  may  corpokkal 
pofls  by  the  grant  of  that  manor,  whereof  it  is  paroeL  So,  mNxg. 
on  the  otiier  hand  by  the  grant  of  an  honor,  may  pass  one 
or  more  seignories,  manors  and  divers  other  lands;  and  so  a 
castle  may  contain  one  or  more  manors  (e);  but  by  a  castle 
most  conmionly  is  signified  no  more  than  the  house  or  build- 
ing and  the  parcel  of  ground  inclosed,  wherein  it  stands. 

By  the  17  E.  2.  c&  PrcBrogatma  Regis  (see  Dig.  P.  n.  tit  AdTowwn. 
Ajdyowson)  the  Queen's  grant  of  a  manor  will  not  pass  an 
advowBon  appendant,  without  express  mention  of  it;  but 
where  the  King  granted  a  manor  with  all  its  appurtenances, 
S8  fully  as  the  same  came  to  and  were  possessed  by  him,  an 
adrowson  appendant  to  the  manor  was  held  to  pass  (/);  and 
the  grant  of  a  manor  with  advowsons  &c.  thereunto  belong- 
ing,  was  held  not  to  extend  to  an  advowson  serered  in 
andent  times,  though  it  was  appendant  three  hundred  years 
ago  {g).  If  a  man  seised  of  a  manor  in  D.,  devises  all  his  Ludf . 
lands  and  hereditaments  in  D.,  the  manor,  being  an  here- 
£tament,  shall  pass  (A);  but  if  he  has  lands  in  D.,  not 
parcel  of  the  manor,  it  seems  doubtful  whether  the  manor 
would  pass  by  a  devise  of  *'  all  his  lands"  there(A). 


SECTION  III. 


HOUSES. 


S  89*  How  m  Homte  ii  protected, 
ht  Execution  qfProceu, 
What  i$  Bwrglary, 
Statutory  ProvUUme  reiatinff 

to  Houue, 
What  included  in  a  Meeeuage, 


}89.  Outhouaee. 

Yarde  and  Courts. 

Curtiiape, 

Oardeue  Mul  Orekarde, 

Watte, 


§  89.  As  to  what  land  passes  under  the  name  of  a  house  i^ow  hoiue  is 
or  measuage,  see  an/e,  §  87.   A  house  is  so  far  protected  by 

(0  Plowd.  54  ;  1  iMt.  5.  a.  (A)  Hazhwood  v.  Pope,  3  P.  Wms. 

(/)  Whittlei^e  eaee,  10  Co.  63.  a.      322. 
(p)  R.T.DvrAam  (Bp.),  Com.  361. 
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co«poM AL     law,  that  in  the  execution  of  dvil  process,  tiiie  officer  cannot 

HBBSDITA- 

MBNTg.       justify  the  breaking  open  an  outer  door  or  window  (t),  but 

In  ezecation  of  ^e  may  break  open  inner  doors  (A).     This  privilege,  how- 

prooeu.  g^^j.^  extends  only  to  the  house  of  the  party  himself,  not  to 

the  house  of  a  stranger  to  which  he  has  fled(Q.    So,  if  the 

officer  be  locked  in,  he  may  justify  breaking  out(fii).    So, 

if  the  party  escape,  after  haying  been  l^ally  arrested,  the 

officer  may,  upon  fresh  suit,  break  open  even  the  outer 

door,  in  order  to  retake  him  (n). 

What  b  btu^.        To  constitute  a  burglary  or  breaking  into  a  house,  it 

^'  must  be  tiiie  dwelling  or  r^ular  residence  of  the  owner  (o)» 

therefore  a  set  of  chambers  in  an  inn  of  court  or  college  is 

deemed  a  distinct  dweUing-house  for  this  purpose  (p) ;  so, 

even  a  loft,  over  a  stable  used  as  the  abode  of  a  ooachnuui, 

may  be  burglariously  entered  {q) ;  but  burglary  cannot  be 

conmiitted  in  a  tent  or  booth  at  a  fair.    See  further  1  Chitt 

Bum's  Just.,  534  et  seq.;  also  Dig.  P.  i.  tit^  Labcsnt; 

Statatorj  pro     and  also,  as  to  setting  fire  to  houses.  Dig.  P.  i.  lit.  Mali- 

to'^mses.         cious  Injurdbs;  as  to  destroying  houses  in  riots.  Dig.  P.  l, 

II.  tit.  Hundred  ;  also  as  to  what  constitutes  keeping  house 

or  departing  therefrom  under  the  bankrupt  laws^  Dig.  P.  l 

IL  tit.  Bankrupt  ;  as  to  the  provisions  for  r^ulating  the 

building  of  houses,  and  the  law  respecting  party-walls,  see 

Dig.  P.  u.  tit  Building,  also  the  last  Building  Act,  7  &  8 

Vict  c.  84. 

What  included        A  messuage  was  formerly  thought  to  include  more  than  a 

house(r),  but  this  is  now  overruled  (s) ;  but  any  prescriptive 

claim  in  respect  of  a  messuage  must  be  made  in  respect  of 

an  ancient  messuage  (^). 

(i)  Fort.  319.  (p)  1  Hale.  556 ;  1  Hawk.  c.  38, 

(k)  Leer,  Omuel,  Cowp.  1.  ■•11. 

(0  5  Co.  93.  (g)  R.  ▼.  TVimcr,  1  LeM^fa,  305. 

(m)  2  Hawk.  P.  C,  e.  14,  s.  11 ;  (r)  Keilw.  57. 

1  East,  P.  C,  c.  5,  8.  87.  (t)  Doe  t.  CfoUine,  2  T.  R.  498. 

(»)  Oenner  y.  SparJkee,  I  Salk.  79;  See  §  87. 
1  Hale,  459 ;  2  Hawk.  mp.  (t)  Dumtan  v.  TVfttider,  5  T.  R. 

(o)  PuUer'i  eaee,  2  East,  P.  C.  2;  i9/o// ▼.  ^/o//,  16  Eart,  343.  And 

498.  see  fiurther,  paei,  §  459. 
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A  messnage  or  mansion  inclades  not  only  the  dwelling-     corpobeal 
bouse,  but  also  all  outhouses,  as  bams,  stables,  cowhouses,        mints.  * 


and  dairyhouse,  if  they  be  parcel  of  the  mansion,  although  Oathonses. 
they  be  not  luider  the  same  roof  or  lying  contiguous  to  it  {u) ; 
and  the  conveyance  or  demise  of  a  messuage  passes  all  under 
the  same  roof^  unless,  at  the  date  of  the  instrument,  some 
part  had  been  separated  by  a  partition,  and  not  occupied 
with  the  messuage  for  many  years  {v) ;  and  so  a  conyeyance 
of  a  messuage  *^  with  the  appurtenances"  will  pass  fixtures 
usually  removable,  unless  they  be  parted  therefrom  before 
the  execution  of  the  deed(jr).  But  by  the  7  &  8  Gr.  4,  a 
29,  &  13,  no  building  although  within  the  same  curtilage 
with  the  dwelling-house,  and  occupied  therewith,  shall  be 
deemed  to  be  part  of  such  dwelling-house  for  the  purpose 
of  burglary,  or  for  any  of  the  purposes  aforesaid,  unless 
there  be  a  conununication  between  such  building  and  dwell- 
ing-house, either  immediate  or  by  means  of  a  covered  and 
inclosed  passage  leading  fi^m  one  to  the  other.  The  term 
^outhouse"  may  be  applied  to  a  school-room,  separated 
firom  the  dwelling-house  by  a  narrow  passage  (y).  And  be- 
fore the  above-mentioned  Act  it  was  held  apphcable  to  a 
daiiyhouse  or  mill-house,  if  connected  with  the  dwelling- 
house  (z).  Outhouses  are  mentioned  in  the  Larceny  Act  (a), 
and  also  in  the  Vagrant  Act,  where  it  is  provided  that  any 
person  found  lodging  in  any  bam  or  outhouse,  &c,  with- 
out giving  a  satisfactory  account  of  himself^  shall  be  deemed 
a  rogue  and  vagabond.  An  open  building  standing  out  of 
the  si^t  of  the  dwelling-house  has  been  held  not  to  be  an 
onthouse  within  the  Larceny  Act  (ft);  so,  not  a  cartrhovel 
standing  in  a  field  away  from  other  buildings  (c) ;  so,  it 
eeems  a  mill  was  not  deemed  an  outhouse  before  that 


(•)  1  Hak,  55S,  559.  (t)  3  Inst.  67. 

(t)  2  Stark.  508.  («)  See  Dig.  P.  i.  tit  La«csnt. 

(#)  2  B.  &  C.  76.     See  okU,  §  19.  (»)  R.  t.  EUwm,  1  M.  C.  C.  336. 

(r)  R.  &  R.  C.  C.  295.  (c)  H.  T.  Parrot,  6  C.  &  P.  402. 
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act(d).     Outhouses  are  also  expressly  protected^  by  the  7 
&  8  G.  4j  c.  3I5  from  destruction  by  rioters  (c). 

Yards  and  courts  commonly  contiguous  to  houses,  and 
going  with  them  as  appurtenances,  are^  if  inclosed,  protected 
by  the  aboye-mentioned  Vagrant  Act,  and  in  the  Highway 
Act  they  are  also  mentioned  as  places  not  to  be  taken  for 
the  widening  of  any  highway  (/).  If  a  yard  is  common  to 
several  houses,  let  to  different  tenants,  the  possession  thereof 
belongs  to  the  landlord  subject  only  to  a  right  of  way  in 
such  tenants  (ff).  An  area,  like  a  yard,  is  provided  for  in 
the  Vagrant  Act ;  and  stealing  from  an  area  is  felony  under 
the  Larceny  Act,  but  breaking  into  an  area  was  not  burg- 
lary at  common  law  (A).  Curtilages  are  court-yards,  or 
back  sides  or  pieces  of  ground  lying  near  to  and  included 
within  the  same  fence  as  the  dwelling-house,  which,  it 
seems,  may  be  sufficiently  large  to  allow  cattle  to  be  levant 
and  couchant  therein,  and  therefore  that  a  person  may  pre^ 
scribe  for  common  appurtenant  in  respect  of  a  house  and 
a  curtilage(t).  As  to  the  claim  of  an  easement  to  let  water 
flow  into  the  back  side  of  another  person's  house  see  Rey- 
nolds V.  Clarke  (k);  also  post,  §  418;  and  as  to  nuisances 
generally,  see  post,  Injuries  to  Thinos  Beal. 

A  garden  is  parcel  of  a  house  and  passes  with  it  (/);  so, 
by  the  grant  of  a  messuage  or  house,  the  orchard,  garden 
and  curtilage  pass  without  the  word  "  appurtenances  "  (ifi). 
By  the  Larceny  Act  stealing  any  plant,  root,  &c.  growing 
in  any  garden,  orchard,  nursery-ground,  hot-house,  green- 
house or  conservatory,  is  a  felony  if  a  second  offence,  and 


(d)  2  East,  P.  C.  1020;  1  Leach,  322. 

49.  (0  SckoUi  ▼.  Hargremfet,  5  T.  R. 

(e)  See  Dig.  P.  i.,  11.  tit.  Hun-  46.    And  see  Emerton  t.  Seihy,  2 
DRKD.  Ld.  Raym.  1015  ;  S.  C,  1  Salk.  169. 

(/)  See  Dig.  P.  ii.  tit.   Higr.  (k)  2  Lord  Raym.  1399. 

WAYS.  (0  Br.  Feoffm.  deTerre,  53 ;  Bei- 

(jf)  Herbert  y.  Thomas,  1  Gale,  tUworth's  ease,  2  Co.  32. 

53.  (m)  Plowd.  171 ;  1  Inat  5.  b. ;  56. 

(A)  R.  T.  Dmii,  R.  &  R.  C.  C.  a.  b.    See  ante,  %  S7. 
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pnnishable  as  larceny.    By  the  MalicioiiB  Injuries  Act  any     cobporbal 

HBREDITA- 

mjurj  to  the  extent  of  one  pound  to  any  tree,  sapkng  or  mentb. 
ehnib  growing  in  any  park,  pleasure-ground,  garden,  orchard 
or  avenue,  or  in  any  ground  belonging  to  any  dwelling-house, 
18  made  felony,  and  punishable  with  transportation  for  seyen 
years.  And  the  destroying  or  damaging  any  plant  &a  grow- 
ing in  any  garden  &c.  (see  supra)  is  made  punishable  by  a 
forfeiture  of  £20  or  six  calendar  months'  imprisonment. 
By  the  Highway  and  Turnpike  Acts  provisions  are  made 
in  favour  of  gardens  and  orchards  as  in  the  case  of  yards  (n). 

A  tenant  is  not  at  liberty  to  plough  up  strawberry  beds  Waste, 
in  a  garden  being  an  injury  to  the  inheritance,  although 
eadi  things  may  be  appraised  and  paid  for  as  between  out- 
going and  incoming  tenants  (o),  but  he  may  remoye  trees 
growing  in  a  nursery-groimd  in  the  necessary  course  of  his 
trade;  see  further,  past.  Waste. 


SECTION  IV. 
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{  90.  What  comprehended  under  the 
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"  Chaneei." 

Property  in  Pewa, 

Mutt    he   appurtenant   to    a 

House, 
Stntuiorf    ProHaione   ae   to 


$  91.  Intereet  in  the  Glebe. 

TUhee    in     reapeet    tff    the 

Qlebe. 
Emblemente. 
92.  Freehold  in  the  Churchyard, 
Right  qf  Burial. 
Treee  m  the  Churchyard. 


\  90.  The  word  **  church,"  with  the  rights  thereto  belong-  What  compre- 
ing,  indude  the  glebe,  parsonage,  and  tithes;  the  right  of  J^^ord"*** 
presentation  to  which,  called  an  adyowson,  is  an  incorporeal  "  church," 
hereditament  (;?). 

(■)  See  Di^.  P.  iii.  tit.  Hioh-  {p)  See  pott,  $  117;  also  Dig.  P. 

VATS.  1.,  If.,  III.  tit.  Advowson,  Benk. 

{e)WethereUw.  HbiM/2r,  1  Camp.  ficb»  PiuissNTATioif. 
127. 
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A  church  is  otherwise  called  a  benefice,  which,  is  either  a 
rectory  or  a  vicarage.  By  the  grant  of  a  rectory  or  par- 
sonage will  pass  the  house,  the  glebe,  the  tithes  and  offer- 
ings belonging  to  it;  and  by  the  grant  of  a  vicarage  will 
pass  as  much  as  belongs  unto  it,  as  the  vicarage4iouse,  Scc(q). 

After  presentation,  the  freehold  is  in  the  parson,  and  he 
may  nudntain  ejectment  for  recovery  of  the  same  (r).  So, 
no  one  may  preach  in  his  pulpit  without  his  consent  («). 
So,  if  the  walls,  windows,  or  doors,  or  any  part  of  the  free- 
hold of  the  church,  is  injured  by  any  person,  the  incumbent 
of  the  rectory  may  have  his  action  for  the  damage8(/); 
but  while  the  church  is  in  his  hands,  he  has  it  under  certain 
r^ulations  and  restrictions  (u).  Therefore  he  cannot  alie- 
nate any  part  of  the  chancel  so  as  to  deprive  his  successors 
of  their  power  over  it  (x).  So,  in  the  case  of  Cowen  and 
Pym  (y),  it  was  held,  that  albeit  the  freehold  of  the  church 
be  in  the  parson,  yet  if  the  lord  of  a  manor  or  any  other  has 
a  house  in  a  parish,  and  he  and  all  those  whose  estate  he 
has  in  the  mansion,  has  had  a  seat  in  an  aisle  of  the  church 
for  him  and  his  family  only,  and  has  repidred  it  at  lus  pro- 
per charges,  the  seat  therein  shall  be  deemed  his  frank  tene- 
ment ;  and  so,  in  Francis  and  Ley  (z)  the  repairing  an  aisle 
in  a  church  and  the  using  to  sit  therein  was  held  to  make 
this  proper  and  peculiar  to  his  house,  and  he  could  not  be 
displaced ;  but  the  constant  sitting  and  burying  there  with- 
out using  to  repair  it,  gains  no  peculiar  property  (a). 

There  can  be  no  property  in  pews;  the  ordinary  may 
grant  a  pew  to  a  particular  person  while  he  resides  in  the 
parish,  or  there  may  be  a  prescription  by  which  a  faculty  is 
presumed  (i).   Non-parishioners,  whether  extrarparochial  or 


(q)  Br.  Grant.  86;  Shep.  Tonchst.  (x)  lb.  507. 


93. 

(r)  Doe  ▼.  Fletcher,  8  B.  &  C.  25. 

(t)  Turton  t.  Reignolde,  12  Mod. 
433. 

(0  Wats.  CL  L.  e.  39. 

(«)  Clifford  T.  Wieke,  1  B.  &  A. 
498. 


(y)  3  Inst.  202. 

(x)  3  Cro.  Jac.  366. 

(V)  2  Co.  105. 

{b)  Barrow  y.  fteii,  1  Sid.  361; 
Httwkme  y.  CoUmun,  3  Phill.  16. 
See  also  Blake  t.  EUkorfM,  3  Hagg. 
733;  Fuller  Y.  Lane,  2  Add.  423  s 
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leading  in  anotiiier  parish,  bare  no  auch  rights ;  bo  soon  as  an     corpoe  bal 
occuiHeT  of  a  pew  ceases  to  be  a  parishioner,  his  right  to  the        uknts.  ' 


pew  ceases  (c);  althou^  it  should  seem,  that  eyen  a  non* 
pariahioner  may  daim  an  aisle  or  a  chancel  by  prescript 
tion(^  but  he  must  have  such  right  as  appurtenant  to  a  Mut  be  ap- 
house,  although  the  house  be  out  of  the  parish(e>  K  a  ^SlT"*^* 
pew  18  rightly  appurtenant,  the  occupancy  of  it  must  pass 
with  the  house,  and  indiyiduals  cannot,  by  contract  between 
themselYes,  defeat  the  general  right  of  the  parish(/).  A 
preBcriptiye  right  cannot  be  exercised  by  a  transfer  to  a 
non-parishioner  (/),  but  a  right  to  a  faculty  pew  may  be 
apportioned,  if  the  house  be  divided  into  two  (ff),  and  where 
the  prescription  is  interrupted  a  jury  is  not  bound  to  pre- 
sume a  fiusulty  from  long  undisturbed  possession  (A) ;  and 
reparation  fiom  time  to  time  is  necessary  to  be  pleaded  and 
ployed  in  order  to  make  out  a  prescriptive  right  to  a  pew  (t); 
but  lining  and  putting  new  cushions  is  howeyer  not  a  suffi- 
cient reparation  (A).  The  parson  or  rector  impropriate  is 
entitled  to  the  chief  seat(/),  and  the  yicar  may  by  prescrip- 
tion daim  a  seat  in  the  chancel(m).  As  to  the  r^ulation 
of  pews  under  the  New  Church  Building  Acts,  see  Dig. 
P.  n.  tit  Chttbch  (Pews).  As  to  a  right  to  a  pew  as  an 
eaaement,  see  jmw/,  §  481  et  $eq^ 

By  the  canon  law,  the  repair  of  the  church  belongs  to  Rqwir  of  Uia 
the  rector,  but  by  the  conunon  law  it  belongs  to  the  pa- 
n8hioner8(it);  but  generally  the  parson  is  bound  to  repair 
the  chancel ((?);  so,  impropriators  are  bound  of  conunon 


WaUer  v.  Stimnery  1  Consist.  317  ;  (A)  3  Msn.  &  Ry.  389. 

PdfiMii  J,  Bridger,  1  PhUl.  323 1  (t)  3  Add.  6. 

Bmtkhu  w.  (Umq^Ugno,  3  PhUl.  11.  \k)  3  PMU.  331. 

(e)  Bytrltf  t.  Windtr,  3  B.  &  C.  (/)  Hall  and  SllU,  Noj,  153. 

19;  S.  C,  7  D.  &  R.  564.  (m)  Johns.  242,  243. 

(d)  FiMer  t.  Lane,  tup.  (»)  Ball  t.  CVoft,  1  SsUe.  164  ; 

(e)  Lon»Ur  t.  H^wood,  I  Utigg,  I  Holt,  138. 

294 ;  S.  C,  1  Y.  &  J.  583.  (o)  Pmue  t.  Prowe,  I  Ld.  Raym. 

(/)  2  Consist.  319.  59;  S.  C,  nom.  Pierce  t.  Prowee, 

(S)  Herrie  w.  Drewe,  2  B.  &  Ad.  1  Salk.  164  $  S.  C.»  Carth.  360. 

164. 
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right  to  repair  the  chancels  {p ) ;  and  it  seems  that  they  are 
compellable  by  the  sequestration  of  the  Spiritual  Conrt  (jr). 
Where  there  is  a  rector  and  a  vicar^  it  is  sidd  Ihey  shall 
contribute  (r) .  As  to  the  repairing  and  building  of  churohes 
under  the  Church  Building  Acts^  see  Dig.  P.  n.  tit  Church 
Building;  see  also  as  to  the  breaking  into  and  stealing 
fi^m  churches  Dig.  P.  i.  tit  Larceny  ;  as  to  setting  fire 
to  churches,  Id.  P.  l  tit  Malicious  Injuries;  as  to  de- 
stroying churches  in  a  riot.  Id*  P.  m.  tit  Hundred  ;  as  to 
levying  church  rates.  Id.  P.  iii.  tit.  Bates;  as  to  exempt- 
ing churches  from  rates  3  &  4  W.  4,  c.  30. 


Freehold  in  the       91.  By  the  common  law  the  rector  has  the  freehold  in 
^  ^^^  ^  ^g  churchyard,  subject  to  the  rights  of  the  parishioners  to 

be  buried  there,  and  he  may  bring  an  action  of  trespass,  if 
his  right  be  invaded  («);  so,  the  trees  and  the  grass  belong 
to  him,  and  if  cut  down^  the  incumbent  may  bring  his 
action,  and  tiiis  is  not  triable  in  the  Spiritual  Court  (f) ;  so, 
the  lessee  of  the  incumbent,  if  the  churdiyard  be  let,  may 
bring  his  action,  the  soil  and  freehold  being  in  the  incum- 
bent (tt),  although,  where  there  is  botii  a  rector  and  a  vicar, 
it  seems  doubtful  to  whom  the  trees  belong  (x).  And  such 
freehold  is  said  to  be  in  him  for  public  purposes,  and  not 
Right  of  burial,  for  private  emolument  (y);  therefore  although  a  dei^gyman 
cannot  be  compelled  to  bury  the  corpse  of  any  person, 
though  a  parishioner,  in  any  particular  vault  or  other  parti- 
cular part  of  the  churchyard  (z),  yet  he  cannot  grant  the  ex- 
clusive use  of  a  vault — only  leave  to  bury  there  in  each 
particular  instance  (a) ;  so,  no  man  can  make  a  private  door 
into  the  churchyard  without  the  consent  of  tiie  minister 
whose  freehold  the  church  is,  and  a  faculty  also  from  the 


(p  )  Gibs.  199. 
(q)  W»t8.  CL  L.  c.  39. 
(r)  Lindw.  253. 
(t)  1  Carteis,  260. 
(I)  mUiard  v.  J^ermm,  1  Lord 
Raym.  212 ;  Br.  Abr. « 3>efp."  210. 
(tt)  2  RoU.  Abr.  337. 


(x)  Lindw.  267. 

(y)  Bryan  t.  WkUiUr,  8  B.  &  C. 
293 ;  S.  C,  2  Man.  &  Ry.  330. 

(k)  Bx  pmrie  BlaeMmare,  1  B.  & 
Ad.  122. 

(a)  Bryan  ▼.  WhUtler,  sup. 
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biflhopfi).    So,  no  one  can  build  on  a  churchyard  without  corpo»bal 

,  .                            /  V                                                                            •^             \  HEREDITA- 

Jus  conaent  (c) ;  yet  a  man  may  prescribe  to  have  a  way  umifn. 


diiough  a  church  or  churchyard  (d). 

A  rector  may  cut  down  timber  growing  in  the  church-  Trees,  ate.,  in 
yard  for  the  repair  of  the  parsonage  house  or  the  chancel,  yud. 
but  not  for  any  common  purpose,  and  this  he  may  be  jus- 
tified in  doing  under  the  35  E.  1  (e);  so,  he  may  cut  down 
timber  for  repairing  any  old  pews  that  belong  to  the 
rectory  (e). 

The  churchwardens  are  by  virtue  of  their  office  to  see 
that  the  footpaths  are  kept  in  proper  order,  and  the  fences 
in  repair  (^) ;  and  it  seems  that  by  custom  the  parishioners 
are  bound  to  make  the  repairs  (^) ;  yet  if  the  owner  of  lands 
adjoining  to  the  churchyard  have  used,  time  out  of  mind, 
to  repair  so  much  of  the  fence  thereof  as  adjoineth  to  their 
ground,  such  custom  is  a  good  custom,  and  the  church- 
wardens haye  an  action  at  common  law  for  the  same  (A). 
As  to  the  repidr  of  the  churchyard  under  the  statute 
35  Ed.  1,  see  Dig.  P.  ii.  tit.  Church  (Churchyards), 
and  the  statute  against  converting  lands  into  churchyards, 
P.  III.  tit.  Mortmain. 

92.  After  induction  the  freehold  of  the  glebe  is  in  the  Intereit  in  tha 
parson  (t) ;  yet  he  may  not  alienate  the  same  (A),  otherwise  ^ 
tlum  he  is  authorized  so  to  do  by  the  17  G.  3,  c.  21,  and 
other  Acts  empowering  the  incumbent  under  certain  restrict 
tions  to  mortgage  the  glebe  for  the  purpose  of  makmg  par- 
sonages (/);  or  to  sell  or  exchange  the  glebe  lands  for  par- 
ticular purposes  (m);  so,  an  incumbent  may  not  commit 

{h)  Degge,  Pu*.  L.  88,  89.  (A)  2  RoU.  Abr.  287 ;  Gibt.  194. 

(e)  St,  Gtarge't,  Hantner  Sfuare  (i)  Gibs.  661. 

{lUctor,  4v.)  ▼.  Steuart,  2  Sfcr.  1 126.  {k)  Lind.  149. 

{d)  2  Ron.  Abr.  265.  (Q  See  Dig.  P.  ii.  tit.  Bknkficbb. 

(tf)  Str^Jhf  T.  jFVmdff,  2  Atk.  (m)  Id.  P.  i.  ii.  in.  tit.  Church, 

217.  Inclosumi,   Land-Tax    Rbobmp- 

(/)  1  Cnrteisp  621.  tion.  Lbasss,  &c. 

(jr)  2  Inst.  489. 

TOL.  L  Q 
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waste  by  cutting  down  trees  (n);  but  the  digging  in  glebe 
lands  has  been  held  not  to  be  waste  (o). 

Glebe  lands  in  the  hands  of  the  parson  shall  not  pay 
tithes  to  the  yicar^  though  endowed  generally  of  the  tithe 
of  all  lands  in  the  parish ;  nor  being  in  the  hands  of  the 
vicar  shall  they  pay  tithe  to  the  parson,  it  being  a  rule 
in  the  canon  law  that  the  church  shall  not  pay  tithe  to  the 
church  (p). 

By  the  28  H.  8,  c.  11,  s.  6,  it  is  provided  that  if  the 
incumbent  die,  after  having  manured  and  sown  the  glebe 
land,  he  may  bequeath  the  profits  of  the  com  growing 
thereon;  but  if  his  successor  be  inducted  before  severance 
thereof,  he  shall  have  the  tithe  of  the  same,  sed  secus  if  he 
be  inducted  after  (j^). 


SECTION  V. 


BHLLS. 


§  93.  Suit  ai  ma. 

Who  obliged  to  do  SMt, 
B^ieni  qf  tho  Bighi. 


§  93.  Jft/2r  when  Corporeal  Heredi^ 


TUh^for^^' 


Suit  at  min. 


Who  obliged 
to  do  suit. 


93.  Mills  had  formerly  a  great  value  attached  to  them 
from  the  prescriptions  and  customs  which  gave  the  lords  of 
manors  a  right  to  require  the  inhabitants  within  the  manor 
to  grind  their  com  there  (r),  and  the  custom  has  been  held 
good(«);   and  so,  although  the  inhabitants  be  not    te- 


(fi)  Gibs.  661. 

(o)  TkeCowUeeeofRiUUaid'eeaee, 
1  Lev.  107 ;  S.  C,  1  Sid.  152  ;  S.  C, 
1  Keb.  557  ;  5  Mod.  917. 

{p)  BHnco  y.  Mtareon,  Moor, 
457;  S.  C,  nom.  Blineo  v.  Mare^ 
ton,  Cro.  El.  479 ;  S.  C,  SaT.  3 ; 
Brownl.  69. 

{q)  2  BnLitr.  184 ;    1   RoU.  Abr. 


655;  Gibe.  662. 

(r)  P.  K.  B.  122 ;  2  Iiut.  621. 

(«)  ^UTT.  (?arrftiicr,2Bal8tr.l95; 
S.  C,  nom.  Higgee  ▼.  Gardener,  I 
RoU.  Abr.  559 ;  Oreen  t.  Robineon^ 
Hardr.  174  ;  Cory  ton  ▼.  LUhebge^ 
2  Sannd.  114;  S.  C,  2  Ley.  27;  I 
Ventr.  167 ;  2  Keb.  631,  803,  &c.; 
Chapman  t.  Flexman,  2  Ventr.  286. 
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ixmtB(t);  and  a  house  newly  erected  within  the  manor  has  cobpor«al 

t           \     Jt         t  •                        t                               y    \               1                     •                11  HEREDITA- 

oeen  held  subject  to  the  custom  («) ;  and  excessive  toll  or  mbnts. 


n^Iect  to  grind  the  com  when  sent  were  held  to  be  the  Extent  of  the 

odIj  excuses  for  not  employing  the  miller  («);   and  the 

custom  is  not  confined  to  com  growing  in  the  manor,  but 

liasy  after  much  discussion,  been  held  to  extend  to  all  groimd 

com  wherever  it  might  grow,  and  consequently  to  the  use 

of  American  flour  (x);  but  where  there  is  neither  tenure 

nor  prescription  an  exclusive  daim  of  this  kind  cannot  be 

nttintained  (y),  unless  by  force  of  prerogative  (r).      See 

fnither  as  to  Title,  and  also  Injuries  to  Thinqs  beal. 

MiUs  when  attached  to  the  freehold  are  corporeal  here-  Mills,  when 
ditMnent8(a)9  and  ejectment  will  lie  for  them,  whether  they  aitocDte.  *"' 
are  com-millB  or  water-mills  (ft) ;  and  there  may  be  a  copy- 
hold of  a  inill(c);  and  a  mill  is  rateable  as  real  property, 
and  win  confer  a  settlement  (d). 

Tithes  are  due  for  a  mill  ancient  or  new,  and  it  was  for-  Tithes  for  mills, 
meily  hdd  that  the  tentk  toll  dish  was  due  of  common 
ngfat(«);  but  it  is  now  settled  that  the  tithes  of  a  mill  are 
penonalty^  and  the  ten&  part  of  the  profits,  after  deducting 
the  charges  of  erecting  the  mill  &c.,  belong  to  the  par- 
«ni(/)i     See  further, /wwf,  §  148. 

rO  Drake  T.  W^ieiworth,  Willes,  Moore,  2S8,  289. 
I&4.  {b)  Fiizgeraldv.  Manhall,  1  Mod. 

(«)  8emiUyr.Bend€hnBTdT,l77.  90.     See  also  3  Ridgw.  319. 

(«)  CbrI  ▼.  Birkbtek,  1  Dougl.  (e)  Ward^9  ease,  4  Leon.  241. 

tlB;  Cneo/ManeheiierMilU,  cited  (<2)  R.  t.  OttUy  {InhabM,),  1  B.  & 

U.  221.     See  also  8  Brown.  P.  C,  Ad.  161. 

106;  4  Madd.  114  ;  also,  Norfolk  (e)  GumleyY.Faikinffham,}  Show. 

(DiOc)  ▼.  Mym,  4  Madd.  83.  281 :  Hall  r.  Maektt,  3  Anstr.  915. 

(f)  StmlUyw.  Bendel,  sup.  (/)  Newte  ▼.  Chamberlain,  1  B. 

(z)  P.  N.  B.,  by  Hale,  122,  n.  (C.)  P.  C.  157. 

(«)  StnMrd  T.  Lombt,  4  J.  B. 
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COMMONS  AND  WASTE   LANDS. 


§  94.  Duiineiion  between  Commotu 
and  Watte  Lande. 
What  Interatt  therein  rateable. 
Cattle-gatee. 
DUturbanee. 
95.  Bneroaehmente, 


§  95.  Approvement. 

Bighte  ae  to  Feneee, 
LiabUitiet  to  repair  Feneei. 
To  preeerve  Botmdariei. 
Commisiionere     to    ateertexa 
Boundariee. 


Diidnctkm  be-  94.  Commons  or  common  fields,  as  the  name  importSy  are 
■ndwMtoL*^"*  pieces  of  ground  in  which  individuals  have  a  joint  and 
several  property,  and  are  distinguished  fix>m  wastes,  or 
waste  lands,  which  are  such  parts  of  a  manor  as  the  lord 
originally  left  waste  or  uncultivated  for  the  common  use 
and  benefit  of  himself  and  his  tenants  with  his  licence, 
whence  arose  ihe  incorporeal  hereditaments  known  by  the 
name  of  '^  right  of  conmion,"  as  to  which  see  past,  §  267, 
and  as  to  the  rights  of  the  lord  and  the  tenant  see  poit, 
Copyholds,  §  845. 
Wbat  interett  Land  over  which  there  is  a  right  of  conmion,  and  which 
^erein  rate-  nflfor^s  a  beneficial  occupation,  is  rateable,  but  the  occupier 
must  have  such  a  possession  as  will  enable  him  to  miuntain 
trespass,  which  a  mere  conmioner  cannot  do(^).  Most 
usually  the  ownership  of  the  soil  is  in  the  lord  of  the  manor 
where  it  is  situate,  but  there  are  many  cases  where  there  is 
a  joint  and  several  property  in  fields,  called  on  that  account 
'*  common  fields,^'  which  are  used  for  their  common  benefit 
In  that  case  each  party  is  in  possession  of  a  distinct  interest 
for  which  he  may  maintain  ejectment,  and  consequently  is 
CatUe-gates.  rateable  (A).  So,  a  cattle-gate  or  a  right  of  pasture  within 
any  field  held  by  several  in  common  is  a  tenement,  which 

(p)  R.  T.  Wateon,  5  East,  480 ;  S.  C,  2  Smith,  45. 
(A)  JR.  y.  Tewkeburp,  13  East,  155. 
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was    held  to  pass  by  lease  and  release,  now  hj  release     corporsal 
oiil7(t%  and  oonld  not  be  devised  but  according  to  the       mbnts. 
Statnte  of  Frauds  (A).     So,  ejectment  may  be  maintained 
forit(/).   Cattle-gates  are  recognised  in  the  Game  Act,  1  & 
2WilL4,c.32,s.  lO(jii). 

Where  any  person  makes  use  of  a  common  to  the  injury  Dutnrbance. 
of  the  commoner,  this  is  called  a  disturbance,  for  which  the 
party  has  his  remedy(ii). 

95.  If  any  person  build  upon  or  inclose  commons  or  waste  Encroachment 
hold  without  the  license  of  the  lord  this  as  against  a  subject 
is  termed  an  encroachment^  but  as  against  the  Crown  a  pur- 
prestnre  or  encroachment.  If  however  an  indosure  has  ex- 
isted with  the  knowledge  of  the  lord  of  the  manor  or  of  his 
steward  for  some  time,  notice  must  be  given  to  the  party  to 
throw  it  up,  before  ejectment  can  be  brought  against  the 
tenant  as  a  trespasser  {o) ;  but  it  has  been  a  vexaiio  quasiiOf 
whether  a  lessee  who  encroaches  on  the  waste  can  acquire  a 
possessory  right  after  an  iminterrupted  possession,  or  whe- 
ther he  shall  not  be  supposed  to  have  inclosed  for  the  benefit 
of  the  lessor  after  the  term  (p);  primd  facie  every  indosure 
made  by  a  tenant  adjoining  the  demised  premises  is  presumed 
to  be  made  by  him  for  the  benefit  of  the  landlord;  but  this 
presumption  may  be  rebutted  by  evidence  {q)*  See  fiirther 
pott,  as  to  title  gained  by  encroachment^  Trruu  to  Things 
Beal. 

A  clause  is  usually  inserted  in  Indosure  Acts,  that  no  Indomra  Acts, 
encroadmient  in  a  waste  which  has  existed  twenty  years 
before  the  passing  of  the  Act  shall  be  considered  as  part  of 
tlie  waste,  and  no  title  derived  by  virtue  of  such  encroach* 

(t)  4  &  &  Vict.  c.  21 ;  Dig.  P.  in.  (p  )  Creaek  t.  WUmoi,  2  Tknnt. 

tit  LiABU ;  JR.  ▼.  Lo€i$ley,  1  Burr.  160,  n.    See  also  Doe  t.  MuUkt^r,  I 

Sett  Ca.  315 ;  S.  C.  Bott,  349.  Esp.  460-,  Doe  t.  Dmnee,  Id.  461 ; 

{i)  R.  T.  Wkixley,  1 T.  R.  137.  Bfyan  t.  Whtwood,  1  Taunt.  208 ; 

(0  JR.  T.  Tewktdtay,  eup.  and  Adama  on  Eject.  51,  3rd  ed. ; 

(m)  See  Dig.  P.  in.  tit.  Gams*  Woolr.  on  Comm.  390. 

(a)  SeejNWl,  §  353  «l  aey.  (9)  Doe  r.  Williame,  7  C.  &  P. 

(0)  Doe  T.  Wiiwm,  11  Seat,  56.  332 ;  iloev.  Mmrrell,  8  C.  &  P.  134. 
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ment  shall  be  disputed.  A  similar  clause  is  to  be  found  in 
the  6  &  7  W.  4^  c.  115,  for  inclosing  common  and  arable 
fields  (r),  and  so  likewise  in  10  G.  4,  c.  50>  which  contains 
several  provisions  as  to  unlawful  inclosure  («). 
Approrement.  The  lord's  right  to  approve  as  against  the  conmioner  is 
recognised  by  the  20  H.  3,  c  4;  13  K  1,  c  46,  and  3  &  4 
E.  6,  c  3  {t),  and  bj  subsequent  acts  as  the  13  G.  3,  c  38; 
41  G.  3,  c  109,  the  General  Inclosure  Act,  and  other  Acts, 
lords  and  tenants  are  empowered  to  inclose  conunons  under 
certain  regulations  (ti) ;  also  as  to  exchanges  of  lands  lying 
in  common  fields  4  &  5  W.  4,  c  30(ar).  An  inclosure  has  the 
effect  of  changing  the  tenure  of  lands  by  converting  copy- 
hold into  freehold  unless  the  contrary  be  expressly  provided 
for(y),  and  the  legal  freehold  does  not  vest  in  the  allottee 
until  the  execution  and  proclamation  of  the  award  (r). 

With  the  subject  of  inclosure  is  connected  that  of  fences; 
whatever  serves  to  part  fields  one  from  another  is  a  fence; 
and  it  may  be  either  a  hedge,  a  ditch,  a  bank,  wall,  gate, 
&c ;  for  a  ditch  maybe  a  legal  fence  if  it  serve  the'purpose 
of  a  fence  (a).  Where  two  adjacent  fields  are  separated  by 
a  hedge  and  ditch,  the  hedge  primd  facie  belongs  to  the  field 
where  the  ditch  is  not;  if  there  are  two  ditches,  one  on  each 
side  the  hedge,^^then  the  ownership  of  the  hedge  must  be 
ascertained  by  proving  acts  of  ownership  (&).  For  a  person 
making  a  ditch  usually  cuts  to  the  extremity  of  his  land(i); 
and  where  lands  abutting  on  a  ditch,  and  a'lane  on  each 
side,  belong  to  different  owners,  the  presumption  is  that  the 
hedge  and  ditch  on  either  side  belong  to  the  owner  or  occu- 
pier of  the  land  on  that  side  (o) ;  and  if  a  man  makesa  bank, 
it  as  well  as  tiie  ditch,  will,  it  is  presumed,  be  made  on  his 


Rights  as  to 
fences. 


I 

V 


(r)  See  Dig.  P.  i.  Inclosure. 

(•)  Id.  tit.  Land  Rbtbnub  op 
THK  Crown. 

(/)  See  Dig.  P.  i.  tit.  Approvb- 
VB9T,  Commons. 

(«)  Id.,  P.  I.  II.  III.  tit.  Com- 
mons, Inclosuev. 

(r)   Id.,  P.  1.  tit.  EXCBANGB. 


fe 


(y)  Neviilv.  JoddreU,  2  T.  R.  415. 
(x)  Farrtr  t.  BiUimg,  2  B.  &  A. 
271. 

(a)  BiiU  T.  Ami9<m,  1  B.  &  C.  76. 

(b)  Vowle9  T.  Miller,  3  Twant 
13S. 

(c)  No^9  T.  Reed,  1  Mtnn.  &  Rt. 
65. 
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own  ground,  and,  thereibre  the  land  which  constitutes  the     corpobeal 
ditoh  is  in  point  of  kw  a  part  of  the  dose,  though  it  be  on        mints.  * 


theoutadeof  the  bank(^;  for  although  apartjis  supposed 
to  dig  the  ditch  at  the  extreme  pcunt  of  the  land,  yet  he  may 
not  dig  so  near,  as  to  cause  his  ndghbour's  land  to  fall 
m(e). 

A  tenant  is  bound  to  repair  the  fences,  and  a  landlord  Liabilities  to 
may  maintain  an  action  against  him  for  not  so  doing,  upon  ^^^^  ''^^* 
the  ground  of  the  injury  done  to  his  inheritance  (/);  and  it 
18  no  excuse  that  the  plaintiff  did  not  set  out  proper  wood 
for  rqMiirB,  if  the  defendant  do  not  shew  that  a  request  was 
made  to  the  jdaintifl^  or  a  custom  of  the  country  in  this  re- 
spect ($f)u  So,  a  tenant  is  bound  to  preserve  the  boundaries 
of  the  lands  held  by  him,  and  if  he  pennit  them  to  be  de- 
fltroyed,  so  that  the  lands  cannot  be  distinguished,  he  will 
be  compelled  to  give  others  of  equal  value,  the  same  to  be 
ascertained  by  a  commission  issuing  out  of  the  Court  of 
Chancery  (A),  and  the  same  applies  to  cases  where  there  are 
several  oo-leesees(t).  See  further  as  to  waste,  past,  Inju- 
BiEs  TO  Things  Real.  The  Building  Act  contains  several 
provisions  as  to  party-walls  (A).  The  Malicious  Injuries 
Act  imposes  a  penalty  of  £5  on  any  person  destroying  any 
fence,  wall,  gate  or  stile,  and  makes  a  second  offence  punish- 
able with  twelve  calendar  months'  imprisonment  and  hard 
labour  (i).  As  to  sea-walls  and  the  banks  of  rivers  see 
ai/Vo,  §  107. 

By  the  General  Inclosure  Act  the  commissionerB   are^Boandaries. 
required  to  ascertain  the  boundaries  of  waste  and  common 
lands  that  are  to  be  inclosed,  and  the  2  &  3  W.  4,  c.  80, 
contains  various  provisions  authorizing  archbishops,  bishops 
and  other  ecclesiastical  persons  to  ascertain  the  boundaries 

(^)  Doew.  Pear$ey,  7  B.  &  C.  307.  (A)  Att.'Gm.  r.  FMlerion,  2  Y. 

(«)  Wfattw,  Harrimmy  3  B.  &  Ad.  8c  B.  263. 

87.  (t)  VrtiJtff  T.  PariHnioii,  1  Swtfist. 

(/)  Cheetham  t.  Hamjtwn,  4  T.  49. 

R.  319.  (A)  See  Dig.  P.  ii.  tit.  Boildino. 

{9)  Whi^Uid  ▼.  WeedoH,  2  Cbitt  (/)  See  Dig.  P.  I.  Malicious  In- 

485.  JUEIBS. 
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coRPORBAL     of  church  property,  where  they  are  unknown  or  disputed, 

BEREDITA.         tii  /..f  /.  i 

MENTa.        In  other  cases  the  courts  of  equity  have  from  an  early 

CommiMioners   period  afforded  relief  either  by  directimp  an  issue,  or  grant- 
to  ascertain        .  .    .  1     .      .        /•   t  .11 
boandaries.        mg  a  commission,  as  the  justice  of  the  case  required,  the 

granting  such  commissions  being  a  very  ancient  branch  of 
equitable  jurisdiction  (m)  in  cases  where  there  exists  no  re- 
medy by  distre8s(n) ;  so,  where  there  has  been  an  intermix- 
ture of  boundaries  occasioned  by  unity  of  possession  (o); 
so,  where  charity  lands  have  been  let  at  a  great  undervalue, 
and  are  intermixed  with  other  land  belonging  to  the  tenant, 
the  Court  will  grant  a  commission  (p).     But  the  issuing 
of  such  commissions  is  not  a  matter  of  course ;  it  will  be 
granted  upon  weighty  grounds  only  (q) ;  the  Court,  there- 
fore, will  not  grant  a  commission  if  defendant  denies  he  has 
any  of  plaintiff's  lands  in  his  possession,  for  that  would  be 
to  admit  plaintiff's  title  in  general ;  but  if  defendant  has 
admitted  plaintiff^s  title,  and  the  dispute  is  about  the  parti- 
cular lands,  then  a  commission  is  proper  (r).     The  plaintiff 
must  establish  by  evidence  or  the  admission  of  the  defend- 
ant his  right  to  some  land  before  a  commission  will  be 
granted  («);   so,  the  plaintiff  must  make  out  that  he  has 
some  equitable  ground  upon  which  to  call  for  the  assistance 
of  this  court  (t) ;  so,  the  bill  must  clearly  shew  that  without 
the  assistance  of  the  court»  the  boundaries  cannot  be  ascer- 
tained(ti);  and  such  commission  does  not  usually  lie  to  settle 


(m)  Mullineaus  ▼.    MulHneaMx,  (r)  Blp  (JSj^.)  ▼.  Kenriek,  Bunb. 

Toth.  101 ;  Piekermj^  ▼.  Kempton,  322. 

lb. ;  Windior  {Dean)  t.  Kinnenley,  {$)  Chapnun  t.   Spencer,  2  Eq. 

Id.  126  ;  Spyer  r.  Spyer,  Nels.  14  ;  Ca.  Abr.  163,  pi.  1 ;  S.  P.  Ooifrey 

Boieler   ▼.    Spelman,    Finch,   96 ;  t.  Uitei,  1  R.  &  My.  56. 

WiniU  T.  Cdrpentert  Id.  162;  G/yii  (/)  lb.,  reoogniaing  Wmke  ▼.  Gm- 

T.  Seawen,  Id.  239.  yere,  1  Eden,  Ca.  temp.  Lord  Not- 

(n)  Ijeedt{Duke)  r.Powel,  1  Yea.  tingham,  331 ;  Speer  ▼.  Crawter,  2 

172.  Mer.  410.    See  alao  Leede  t.  New 

(o)  WUlie  y.  Parkinson,  2  Mer.  Radnor  Corporation,  2  B.  C.  C.  518; 

507;  S.  C.  1  Swanst.  9.  Route  t.  Barker,  3  B.  P.  C.  180. 

(jf)  RereebyY.Farrer,  2 Veni.414,  («)  MiUer  t.  Warmington,  1  Jac. 

(9)  Daunport  y.  Bromley,  Finch,  &  W.  491. 
17. 
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the  boundaries  of  i)ari8hea,  that  being  a  mere  question  of    cokpobkal 

i/\  11  •«  .111-  /»  HBIUBDITA- 

ttw(jr);  and  a  bill  to  ascertain  the  boundanes  of  two  ma-       mbnts. 

non^  has  been  dismissed,  because  there  was  no  dispute  about 

die  aoil  (y) ;  and  a  commission  to  ascertain  the  boundaries 

of  a  manor  or  parish,  ought  not  to  be  granted,  unless  all 

the  parties  who  have  a  probable  interest  are  before  the 

Court  (z).    And  this  rule  has  also  been  followed  in  other 


SECTION  VII. 

WOODS  AND   TREES. 

§  96.  Frtekoldt.  \  §  96.  Property  in  Trtm. 

96.  Stealing  TVeet ,  ifc. 


§  96.  As  to  what  land  passes  under  the  name  of  woods  Freehold. 
Of  trees  see  aniey  §  87.    A  freehold  it  seems  may  be  had 
in  trees,  although  the  owner  has  not  the  freehold  of  the 
ioa(&> 

As  between  landlord  and  tenant,  trees  are  a  part  of  the 
inheritanoe,  see  ante^  §  25 ;  and  a  wood  growing  in  the 
^be  or  in  the  chuichjard  cannot  be  felled  by  the  incum- 
bent except  under  certain  drcumstances  (c).  As  to  what 
trees  are  timber  see  ante,  §  26. 

As  to  the  property  in  trees  growing  upon  the  limits  of  Property  in 
two  adjoining  lands  the  law  is  not  at  present  dearly  defined. 
If  a  tree  grow  near  the  confines  of  the  land  of  two  parties^ 
it  waa  held  that  it  belonged  to  the  party  by  whom  it  was 
fint  planted,  and  although  some  of  the  roots  extended  into 

(«)  Sy.  Lmke^i  ▼.  8t  LeotuKrd'9,  Raiey  y.  Best,  1  R.  &  My.  659 ;  but 

1 B.  C.  C.  41.  lee  Wilh  t.  Blade,  6  Yea.  498;  Ba* 

(jr)  Wdte  T.  Cdnyere,  tup.  ring  y.  Naeh,  1  Y.  &  B.  551. 

(x)  Atkmt  y.  HaiUn,  2  Anstr.  {b)  Stanley  y.  WkUe,  14  East, 

386.  332. 

(«)  Uilkr  Y.  Warmmyton,  enp, ;  (c)  See  §  91 ,  92. 
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Stealing  trees, 


the  soil  of  the  other  party,  yet  he  would  not  be  justified  in 
cutting  the  rootcf,  for  the  body  of  the  tree  being  in  the 
pknter's  own  ground,  the  residue  of  the  tree  belonged  to 
him  (d).  It  has  however  been  said,  that  if  A.  plant  a  tree 
upon  the  extreme  limits  of  his  land,  and  the  tree  extends  its 
roots  into  the  land  of  B.,  next  adjoining,  A*  and  K  are 
tenants  in  common  of  this  tree;  but  if  all  the  roots  grow 
into  the  land  of  A.,  though  the  boughs  overshadow  the 
land  of  B.,  yet  the  branches  follow  the  root,  and  the  pro- 
perty of  the  whole  is  in  A.  {e).  If  however  a  tree  grows  in 
a  hedge  that  divides  the  lands  of  A.  and  B.,  and  by  its 
roots  takes  nourishment  in  the  lands  of  both,  they  are  te- 
nants in  common  (/).  But  independently  of  the  question 
of  property,  a  man  may  be  liable  to  an  action  if  he  suffer 
the  branches  of  his  tree  to  overhang  the  lands  of  another  so 
as  to  deprive  the  latter  of  air  or  light  (^),  on  the  general 
principle  that  the  owner  of  the  land  is  entitled  to  whatever 
is  perpendicularly  situated  above  or  beneath  its  surface  (A); 
unless  he  have  any  daim  to  an  ea8ement(t).  As  to  the  inter- 
est in  trees,  as  between  lord  and  copyholder  see  post,  §  849, 
also  posty  tit.  Estates  and  Waste.  As  to  the  property  in 
trees  growing  in  the  highways  see  post,  §  102. 

The  Larceny  Act  makes  the  stealing  of  any  tree»  sap- 
ling, shrub,  or  underwood  punishable  with  a  fine  of  £5  or 
under  for  the  first  offence  twelve  months'  imprisonment 
for  the  second  offence;  and  a  third  office  is  made  felony 
punishable  as  simple  larceny  (A).  The  Malicious  Injuries 
Act  contains  similar  provisions  as  to  injuries  done  to  trees{l); 
as  to  the  inclonng  woods  in  forests  see  22  E.  4,  c  7,  and 


(d)  HatieriY.  PolUe,  2  RoU.  141. 

(tf)  Waterman  ▼.  Soper,  1  Lord 
Raym.  737 ;  but  the  former  of  these 
dedsxons  has  been  preferred  in  a  sab- 
■eqnent  case,  Holder  ▼.  Coaiee^  M. 
&  M.  112. 

(/)  Anon,,  2  RoU.  2!»5. 

(g)  Norrie  r.  Baker,  1  Roll.  Rep. 
394. 


(A)  2  Comm.  16 ;  Feame'a  Poft. 
Works,  8 ;  and  see  Palm.  536. 

(0  See  poet,  as  to  Easements, 
§356. 

(A)  See  Dig.  P.  i.,  tit.  Laecbkt, 
(Trbbs). 

(/)   Id.,  tit.   MAUCiovf  Inju- 

ftlBS. 
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die  preservation  of  woods  36  H.  8,  a  17 ;  and  13  El.  a  25.     corporeal 
See  Dig.  P.  I.,  tit  Woons ;  as  to  planting  trees  m  indos-        mbwts. 
nrcsy  lb.  tit.  Commons  ;  as  to  the  duty  on  timber  and  lading 
the  decks  of  vessels  with  timber,  lb.  tit.  Timber. 


SECTION  vin. 

FORESTS  AND  CHASES,   ETC. 

§  97.  There  are  certain  privileged  places,  as  forests,  chases,  Dirtinction  be- 
pnks,  and  warrens  fitted  for  the  preservation  of  animals  chase,  and     ' 
ym  naturtB,  the  property  in  which  is  as  long  only  as  they  P^^' 
remain  in  the  custody  and  power  of  the  owner.    The  forest 
which  is  the  most  ancient  of  these  and  belongs  solely  to  the 
Crown,  was  originally  governed  by  laws  peculiar  to  itself, 
but  IB  now  under  the  management  of  her  Majesty's  com- 
misBoners  of  woods  and  forests  {m).    A  chase  is  in  the 
bands  of  a  subject  a  privileged  place  for  beasts  of  the 
foreBt(n).     A  park  is  an  inclosed  place  privileged  for  the 
keefnng  of  wild^  beasts,  which  could  not  formerly  be  made 
without  her  Majesty's  licence  or  at  least  immemorial  pre- 
scription {o).     A  firee  warren  is  a  place  privileged  by  pre- 
scription or  by  her  Majesty's  grant  for  the  preservation  of 
beasts  or]j  fowb  of  warren,  as  hares,  "conies,  partridges, 
pheasants  (p) ;  but  agrant  by  her  Majesty  of  free  warren,  in 
hands  of  which  her  Majesty  is  seised  in  fee,  is  only  a  grant 
of  liee  warren  in  gross,"and  will  not  pass  by  the  grant  of  a 
manor  and  all  free  warrens  thereto  appertaining  (^).     See 
farther  as  to  the  distinction  between  these  places  and  their 
respective  privileges.  Dig.  P.  in.,  tit.  Game.      Modem 

(«)  See  Dig.  P.  i.,  tit.  Land  Ri-  Willea,  46. 

▼KXVB  OF  THB  CmowK,  P.  II.,  tit.  (p)  Maow.  44 ;  1  Intt.  233. 

Game.  {q)  Morri9  ▼.  DiiiMt,  1  Ad.  &  Ell. 

(a)  4  Imt  314.  654 ;  S.  C,  3  Ner.  &  Man.  671. 

(o)  2  liMt  199 ;  Dmnety.  PoweU, 
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places  known  by  the  name  of  parks  are,  tx^ther  with  the 
deer  kept,  the  subject  of  some  special  provisions  in  the 
Larceny  and  Malicious  Injuries  Acts  (r). 


SECTION  IX. 


BnNES  AND   MINERALS. 


§  98.  Part  of  the  Freehold. 

Ownerehip  qf  the  Surface  and 

qftheMinet, 
Prqperijf  m  Mineraie. 


I.  9toptttsi  in  JBinef. 

§  98.  Property  tn  ERgkmoye. 

under  Ineloeure  Acta. 
Right  to  Dower  in  IImim. 


II.  ®rant  ot  minef  or  IBCnfrals. 


99.  Whatpaetee. 

What  a  lAeenee  onh/. 
100.  TeiuaUfor  Ufe. 


100.  Lord  and  Copyholder, 
Landlord  and  Tenant. 
Patron  and  Incumbent, 


III.  ISCffit  to  borft  ot  Ojpm  IBinef. 
100.  Biffht  under  Licence  or  Leaee. 

IV.  UtAuAim  Ot  minn. 

101.  Coal  Minee  only  rateable.         \      101.  Exceptione. 
101.  Titheable. 


Under  this  head  may  be  considered:  1.  The  property  in 
mines ;  2.  Grant  of  mines ;  8.  Right  to  work  or  open  mines ; 
4.  Bateability  &c.  of  mines. 


Ptotoftlio 
freehold. 


I.  ^ptopcttg  in  £VLink%. 

98.  Mines  are  a  part  of  the  freehold,  and  primd  fade 
the  owner  of  the  freehold  has  a  right  to  the  mines  and 
minerals  underneath  («) ;  but  this  is  only  a  presumption  of 

(r)  See  Dig.  P.  i.,  Larcsnt,  Malicious  iNJuane. 
(»)  1  Inst.  4.  b.  I  2  Com.  18. 


PROPERTY   IN   lUNES. 


law  which  maj  be  rebutted  by  Bhewing  a  distinct  title  to     compoasxL 
the  Borface  and  to  that  which  is  underneath  {t) ;  for  mines       mvnts.  * 


may  form  a  distinct  possession  and  different  inheritances  (tc). 

To  establish  an  adverse  claim  to  the  minerals  against  the  Ownenhip  of 
owner  of  the  surface  the  clearest  evidence  is  necessary,  ^  LineT 
dierefore,  where  the  lord  proved  a  uniform  exercise  of  en- 
joyment of  his  right  to  the  minerals,  it  was  hdd  to  pre- 
vail (y) ;  and  it  was  sufficient  for  him  to  shew  that  the  right 
had  been  exercised,  if  not  in  the  particular  lands  in  ques- 
tion, yet  in  lands  similarly  circumstanced  (y) ;  but  it  is 
neoeseary,  however,  for  the  claimant  to  shew  that  the  right 
has  been  exercised  over  the  minerals  in  question;  shewing 
acts  of  ownership  as  lord,  by  shooting,  taking  estrays  and 
the  like  is  not  sufficient  to  establish  the  right  to  the  mine- 
^{z);  so  leases  of  minerals  in  other  parts  of  the  waste 
will  not  be  admitted  in  evidence  {z). 

As  to  the  chum  of  the  owner  of  the  surface  to  minerals, 
it  has  been  held,  that  the  presumption,  that  the  right  to  the 
minerals  accompanied  the  fee-simple  of  the  land,  might  be 
rebutted  by  the  absence  of  enjoyment  by  the  plaintiff,  and 
the  user  of  persons  not  the  owners  of  the  soil  (a) ;  but  an 
adverse  possession  of  copper-mines  for  upwards  of  twenty 
years  by  certain  tenants  customary  as  well  as  freehold  was 
held  sufficient  to  establish  their  right  (&). 

II  minerals  are  once  severed  from  the  inheritance,  they  Property  in 
are  personal  chattels,  which  go  to  the  person  next  entitled  ^ 
to  the  inheritance  (c). 

I^es  in  the  highways  belong  to  the  owner  of  the  in  highways. 

8oa(rf). 

In  the  case  of  inclosure  it  appears,  that  if  minerals  are  Under  Indo- 
not  mentioned  in  the  Act,  the  several  owners  will  be  in-  "*"  ^^^' 

(0  Clir/tf  V.  Domte/,  10  Ewt,  273.  («)  Rowe  ▼.  Ore^fel,  Ry.  &  Mood. 

(«)  CuUen  ▼.  Riek,  2  Str.  1142 ;  396. 

S.  C,  Bull.  N.  P.  102.  (0  CurtiM  t.  Darnel,  tup. 

(jr)  Bamm  t.  Mawmm,  1 M.  &  S.  W  WmcMe$ier  {Bp.)  ▼.  Knt^hi, 

84.  1  P.  Wms.  406. 

(')  Tj/rwiU  T.  Wynne,  2  B.  &  A.  (d)  See  poit,  §  102.       . 
554. 
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Right  to  dower 
in  minea. 


Royal  mines. 


terested  in  them  according  to  the  natnre  of  the  tenuie,  but 
mines  will  not  be  reserved  to  the  lord  under  the  ordinary 
clause  ''saving  all  royalties (e) ;"  so^  although  allotments 
under  such  Acts  usually  carry  the  soil  with  them,  yet  if  a 
party's  right  to  the  mines  is  expressly  excepted  in  the  Act, 
his  rights  and  liabilities  as  owner  will  remain  in  the  same 
parish,  although  the  allotments  imder  the  Act  are  carried 
into  other  parishes  (/). 

Dower  is  due  of  mines  wrought  during  the  coverture, 
whether  by  the  husband  or  by  lessees  for  years  (jp);  bo, 
whether  the  mines  are  under  the  husband's  own  land,  or 
have  been  absolutely  granted  to  him  to  take  the  whole 
stratum  in  the  land  of  others  (^);  so,  if  land  assigned  for 
dower  contain  an  open  mine,  tenant  in  dower  may  work  it 
for  her  own  benefit  (;),  but  she  is  not  entitled  to  unopened 
mines  (^). 

Dower  may  be  assigned  of  mines  either  collectively  with 
other  lands  or  separately  of  themselves,  and  it  shall  be  as- 
signed by  metes  and  bounds  if  practicable ;  otherwise,  either 
by  a  proportion  of  the  profits,  or  separate  alternate  enjoy- 
ment of  the  whole  for  certain  periods  (^).  An  assignment 
of  dower  by  deed,  with  livery  of  seisin,  was  held  to  be  a 
good  assignment  (A).  As  to  dower  generally,  see  past.  Es- 
tates (Dower). 

Mines  which  contain  gold  and  silver  are  denominated 
**  royal  mines,"  because  they  belong  exclusively  to  the 
Crown  (i);  insomuch  that  although  her  Majesty  grant  lands 
with  all  mines  in  them,  royal  mines  wiU  not  pass  (A) ;  and 
by  force  of  the  prerogative  her  Majesty  may  come  upon 
any  man's  estate  and  search  for  mines  (/). 

Before  the  I  W.  &  M.  c.  30,  and  the  5  &  6  W.  &  M. 


(e)  Tawniey  y.  GtAtcm,  2  T.  R. 
701. 

(/)  R.  V.  put,  2  NcT.  &  Man. 
363. 

(ff)  Siouffhton  T.  Leighf  1  Taunt. 
402. 

(A)  Rowe  V.  Powert  2  N.  R.  1. 


(0  2  Inst.  577. 

(k)  R.  T.  Norikumbtrlamd  {Earl), 
Plowd.  310. 

(0  lb.  But  see  LpddM  y.  Wet-. 
ion,  2  Atk.  20,  and  Seaman  ▼.  Vaw- 
dry,  16  Ves.  393. 
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&  6,  it  was  held  that  if  there  was  any  gold  or  mlver  in  the     coBFoasAr. 
oaser  metals,  this  oonstitutes  it  a  royal  inme(m) ;  but  see  the        mbnts. 
provisions  which  set  this  question  at  rest.  Dig.  P.  iii.,  tit 
Mines. 


II.  drrant  of  iSlfnes  ot  imfoerals. 

§  99.  A  grant  of  mines  to  take  the  whole  stratum  of  the  What] 
land  of  others  is  the  grant  of  a  real  hereditament  in  fee- 
simple  (n) ;  but  that  the  lands  may  pass  imder  the  grant  of 
the  minerals  it  is  necessary  that  there  should  be  livery 
of  8eiain(0);  otherwise  only  a  liberty  to  dig  for  the  mine- 
rals passes  {p) ;  and  the  owner  of  the  soil  is  in  that  case 
not  excluded  from  digging  for  minerals,  therefore  when  a 
mortgagor  and  mortgagee  in  fee  joined  in  conveying  land 
to  a  purchaser,  who  by  the  same  instrument  covenanted 
with  the  mortgagor,  his  heirs  and  assigns,  that  it  should 
be  lawful  for  them  to  dig  for  coals  and  carry  them  away, 
held  that  this  was  a  licence  only  and  did  not  exclude  Wbatalieenoe 
the  purchaser  from  getting  coal  there  [q) ;  so,  in  respect  of  *^"  ^* 
the  mortgagor  it  could  not  operate  as  an  exception  or  re- 
servation, he  not  having  the  legal  estate  in  him,  the  cove- 
nant therefore  would  operate  only  as  a  grant,  and  a  grant 
would  not  pass  the  land  itself  without  livery  {q) ;  a  reserva- 
tion of  this  kind  must  expressly  shew  that  it  was  the  inten- 
tion of  the  parties,  that  the  mines  should  not  pass  in  the 
conveyance  (r);  otherwise,  although  the  grantor  may  have 
the  l^;al  estate,  the  mipes  may  be  granted  over,  and  a  mere 
licence  to  dig  for  the  minerals  is  thus  only  reserved  («)• 
It  seems  however  to  be  settled  that  to  a  grant  of  mines  is 

(«)  ILy, Northumberland  {Earl)^  {q)  Cheiham v.  Williamson ,  4  Eaat, 

«tP'  469. 

(a)  Siovghton  t.  Leiyh,  1  Taunt.  (r)  Cardigan    (Earl)    ▼.    Armi^ 

402.  fage,  2  B.  &  C.  197- 

(o)  1  Imt.  6.  a. ;  but  seeTranifer  of  (•)  Huntingdon  (Earl)  ▼.  Mount- 

Property  Act,  7  St  8  V.  c.  76.  Prec.  Joye  (Ld.),  Godb.  17;  S.  C.  4  Leon. 

Conv.  Append.,  No.  XVIII.  147  ;  Andew.  307;  Moor.  17. 

(l»)  Shcp.  Tonchst.  96. 


96  RIGHT   TO   WORK  OR  OPEN   MINES. 

ooEPOBEAL  necessarily  incident  the  right  to  enter  and  work  them  with- 

BBRBOITA- 

MBNT8.  out  any  express  authority  for  that  purpose. 


in.  lUgj^t  to  toorb  or  open  MitM* 

Right  under  §  100.  There  may  be  a  right  to  work  mines  either  under 

^'^'^^^  '  a  licence  or  a  lease,  the  latter  of  which  is  the  most  usual 
and  proper.  A  licence  is  not  of  the  same  force  as  a  lease; 
for  the  latter  gives  an  actual  estate  in  the  land,  but  the 
former  gives  only  a  right  to  the  minerals  as  personal  chat- 
tels, when  they  are  dug(^);  so,  although  a  licence  is  not 
revocable  at  the  will  of  the  grantor,  as  it  carries  an  interest 
in  the  land,  yet  it  is  determinable  on  simple  notice  (or).  So, 
if  it  do  not  contain  clear  words  to  give  the  grantee  the  ex- 
clusive right  to  dig  for  minerals,  the  grantor  or  his  assigns 
may  exercise  the  right  in  common  with  him(y). 

As  to  the  right  to  work  old  mines  or  open  new  ones  by 
persons  in  other  cases,  having  an  estate  less  than  a  freehold 
of  inheritance,  that  depends  upon  the  nature  of  the  estate. 

Tenant  for  life.  A  tenant  for  life  may  dig  for  gravel,  lime,clay,  stone  and 
similar  minerals  for  the  purposes  of  repairing  the  buildings 
or  manuring  the  land  (z).  So,  of  such  mines  as  are  open, 
he  may  dig  and  take  the  profits  (a),  but  he  may  not  open 
new  mines  [b).  Yet  a  tenant  for  life  of  coal  mines  may 
open  new  pits  or  shafts  for  the  working  old  veins  of  coals ; 
it  being  hazardous  to  grant  an  injunction  to  stay  the  work- 
ing of  a  coal  mine,  because  it  may  ruin  the  colliery  for 
ever  (c).    As  to  waste  by  tenant  for  life,  see  post,  tit.  Waste, 

(0  Doe  y.  Wood,  2  B.  &  A.  739.  296  ;  Saunder9'  cage,  5  Co.  12;   1 

(s)  Roberii  ▼.  Davy,  4  B.  &  Ad.  Inst.  54.  b. ;   Hutt.   19.     See  also 

672.  Viner  ▼.  Vaughan,  2  Beav.  446. 

(y)  ChethamY,Willianuon,8up,;  (b)  1  Inst.  54.  b.;   WAi^eid  t. 

Huntingdon  {Earl)   ▼.   Mounijoge,  Bewit,  2  P.  Wms.  240. 
{Ld.),  sup,  (c)  Claoering  t.  Clatering,  2  P. 

(j)  \ljitX.hZ.h,\  Moyley.Moyle,  Wms.  338;  S.  C,  Sel.  Chan.  Cas. 

Ow.  67 ;  S.  C,  2  RoU.  Abr.  816.  79. 

{a)  Lord  Darey  ▼.  Aehwilh,  Hob. 
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It  18  now  settled,  that  in  the  absence  of  speml  custom     corporeal 
the  property  in  minerals  is  vested  in  the  lord,  and  the  right        menth. 


of  possession  in  the  tenant;  consequently  neither  party  can  Lord  and  copy. 

do  any  act  to  profit  by  the  mines  without  the  consent  of 

the  other  (<f).   And  a  copyholder  shall  have  trespass  against 

the  lord  for  breaking  his  close  and  digging  his  coak  (e) ; 

and  80  the  action  is  maint^nable  against  the  owner  of  an 

adjoining  collieiy  for  breaking  and  entering  the  subsoil  of 

a  copyholder^  and  taking  coals  therein,  although  no  trespass 

be  committed  on  the  surface  (/)•     The  tenant,  however,  on 

the  other  hand  has  no  right  to  the  minerals  (^),  and  if  he 

work  the  mines  he  commits  waste  (A),  unless  where  he  has 

Uie  right  by  special  custom  (t).    (As  to  the  rights  of  lords 

and  copyholders,  see  post.  Tenures,  §§  853  et  teq. ;  waste 

by  copyholders,  see  pat.  Injuries  to  Things  Real). 

As  between  landlord  and  tenant  it  appears  that  the  lessee  Lt&diord  and 
for  years  may  work  mines  that  are  open,  for  they  are  the  an- 
nual profit  of  the  land,  but  he  cannot  make  new  mines,  for 
that  would  be  waste  (A) ;  but  if  a  man  has  mines  hid  in  his 
land,  and  leases  his  land  and  all  mines  therein,  the  lessee 
may  then  open  any  mine  (k).  (As  to  waste  by  tenant  for 
years,  see  post.  Injuries  to  Things  Heal). 

As  between  |he  patron  and  the  parson,  it  appears  that  if  Patron  and  iu- 
the  parson  open  a  mine  in  his  glebe,  this  will  not  be  waste, 
for  otherwise  none  of  the  mines  under  glebe  lands  would  I)e 

1(0. 


IV.  l&atiabfltts>  ^c.  of  iVlints. 

§  101.  Coal  mines  being  alone  mentioned  in  the  43  El.  Coai.minet 
c  2,  it  has  been  held  that  mines  of  other  minerals  are  not  ^^^  nuMt. 

id)  Wnchtfter  (Bp.)  ▼.  Knight,  (A)  Bounuy, Taylor, \0EMt,lS9. 

1  P.  Wmi.  406.  (0  CuriU  t.  Daniel,  10  East,  273. 

(0  Pl(ijferr.Rob€rt9,W,3o.243,  (k)  Saundert'  con,  5  Co.  12;  1 

(/)  leint  y.  Brant hwaiU,  2  B.  Inst.  84.  b. 

&  Ad.  437.  (0  CSnm/eM  qf  Rutland^ t  cote,  1 

is)  Anee  ▼.  BretUon,  8  B.  &  C.  Lev.  107;  S.C,  nom.  Rutland  t. 

737.  Oreene,  1  Keb.  557  ;  1  Sid.  152. 

^L.  I.  H 
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RATEABILITT^  ETC.    OF   MIXBa 


CO&PORBAL 

HSRBDITA- 

MBNT8. 

Exceptions. 


Ejectment. 


Titheable. 


liable  to  be  rated  to  the  relief  of  the  poor  (m),  and  by  the  5 
&  6  W.  4y  c/50,  8.  21  y  also  not  to  the  highway  rate(fi);  to 
this  however  there  are  some  exceptions,  for  stone  quarries 
are  not  exempt  (o) ;  so,  slate-quarries  (  /> ) ;  so,  clay-pits  [q) ; 
so,  in  RowU  y.  Gell  (r),  a  lead  mine  was  held  to  be  rateable, 
and  so  likewise  in  R.  y.  St  Agnes  {s)  tin  mines  haye  been 
held  rateable. 

An  action  of  ejectment  is  maintainable  for  recoyering 
the  possession  of  a  mine(^) ;  but  it  seems  doubtful  whether 
ejectment  will  lie  for  an  unopened  mine  (x) ;  so,  ejectment 
cannot  be  brought  by  the  lord  of  a  manor  for  mines  situate 
in  the  lands  of  his  copyhold  tenant  in  the  absence  of  special 
custom  (y) ;  so,  it  will  not  lie  in  respect  of  a  license  only 
to  work  mines  [z). 

Tithes  are  not  r^ularly  due  of  things  which  are  of  the 
substance  of  the  earth  (a) ;  but  mines  or  minerals  may  be 
titheable  by  custom  (6).  See  further  post^  §  148 ;  see  also 
further  posty  Injuries  to  Things  Real  ;  and  as  to  the  sta- 
tutory provisions  respecting  mines,  see  Dig.  P.  l  and  m.  tit 
Mines. 


(m)  See   Dig.   P.  in.  tit  Poor 
(Rate). 

(fl)    lb.,  tit.  HlOHWATB. 

(o)  H.  ▼.  Aile9bury,  1  East.  534. 
(p)  R.  ▼.  Ifoodlaud,  2  East,  164. 
(g)  R.  ▼.  Broum,  8  East,  528. 
(r)  Cowp.  451. 
(#)  3  T.  R.  480. 

(0  Hareboiile  ▼.  Plaeoek,  Cro. 
jac.  21  ;  Comyn  ▼.  Kineio,  Id.  150 ; 


WiliTi  cote,  Carth.  277;  Cutten  ▼. 
Rich,  BuU.  N.  P.  102. 

(*)  Sayer  ▼.  ^ierwe,  1  Ves.  232. 

(y)  Lewis  ▼.  Branthtoaite,  2  B.  & 
Ad.  437. 

{z)  Doe  V.  Wood,  2  B.  &  A.  139. 

(a;  OraunVe  eate,  11  Co.  15. 

(Jb)  Burton  ▼.  Spencer,  2  Wood. 
336. 
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SECTION  X. 

WAYS. 

§  102.  JHffereni  kind9. 


I.  Vvlllic  mUlSf. 

}I02.  Wkai  a  Highway, 
Highwajf  foundemmt, 
Tmmpike  Roeub. 
Proper^  m  the  Soil, 
Wko  Owner  qfike  8oii. 
Dreee  in  the  Highwaye. 
Mmee  and  liinerals,  Sfc,  in 
the  Bigkwage. 


§  102.  Repair  of  Highwaye, 
Bridgee. 
Individuals  bottnd  to  repair. 

By  Prescription. 

By  Tenure, 

By  Inelosure, 


II.  Vribote  QSas^ 

103.  What  is  a  Private  Way.  |      103.  Private  Ways  becoming  pub^ 

Right  rf  Way,  \  lie, 

103.  JMtieaiUm  ^  Way  to  the  Publie. 


§  102.  Ways  are  either  public  or  private^  and  these  again  Different  kinds. 
are  distingiushed,  according  to  the  uses  to  which  they  are 
af^ed^  into  horseways,  cartways,  and  footways.     See  fur- 
ther Dig.  P.  m.  tit.  Highways. 


I.  public  aSags. 

Public  ways  are  either  common  ways  or  highways.  A 
common  way  is  such  as  leads  from  a  village  into  fields, 
Ac  (c);  and  this  may  be  prescribed  for  (d). 

A  highway  is  a  way  to  a  market  or  a  great  road,  &c,  what  a  high- 
oonuDon  to  all  passengers,  or  more  properly  speaking  a  pub-  ^^^' 
Ec  passage  for  the  Queen  and  all  her  subjects,  whence  called 
by  distinction  the  *'  Queen's  highway."   Whether  it  leads  to 

(e)  JR.  ▼.  Homsey  {Inhabs.),  10  (d)     Chichester    ▼.    Lethbridge, 

Mod.  150.  Willes,  71. 

h2 
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PUBLIC   WAYS. 


CORPOEBAL 

BB&BOITA- 

MBNT8. 


Highway 
foQoderous. 


Tarnpika 
roads. 


a  market-town  or  not  it  is  a  highway  if  common  to  all  the 
people  (e);  so,  a  street  is  a  highway  (/) ;  so,  a  navigable 
river  is  to  some  purposes  esteemed  a  highway  (9) ;  so,  a 
bridge  (A) ;  so,  a  towing-path  (i) ;  so,  a  r^way  (k) ;  but  a 
flight  of  stairs  down  to  the  Thames  is  not  necessarDy  a 
highway  (/). 

There  may  be  a  highway  although  it  may  be  circui- 
tous (m) ;  and  even,  as  it  seems,  although  there  be  no  tho- 
roughfare (n). 

When  a  highway  becomes  founderous  or  out  of  repair,  the 
passengers  may  go  on  the  adjoining  land,  even  over  sown 
com  (0) ;  and  such  ways,  termed  outlets,  are  held  to  be  part 
of  the  highway  (0) ;  but  in  order  to  make  such  way  the 
Queen's  highway,  it  was  formerly  necessary  to  have  a  writ 
of  ad  quod  damnum  (  p  ),  which  is  now  very  rarely  required, 
since  the  highways  are  regulated  by  act  of  Parliament 

Turnpike  roads  are  highways,  but  every  road  where  toll 
is  taken  is  not  necessarily  a  highway,  for  the  law  recognises 
"  toll-thorough  "  and  "  toll-traverse,"  the  former  of  which 
is  a  toll  for  passing  over  the  private  soil  of  another  (^),  and 
the  latter  is  a  toll  for  passing  through  a  highway  (y).  Toll- 
traverse  cannot  be  demanded  without  consideration  (r) ; 
toll-thorough  on  the  other  hand  may  be  demanded  without 


(e)  Autiin'i  ease,  1  Vent.  189. 

(/)  R.  ▼.  Hammond,  10  Mod. 
382 ;  S.  C,  1  Stra.  44. 

(g)  Fits.  Abr.,  tit.  Challbnqb, 
279,  cited  10  Mod.  382. 

(h)  R.  ▼.  Sainiif,  6  Mod.  255. 

(t)  2  B.  &  A.  648. 

{k)  R.  T.  Stvem  Railway  Co,t  2  B. 
&  A.  646  s  Rowe  ▼.  SkiiM<M,  4  B.  & 
Ad.  726. 

(0  R'  T.  £Amehou$e,  2  Show.  455. 
See  alio  Drmkwater  ▼.  Porter,  7  C. 
&  P.  181. 

(in)  jR.  ▼.  Lloyd,  1  Campb.  261. 

(fi)  Ruyiy  Charity  y.  Merrywea^ 
iker,  11  East,  375,  n.  Bot  teeWood^ 
ytr  ▼.  Hodden,  5  Taunt.  138 ;  Wood 
T.  Veal,  5  B.  &  A.  454 ;  S.  C,  1 0.  & 


R.  20,  where  that  decision  is  ques- 
tioned. 

(o)  Duneombe*a  eaee,  1  Roll.  Abr. 
390. 

(p)  Cro.  Car.  266. 

iq)  Blount,  Nom.  Verb.  ToU;  1 
Sid.  454. 

(r)  R.  ▼.  Boeton  {Corp,),  1  W. 
Jo.  162 ;  Ha^ori  ▼.  Wells,  1  Mod. 
47;  S.  C,  nom.  Heekord  t.  IVeUe, 
1  Sid.  454 ;  London  {Corp.)  ▼.  Hunt, 

3  Lev.  47 ;  Warrington  t.  Moeeley, 

4  Mod.  319 ;  WtUtee  r.  Kirhy,  2 
Lntw.  1519;  Yarmouth  (Mayor)  r. 
Baton,  8  Burr.  1402.  And  see  Pel- 
ham  {Ld.)  ▼.  PiekeregUl,  1  T.  R. 
660 ;  Drmetnan  y.  Waighem,  2  Wils. 
298. 
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snj  coiiaideratioii(«).     These  two  kinds  of  toll  and  also     corpo&bal 
toU^tuni,  which  is  a  toll  on  beasts  returning  from  a  market^        mbnts. 


a  man  may  have  on  his  own  ground  and  might  have  assize 
for  them  (t). 

The  property  in  the  soil  of  the  highway  is  in  the  owner  Property  in 
of  the  adjoining  land(^)»  who  may  maintain  trespass  for 
digging  the  ground  of  the  highway  (y),  and  also  ejectment, 
for  the  sheriff  may  give  him  possession  subject  to  the  ease- 
ment (z).  To  him  also  belong  all  trees  upon  it  and  all 
mines  underneath  (a),  and  he  may  carry  water  under  it  (a). 
Hence  it  has  been  said  that  cattle  should  be  driven  directly 
abng  the  highway,  and  not  suffered  to  linger,  for  if  they  do 
any  thing  but  pass  and  repass  it  is  a  trespass  (i),  for  the 
property  of  the  soil  being  vested  in  the  owner,  a  lawful 
Dser  may  be  shewn  (c).  So,  it  has  been  held  that  trustees  of 
a  turnpike  road  have  not  the  soil  of  the  road  vested  in  them, 
80  that  thej  can  give  consent  to  the  diverting  a  public  foot- 
path into  it,  without  a  special  clause  in  the  statute  vesting 
the  right  in  them  (if),  although  by  the  3  6.  4,  c  126,  ss. 
86  d  seq.,  they  are  authorized  to  sell  roads  become  useless, 
leaerving  mines  and  minerals  to  the  owner. 

The  owner  of  the  soil  is  generally  understood  to  be  the  Wbo  owner  of 
owner  of  the  dose  adjoining,  to  whom  the  highway  itself,  ad  *^^  * 
mediMmJUum  me,  belongs,  and  consequently  the  presump- 
tion/vrmiyactie  is,  that  the  land  belongs  to  the  owner  on 
each  side  (e) ;  and  the  rule  is  the  same  whether  the  owner 
be  a  firediolder,  leaseholder  or  copyholder  (/) ;  so,  the  pre- 
sumption is  that  the  strips  of  land  at  the  sides  of  the  road 

(f)  Crup€w.B€Uwood,^hef.42ii  (b)  10E.4»  7;  Br.,TBB8PASS,pl. 

CUfon  T.  Smith,  Cowp.  47.  321. 

(0  Webb's  eoMt,  8  Co.  45.  (c)  Dwetionyf. Payne,  2  H.  Bl.  531 . 

{*)  2  £.  4,  9 ;  8  E.  4,  9 ;  8  H.  (d)  Davieon  v.  Gill,  I  East,  69. 

7,9:  2  Inst.  705.  (e)  Sievene  ▼.  Wkietier,  11  East, 

M  8  E.  4,  9 :  Goodtiile  ▼.  Alker,  bl;  Doe  v.  Peareey,  7  B.  &  C.  304 ; 

1  Bvr.  133.  S.  C,  9  D;  &  R.  908 ;   S.  C,  5  D. 

(r)  Ldte   t.    Shepherd,    2  Stra.  &  R.273i  Coohew.  Oreen,  U  Price, 

1004.  736. 

(•)  Goodtitle  ▼.  Alter,  np.  (/)  Dae  ▼.  Peareey,  tup. 
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Trees  in  the 
highways. 


Mines,  mine- 
rals, &c. 


Repair  of  high- 
ways. 


belong  to  such  owner  {ff),  but  acts  of  ownership  on  the 
part  of  the  lord  of  the  manor  may  be  admitted  to  repel  such 
presumption  (A);  so,  if  the  narrow  slips  lie  contiguous  to 
or  communicate  with  open  commons,  the  presumption  in 
favour  of  the  landowner  fails  or  is  much  narrowed  (t);  so, 
where  such  strip  had  been  commonly  reputed  waste  (A). 

As  to  the  property  in  trees  growing  in  the  highway  the 
old  text  writers  appear  to  be  not  agreed,  some  contending 
that  they  belong  to  the  lord  of  the  manor^  and  others,  to 
the  freeholder  (/)-  In  Brownlow,  42,  it  is  laid  down,  that  to 
the  owner  of  the  soil  on  both  sides  of  the  way  of  common 
right  belong  the  trees  that  grow  in  the  lane,  whether  he  be 
lord  or  freeholder,  although  it  seems  that  the  question  will 
turn  very  frequently  on  the  usage  of  taking  the  profits  of 
the  trees  (m). 

By  the  7  &  8  G.  4,  c.  24,  s.  18,  mmerals  under  the  load 
are  made  by  virtue  of  the  act  to  belong  to  the  original  pro- 
prietor of  the  land,  who  shall  have  the  liberty  of  working 
the  same  in  such  manner  as  is  usual  for  canying  on  works 
of  that  kind;  and  by  the  4  G.  4,  c.  95,  s.  7o,  the  right  of 
pasturage  is  reserved  to  those  who  are  entitled  to  the 
same  (n) ;  and  by  the  General  Inclosure  Act  it  is  provided 
that  the  grass  and  herbage  growing  on  the  roads  that  are 
set  out  shall  for  ever  belong  to  the  proprietor  of  the  lands 
adjoining  on  both  sides  the  way* 

It  is  settled,  that,  of  common  right,  the  parish,  where  the 
highway  is,  ought  to  repair  (o).  And  no  agre^nent  what- 
ever with  any  person  can  relieve  the  parish  from  this  com- 
mon-law liability  (p) ;  and  if  there  be  any  one  who  is  bound 
to  repair,  but  becomes  insolvent,  the  justices  may  cause  the 


(ff)  Steel   T.    PHeket,    2  Stark.  (0  Kitch.  68 ;  Br.  Abr.,  Leete, 

463.  pi.  3. 

(A)  Anon., Lofft, 358; Doew.  Kemp,  (m)  Pelkam ▼.  Wiait,  1  RoU.  Abr. 

7   Bing.  332 ;   S.  C,  5   M.  &  S.  392. 

173.  (fi)  SeeDig.P.iii.tit.HiORWATS. 

(0  Grooe  ▼.  Weei,  7  Taunt.  39.  (o)  1  Vcntr.  90;  1  Ld.  RAym.  725; 

Holt,  463.  2  Mod.  409. 

{k)  Headiam  ▼.  Hediey,  Holt,  4C3.  (p)  1  Ventr.  90. 
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defidencj  to  be  levied  on  the  rest  of  the  inhabitants  (7) ;  so,     oobpokbal 
where  certain  inhabitants  of  a  township  were  exempted  from        mbnts.  ' 


the  repair  of  the  new  roads,  the  burthen  was  thrown  upon 
the  test  of  the  parish  (r) ;  but  certain  districts  or  individuals 
maj  be  bound  to  repair,  as  a  vill(«)or  a  hundred  (t).  So,  a 
hamlet  may  be  charged  by  immemorial  prescription  (x);  or 
a  township  may  be  chargeable  by  prescription  for  the  main- 
tenance of  all  ways  within  their  boundary  (y) ;  and  mere 
usage  without  the  averment  of  any  consideration  will  suf- 
fice to  bind  such  districts  (z)  ;  but  it  seems  doubtful  whe- 
ther one  parish  may  be  bound  to  repair  a  way  within  an- 
other parish  (a). 

Bridges,  though  deemed  to  be  highways,  must  be  repaired  Bridges, 
by  the  county  {b) ;  and  by  the  22  H.  8,  c  5,  s.  9,  the  county 
is  boimd  to  repur  the  highway  at  the  ends  of  bridges  to  the 
extent  of  three  hundred  yards' distance  from  the  end,  which 
seems  to  have  been  the  common  law  (c),  see  further  as  to 
bridges,  Dig.  P.  u.  tit.  Bbiboes. 

Individuals  may  be  bound  to  repair  from  different  causes,  indmdiials 
as  by  prescription,  tenure  or  inclosure.    A  party  cannot  be  ^JJ!^  ^  "*" 
held  liable  by  prescription,  unless  it  be  in  respect  of  some  By  prescrip- 
consideration  as  the  taking  of  toll  or  other  profit,  for  the  act  ^^* 
of  the  ancestor  cannot  charge  the  heir  without  profit  (d); 
but  a  corporation  may  be  bound  by  prescription  without 
consideration  {e) ;  but  the  occupier  is  bound  to  cleanse  the 
dikes  and  ditches  adjoining  to  his  land  without  prescrip- 

{q)  1  Ld.  Raym.  725.  (a)  Anon,,  12  Mod.  409  ;  R.  ▼. 

(r)  R.  ▼.   Sheffield  {Ini^abt.),  2  Si,  Oilei,  Cambridge  (Inhab9,),bM. 

T.  R.  106.  &  S.  260. 

(f)  27  Aw.  pi.  44,  (21).  (»)  13  Co.  33. 

(0  R,  ▼.  Varitm  {Inkabe.\  I  Sid.  (c)  Br.  Abr.,  Peksbntmbnt,  pi. 

140.  23;  2  Inst.  705.     See  aUo  H.  ▼. 

(x)  Stj.  163.  rorkehire  (W.  Rid.),  7  East,  588; 

(y)  R.  ▼.  Beele$fi€ld  {Inhabe,),  1  S.C,  5  Taunt.  284;  S.  C.  in  error, 

B.  &  A.  348;  H.  ▼.  Machynlleth,  2  Dow,l. 

2  B.  &  C.  166.  (</)  13  Co.  33;  Sty.  400.    See  also 

[z)  R,  T.  Hatfield  {Inhabe,),  4  B.  R.  ▼.  SHnner,  5  Esp.  219. 

&  A.  75.  («)  13  Co.  33. 
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REPAIR  OF   HIGHWAYS. 


CO&POABAL 

HB&BDITA- 

1CSNT8. 


By  tenure. 


By  indonire. 


'  tion  {g)y  and  this  part  of  the  common  law  is  donfirmed  by 
the  statute  (A). 

A  private  person  may  likewise  be  bound  by  reason  of  bis 
tenure  (t^  and  so  his  alienee  (A) ;  and  if  the  lands  come  into 
the  hands  of  the  Crown,  yet  the  obligation  or  duty  con- 
tinues (/),  but  the  occupier  and  not  the  owner  is  liable  (m) ; 
and  if  the  owner  allow  his  land  to  lie  fresh,  he  will  not  be 
excused  from  repair  (t). 

A  party  may  likewise  be  bound  to  repair  by  reason  of  an 
inclosure  of  the  land  on  either  side  of  the  highway,  for  by 
this  means  he  deprives  the  public  of  their  common-law  right 
to  go  upon  the  adjacent  land  in  case  the  road  be  founderous 
and  out  of  repair  (n).  If  a  person  inclose  land  oif  one  side, 
the  other  side  being  anciently  inclosed,  he  shall  be  compelled 
to  repair  all  the  way,  but  if  there  be  no  ancient  inclosure 
he  will  be  obliged  to  repair  only  half  the  way  (o).  If  the 
party  neglect  to  repair,  the  passengers  may  make  gaps  in  the 
inclosure,  and  go  upon  the  land  to  avoid  the  bad  road  [p ), 
and  the  Court  in  one  case  ordered  an  inclosure  to  be  pros- 
trated until  the  road  was  repaired  (;);  and  the  like  law 
prevails  in  case  a  party  encroaches  on  the  highway,  for  he 
is  bound  to  repair  it  until  the  encroachment  is  removed  (r) ; 
but  the  bare  removal  wiU  not  discharge  one  who  is  bound 
to  repair  by  reason  of  tenure,  because  in  that  case  he  is 
always  bound  (r).  But  the  obligation  to  repair  by  rea* 
son  of  inclosure  or  encroachment  extends  only  to  inclosures 
made  by  the  party,  not  to  those  made  by  act  of  the  law,  as 


{g)  8  H.  7,  5 ;  Bro.,  Nuisancb, 
pi.  28. 
(A)  See  Dig.  P.  in.,  tit.  High- 

WATS. 

(t)  Bdm.  389. 

{k)  R.  T.  Buekeridge,  4  Mod.  48. 

(0  R.  ▼.  Buecleugh  (DuekeMt),  1 
8dk.358;  S.  C.»  6  Mod.  150. 

(m)  Palm.  389 ;  2  RoU.  Rep.  412 ; 
Hotkiiu'i  easef  Godb.  400;  R.  v. 


rVatti,  1  Salk.  357 ;  JW«r'#  case, 
4  Yin.  Abr.  504. 

(n)  Duneombe**  ea$e,  Cro.  Car. 
366 ;  Henn'9  ea$e,  W.  Jo.  296. 

(o)  Anon.,  1  Sid.  464. 

(p)  Henn'9  ea»e,  tup, 

(q)  R.  ▼.  Hiliar$den,  1  Keb.  894. 
See  alto  R.  t.  Hatfield  (inkaii.), 
4  B.  &  A.  75. 

(r)  R,  Y.  Siouffhton,  2  Sannd.  160. 
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under  an  indoeare  act(«).    As  to  the  makings  repairing,  corporsal 

and  managing  of  highways  and  turnpike  roads,  see  Dig.  P.  ** "b nts.^" 
ra.  tit.  Highway. 


n.  $rfbate  SSaags. 

103.  A  private  way  is  said  to  be  such  as  goes  to  a  Wbatuapri- 
church,  or  to  the  common  fields  of  a  town,  or  to  a  private  ^*  *  ^^' 
house,  or  to  a  particular  village  which  terminated  there ;  and 
it  is  so  called  because  it  is  for  the  particular  benefit  of  the 
inhabitants  of  such  place  only,  and  not  for  all  the  queen's 
fiobjects ;  and  the  right,  which  may  be  claimed  by  particular 
penons  to-  use  such  way,  is  an  incorporeal  hereditament 
known  by  the  name  oi  Sk  Right  of  Way^  as  to  which  see  fur- 
ther, po^y  §  360  et  seq.  But  whether  a  way  be  a  private  way 
or  a  highway  depends  much  upon  reputation  {t), 

A  private  way  may  become  public  either  by  act  of  Par-  Private  way 
fiamenl^  as  by  inclosure  acts,  or  by  its  presumed  dedication  ]^^^^^  ^^  ' 
to  public  use.     As  to  what  constitutes  a  dedication  has 
been  a  matter  of  some  question.     At  first  it  seems  to  have  Dedication  of 
depended  upon  the  length  of  time  that  the  road  had  been  left  Z^l^^  ^* 


without  any  bar  or  other  obstruction  (u),  but  the  intention 
bas  ance  been  considered  as  the  rule  (x) ;  but  the  tenant 
cannot  bind  the  inheritance  in  cases  of  this  kind  (t/) ;  so,  if  the 
dedication  be  not  made  openly,  and  with  a  deliberate  pur- 
pose, it  will  not  be  admitted  (z);  so,  where  it  was  proved 
that  a  bar  had  been  put  up,  the  right  of  way  was  nega- 
ti?ed  (a) ;  so,  where  the  owner  was  compellable  to  make  an 
oocnpation  road  for  particular  persons,  this  was  held  to  re- 
bat  the  presumption  of  a  dedication  (b) ;  but  where  a  place 
was  altogether  left  without  bar,  or  chain,  or  any  other  mark 

(t)  R.  ▼.  Pieeinow  ilnkabM.),   1  B.  &  A.  457. 

Burr.  461.  (y)  Wood  ▼.  Veai,  5  B.  &  A.  457. 

(/}  1  Vent.  189.   See  also  JSiniAoMe  (z)  Roberti  v.  Karr,   1  Campb. 

T.  Ckriaimm,  1  T.  R.  578.  262,  n. 

(a)  RMpby  Charity  t.  MerrYwea-  (a)Lethlnidgey. Winter M-^^^*^' 

iktr,  11  Eitft,  376.  \b)  R.  ▼.  St.  Benedict  (Inhab:),  4 

(x)  Woodyer  y.  //a<f ilcn,  5  Tannt.  B.  &  A.  447. 
12$,  ftoogniMd  in  Wood  t.  Fm/,  5 
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of  private  property^  this  was  declared  to  be  a  public  road  (c). 
As  to  whether  there  can  or  cannot  be  a  partial  dedication  of 
a  way,  see  2  M.  &  S.  263,  1  Campb.  263,  n.,  7  B.  & 
C.  260 ;  but  if  a  general  grant  be  once  made,  the  grantor 
cannot  resume  his  rights  to  the  hinderance  of  the  public,  and 
a  highway  cannot  be  changed  or  diverted  without  the  queen's 
licence  or  the  authority  of  Parliament  {d). 


SECTION  XL 

WATER. 
(  104.  Under  what  name  Water  paaeei. 


I.  Jbcs. 


h  105.  lUghte   connected   with    the 

Sea, 
lAmiti  qf  the  Admiralty  or 

Common  Law  Jurisdiction, 
Property  in  the  Soil  qf  the 

Sea. 


§  105.  Ground  Derelict. 
Alluvion, 
Affuhion. 

FiMng  in  the  Sea. 
Wreck,  Sfc. 
Eight  of  bathing  in  the  Sea, 


11.  ICtbeni. 

106.  Definition.  \      106.  Public  or  Private. 

1.  Public  Rivers. 


107.  What  a  naoigalle  River. 
Bighta  in  Rivera. 
Property    in    the   Beds   of 

Rivera. 
Banka  the  Property  of  the 

Owner. 


107.  No    Common-law   Right    to 
Jhwing-patha. 
Righta  qf  the  Crown. 
Derelict  Landa,  9(e.  m  Rivera, 
Eyota  in  Rivera. 


2.  Private  Rivers. 


108.  Jncidenta  to  private  Rivera, 
Fiaheriea  of  different  Kinda, 
Common  Fishery. 
Free  Fishery. 
Several  Fishery. 
User  of  a  Fishery, 
Rateability  of  a  Fishery. 


108.  Tithe  of  Fish. 

109.  Tolls t  when    demandable  or 

otherwise. 
T\)ll'thorough. 
Thlls  in  respect  of  ancient 

Water-nUlU. 


III.  Canal0»  ]9ori».  Ut, 

110.  Property  in  the  Soil.  \      110.  Shares  in  River  and  Canal  Cos, 

1 10.  Damage  to  Locks,  ^c. 

{c)  R.  V.  Lloyd,  1  Campb.  260. 
(d)  R.  V.  Warde,  Cro.  Car.  266:  S.  C,  I  Andera.  344. 
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§  112.  Decoys,  how  protected. 
Mills. 

Destroying   Dams  of  Mill- 
Ponds. 

CORPOREAL 

BBRBDITA- 

MENTS. 

Property  in  the  FUh, 
Stealing  FUh. 
b^mriee  to  FUA-pondg, 

y.  *etoet». 

m,I>efimtiomo/a8ewer. 
Commisrions  of  Sewers. 
JwrigdietioH  of  the  Commit' 
nomers  of  Setters. 

Sewers. 

113.  Obligation  qf  Individuals  to 

repair  by  reason  of  Tenure. 

Parties   not  to  be  assessed, 

when. 
When    the   whole   Level  is 
bound. 

104.  Water^  in  the  general  sense  of  the  term,  is  com- 
pieheoded  under  land,  and  was  not  demandable  by  the 
name  of  water  in  a  pr(Bcip€y  (before  the  3  &  4  W.  4,  c.  27, 
aboliahiDg  that  writ,  see  Dig.  P.  iii.  tit.  Limitations),  but 
tlie  land  whereupon  the  water  flowed  was  demandable  as 
80  many  acres  terrtB  aqiid  coopertas  (e) ;  so,  if  a  man  be 
seised  of  a  river,  and  by  deed  grants  separalem  piscariam 
in  the  same,  and  makes  livery  of  seisin  secundum  formam 
Partly  the  soil  does  not  pass  [but  on  this  point  see  further, 
poUy  §  108  (e)]  nor  the  water,  for  the  grantor  may  take  water 
there;  and  if  the  river  become  dry,  he  may  take  the  benefit 
of  the  soil  (e) ;  for  the  same  reason,  if  a  man  grant  aquam 
ittim,  the  soil  shall  not  pass,  but  the  piscary  within  only  (e); 
but  stoffHum  (a  pool)  consists  of  land  and  water,  and  there- 
fore by  that  name  land^  as  well  as  water,  will  pass ;  so,  by 
the  name  of  a  gulf  or  deep  pit  land  and  water  will  pass  (e). 

Water,  like  land,  is  distinguishable  into  different  parts,  as 
tbe  sea,  rivers,  docks,  canals,  ponds,  and  sewers,  to  each  of 
which  are  attached  different  rights  and  incidents;  to  these 
Qttj  be  added  a  watercourse  or  the  use  of  running  water, 
which  being  an  incorporeal  hereditament  demands  a  distinct 
consideration  in  its  proper  place. 


Under  what 
name  water 
paasei. 


(«)  1  Inst.  4.  a. 
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PROPERTY  IN   TUE  SOIL   OF   THE  SEA. 


CO&PORKAL 

HBRBDITA* 

MBNT8. 


Rights  con- 
nected with  the 


Limits  of  the 
admiralty  or 
common-law 
jarisdiction. 


Property  in  the 
soil  of  the  sea. 


Ground  dere- 
lict. 


I.  ®6e  Sbea. 

105.  The  sea  is  open  to  all  the  queen's  subjects  for  all 
lawful  purposes,  it  being  called  ^'  the  great  highway  of  the 
world/'  and  therefore  common  to  all(/) ;  but  this  general 
right  may  be  restnuned  by  particular  rights  acquired  either 
by  grant  irom  the  Crown,  or  prescription  which  supposes  a 
grant,  or  by  custom.  The  matters  connected  with  the  sea 
are  the  jurisdiction  to  be  exercised  on  the  ocean  as  a  muni- 
cipal right,  the  property  in  the  soil  of  the  sea  itself,  and 
herein  of  land  derelict,  alluyion,  and  islands  arising  therein, 
the  right  of  fishery,  and  of  taking  wrecked  goods,  and  lastly 
the  right  of  bathing  in  the  sea. 

That  arm  or  branch  of  the  sea  which  lies,  as  Lord  Hale 
observes,  within  ihe  fauces  terrcsj  where  a  man  may  discern 
between  shore  and  shore,  is  within  the  common-law  jurisdic- 
tion, that  is,  within  the  jurisdiction  of  the  sheriff  or  coroner; 
that  part  which  lies  without,  the  midn  sea  or  the  high  sea  (^), 
is  within  tiie  sole  jurisdiction  of  the  Admiralty :  so,  below  the 
low  water  mark  tiie  admiral  has  the  sole  jurisdiction ;  but 
between  the  high  water  mark  and  the  low  water  mark 
the  common  law  and  the  admiral  have  dmsutn  imperum 
interchangeably,  sciL  one  super  iiquam  and  the  otiier  stq^er 
terram  (A).  These  distinctions,  so  far  as  regards  judicial 
proceedings,  are  of  less  importance  now  than  they  were  for- 
merly, in  consequence  of  the  statutory  provisions  respecting 
the  admiral's  jurisdiction;  (see  Dig.  P.  i.  tit.  Admirai^, 
Admiralty)  ;  but  so  far  as  regards  private  rights  there  may 
still  be  questions  arising  out  of  this  distinction,  as,  where 
a  contract  took  place  in  the  Thames  adjoining  St.  Katfaa^ 
rine's,  prohibition  was  granted  (t). 

It  is  agreed,  that,  as  the  queen  has  the  sovereign  domin- 
ion over  the  sea,  she  has  the  right  of  property  in  the  soil ; 
hence  it  follows  that  what  was  the  queen's  when  covered 


(/)  Per  Best,  C.  J..  Blundeil  ▼. 
Catterall,  5  B.  &  A.  274. 
is)  Hale  de  Jure  Maris,  10. 


(A)  SirH,  Conttable*s  cage^  5  Co. 
107. 
(t)  Uigh  ▼.  Bwrley,  Ow.  122. 
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with  water  beoomes  hers  also  when  the  waters  have  left     corporbal 
it(i);  therefore  in  one  case  where  a  quantity  of  ground       mbnts. 


was  left  by  the  sea,  and  the  question  was  whether  it  be- 
longed to  the  King  by  his  prerogative,  or  whether  he 
whose  grounds  were  adjoining  should  have  it,  it  was  ad- 
jodged  that  if  the  sea  gradually  decreases,  the  ground  shall 
not  belong  to  the  King;  sed  sectu,  where  a  great  quantity 
which  was  drowned  before  is  left  (/).  So,  if  the  sea-marks 
were  gone,  so  that  it  could  not  be  known  if  ever  there  was 
land  there,  the  land  gained  from  the  sea  was  held  to  belong  to 
the  King;  but  if  the  sea  covered  the  land  at  the  flux  of  the 
aea,  and  retreated  at  the  reflux,  so  that  the  sea-marks  were 
known,  sudi  land  should  belong  to  the  owner  (m).  So,  lords 
of  manors  may  claim  lands  derelict  by  grant  or  prescript 
ti(m  (a)  ;  but  they  cannot  prescribe  to  have  lands  beyond 
the  low  water  mark  becaase  a  subject  can  have  no  use  of 
socfa,  yet  lands  between  the  high  and  low  water  mark  may 
be  prescribed  to  belong  to  a  manor,  because  such  lands  are 
dry  every  twelve  hours  in  every  day  (o) ;  so,  grants  may  be 
made  of  land  to  be  recovered,  but  in  this  it  is  to  be  under- 
stood that  the  land  must  be  reduced  into  possession  within 
a  reasonable  time  (p  ). 

Alluvion,  by  which  is  imderstood  the  secret  accession  of  Allunon. 
krI  to  other  soil,  produced  by  the  sea  casting  up  sand  and 
earth  so  as  to  make  fresh  soil,  belongs  not  to  the  queen, 
hot  to  the  owner  of  the  ground  to  which  it  attaches  itself, 
oa  the  same  prindple  as  lands  gradually  derelict  belong  to 
the  subject  (q) ;  and  it  is  said  by  a  writer  of  authority  that 
a  grant  of  a  manor  or  land  contiguous  to  the  sea,  tmd  cum 

{k)  Cdlis  on  Sewen,  47.  See  alio  Anstr.  603. 

Bale  de  Jure  Marie,  e.  4 ;  DaTis,  (q)  Hale  de  Jnre  Maris,  p.  29. 

M;  CbaffeMe't  eofe,  5  Co.  108  a.  See  also  R,  r,  Yarborough  (Lord),  3 

(/)  AbM  of  Ranuey's  ease,  3  B.  &  C.  91 ;  S.  C,  4  D.  &  R.  790; 

By.  326.  S.  C,  affirmed  in  the  House  of  Lords, 

(a)  Oorporatwn  ofRumney*t  eme,  5  Bing.  163  ;  S.  C,  2  Bligh,  N.  8., 

3Dy.326,  pi.  2,  m  mmy. ;  see  also  147;   S.   C,  1   Dow,  N.  S.,  176; 

1  Kcb.  301 ;  2  Vent.  208.  S.  P.,  Seratton  r.  Brown,  4  B.  &  C. 

(a)  26  Yin.  Abr.  574,  pi.  3.  484,  where  the  distinction  between 

(•}  Callis,  p.  49.  derelict  land  and  aUaTion  is  fully  re- 

(f )  Aiiy.  Otn.    T.  Richards,   2  cognised. 


no 


RIGHT  OF   FI8HINO,   BATHING,   ETC.   IN   THE  BEA. 


CORPOBBAL 
HEREDITA- 
MENTS. 

Avulsion. 


Fishing  in  the 


Wreck,  &c. 


Rightofbathing 
in  the  sea. 


maritimis  incrementisy  will  pass  the  right  to  allavion,  though 
not  to  lands  derelict  (r). 

There  is  also  a  distinction  taken  between  alluTion  which 
is  an  imperceptible  increase,  and  avulsion  which  is  an  aooee- 
sion  of  land  by  its  breaking  off  from  other  land ;  in  this 
latter  case  if  the  direption  be  sudden,  and  it  be  unknown 
from  what  land  it  is  severed,  it  will  belong  to  the  Crown ; 
but  if  the  owner  of  the  land  from  which  it  is  torn  off  be 
known,  it  shall  belong  to  him  («).  So,  in  respect  to  islands 
rising  in  the  sea,  they  hAong  primA  facie  to  the  queen  as 
universal  occupant  (t) ;  but  if  that  part  of  the  sea  where 
the  island  rises  happens  to  belong  to  a  subject,  that  forms 
an  exception  to  the  rule  of  law,  and  may  be  claimed  by  the 
owner  upon  the  general  principle  that  a  man  shall  be  en- 
abled to  repossess  himself  of  his  land  in  all  cases  where  he 
can  establish  his  claim  (x). 

A  right  of  fishing  in  the  sea  is  properly  a  public  right, 
the  exercise  of  which  is  regulated  by  statutory  provisions 
for  the  benefit  of  the  public ;  (see  Dig.  P.  i.  tit  Fish, 
Fisheries)  ;  but  in  this  as  in  other  cases  of  public  rights 
there  may  be  a  claim  to  a  private  right  grounded  on  an  im- 
memorial grant  or  prescription  as  to  common  of  fishery  (y). 

The  right  of  taking  goods  wrecked,  royal  fish,  and  swans 
may  all  be  vested  in  subjects  as  royal  franchises,  for  which 
see  further,  posty  under  that  title. 

The  right  of  bathing  in  the  sea  has,  after  much  discussion 
and  deliberation,  been  determined  (though  not  unanimously) 
not  to  be  a  common  law  right  {z) ;  and  in  all  cases,  if  public 
decency  is  violated,  it  is  an  indictable  offence. 


(r)  Hale  de  Jure  Maris,  17,  18. 

(#)  Fleta,  1.  3,  c.  2,  8.  6.  See 
■lsoBract.,1.  2,  c.  2,  8.  2. 

(0  Callis,  44. 

(ii)  Fleta,  1.  3,  c.  2,  88.  6,  9 ; 
Britt.  86  b;  Callis  on  Sewers,  44,  45. 


(d?)  See/»Mf,  §  107;  Biundeii  ▼. 
Catterail,  5  B.  &  A.  274. 

(y)  Biundeii  y.  Cattendi,  5  B.&A. 
268. 

(r)  R,  ▼.  Cnmden,  2  Campb.  89. 


BITERS.  Ill 


IL  mibtxs. 


coaro&BAL 

UBRBDITA- 

MBNIV. 


106.  A  lirer  is  defined  to  be  a' running  stream,  pent  in  Definition, 
on  either  side  with  walls  and  banks,  and  it  bears  that  name 
as  well  where  the  waters  flow  and  reflow,  as  where  they 
have  their  current  one  way. 

Rivers  are  either  public  or  private.     A  public  river,  Pnblicor 
otherwise  called  a  navigable  rwer^  is  where  there  is  a  com-  ^"^* 
men  navigation  exercised.     A  private  river  is  where  there 
is  no  public  right  of  passage. 

1.  Public  Bivers. 
An  ancient  river,  which  has  been  navigable  from  time  What  a  naviga. 
immemorial,  or  which  has  been  declared  to  be  so  by  act  of 
Parliament,  is  unquestionably  a  pubUc  navigable  river  (i); 
and  primd  facie  a  river  which  flows  and  reflows,  and  is  an 
arm  of  the  sea,  is  common  to  all  {b) ;  but  in  Lynn  {Mayor 
ire)  V.  Tumeric)  this  was  not  admitted,  and  the  public 
right  to  navigate  the  stream  was  denied  {d) ;  however,  in  MUes 
V.  Ra9e(e),  the  decision  was  in  favour  of  the  public  right; 
but  whether  a  river  be  navigable  or  not  is  a  question  of  fact 
forajury  (/). 


107.  The  rights  in  public  rivers  are  much  the  same  as  Rights  in 
those  enjoyed  in  the  sea.      As  a  rule,  the  soil  of  ancient  "^*"* 
navigable  rivers,  where  there  is  a  flux  and  reflux  of  the  sea,  beds  of  riven, 
belongs  to  the  Crown  {g);  but  the  banks  of  such  rivers,  to-  Banks  the  pro* 
gether  with  the  trees,  &c.,  belong  to  the  owners  of  the  S^^?^**"" 
adjacent  grounds,  although  they  cannot  justify  digging  or 
casting  them  down  (A),  and  it  is  the  same  with  the  sea- 
hanks  (i).     The  soil  of  other  streams  belongs  to  the  subject, 
that  is,  to  the  owners  of  the  adjacent  grounds,  to  each  re- 

(0  22  Ass.  pi.  93;  cited  hy  Holt,  (/)  Vooffhi  y.  Winch,  2  B.  &  A. 

C.  J.,  1  Mod.  105.  662. 

(c)  Cowp.  86;  S.C.,«mi^.,Lofift,  (g)  R,  t.   Triniiy  Houte,  1  Sid. 

3^6.  86;  S.  C,  1  Keb.  300. 

(<2)  lb. ;  see  also  4  B.  &  C.  602.  (A)  Catlis,  73. 

(e)5Taimt.705sS.C.,lManh.313.  (<)  Id.  74. 
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CORPORKAL 

HSRKDXTA- 

MKNT8. 


No  common- 
law  right  to 
towing-patha. 


RiglitBofiba 
Crown. 


spcctively,  as  far  as  the  middle  of  the  stream ;  public  rivers, 
therefore,  so  far  as  concerns  the  flowing  andreflowingof  the 
tide,  and  as  they  participate  of  the  nature  of  the  sea,  are 
denominated  royal  streafais,  and  so  far  as  they  are  navigable 
by  all  her  Majesty's  subjects,  they  are  properly  considered 
as  highways,  with  this  difference,  however,  that  if  a  way  be 
founderous  and  out  of  repair,  the  public  have  a  right  to  go 
on  the  adjoining  land,  but  if  a  river  should  happen  to  be 
choaked  up  with  mud,  this  would  not  give  the  public  a  right 
to  cut  another  passage  through  the  adjoining  lands  (A).  On 
this  principle  it  has  been  decided,  in  more  than  one  case, 
that  there  is  no  common-law  right  to  towing-paths  on  the 
banks  of  navigable  rivers,  and  that  the  right  can  be  claimed 
only  by  custom  (/),  although  in  R,  v.  Clawarth  {Inhabs.)  (m)  it 
is  said  that  if  one  have  land  adjoining  on  a  navigable  river, 
every  one  that  uses  that  river  has,  if  occasion  be,  a  right  to 
a  way  by  the  brink  of  the  water  over  that  land,  or  farther 
in  if  necessary. 

On  the  same  principle,  no  port,  wharf,  or  quay  can  be 
erected  without  the  licence  or  charter  of  the  Queen,  nor  is 
there  any  general  right  to  unload  merchandize  on  the  shore 
of  the  sea  or  the  banks  of  the  rivers ;  so,  not  to  stake  nets, 
nor  to  take  away  sand  or  stone  (fi).  But  these  rights  maybe- 
long  to  the  subject  by  grant  or  prescription,  and  the  right  of 
the  Corporation  of  London  to  drive  piles  into  the  bed  of  the 
river  Thames  was  vindicated  on  this  ground  (o) ;  so,  on  the 
same  ground  the  Trinity  House  may  take  gravel  and  sand(;7). 

So,  the  queen  possesses  certain  rights  in  rivers  as  that  no  one 
should  set  up  a  ferry  without  prescription  or  a  charter,  unless 
it  be  for  the  use  of  his  own  family ;  also  a  right  to  bar  fish- 
ing or  fowling  for  a  certain  time  {q) ;  and  also  a  jurisdiction 
to  remove  nuisances  by  a  commission  of  sewers  (r). 


(k)  Bail  V.  Herbert,  3  T.  R.  263. 

(/)  Id.  259,  citing  Zangere  ▼. 
Whiekard  and  Vernon  v.  Prior.  See 
also  Pieree  v.  Faueonberg  (Ld,),  1 
Burr.  292. 

(m)  6  Mod.  163. 


(fi)  Blundeii  ▼.  Catterall,  eup. 
(o)  72.  T.  Smith,  1  Dougl.  441. 
(jf)  R.  ▼.  Trinity  Houee,  eup. 
(q)  Hale  de  Jar.  Mar.  6. 
(r)  Callis,  jMtftm. 
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Hie  law  respectang  lands  derehct  by  the  recess  of  the  sea     oovouai. 
dffhGR  also  to  navigable  nvers;  if  a  stream  aepnve  a  man       untrt. 
of  his  groond  by  molring  a  channel,  and  it  afterwards  return  Derdict  lands, 
to  its  ancient  course,  the  original  ownership  will  not  be  lost  if 
it  can  be  ascertained  («) ;  and  the  same  in  regard  to  alluvion; 
but  it  is  said  that  if  the  field  of  a  man  becomes  detadied  by 
the  force  of  the  stream,  and  attaches  itself  to  the  soil  of 
aDOtber,  and  remains  so  a  sufficient  time  for  trees  to  grow 
thereon,  the  trees  shall  be  the  property  of  the  latter,  on  the 
principle  that  trees  belong  to  the  person  in  whose  land  they 
are  first  planted  (t);  yet  it  seems  that  by  custom  a  river 
may  form  the  boundary  of  lands,  whatever  course  it  may 
take,  as  in  the  Case  of  the  Severn  behw  Gloucester  (x). 

As  to  eyots  or  small  islands  in  rivers  the  rule  of  law  Syoti  in  riTen. 
seems  to  be,  that  if  it  rise  in  the  middleof  a  river,  it  belongs 
to  the  owners  of  the  land  on  either  side,  according  to  its 
breadth  near  the  banks  (y),  and  therefore  if  it  lies  nearer  to 
one  bank  than  the  other,  so  much  more  will  belong  to  the 
owner  near  to  whose  bank  it  lies  than  to  the  other  (z). 

By  the  Malicious  Injuries  Act  unlawfully  destroying 
any  sand-bank  or  sea-wall,  or  the  bank  or  wall  of  any  river, 
canal,  or  marsh,  whereby  any  land  should  be  overflowed,  is 
declared  a  felony  punishable  with  transportation  for  life  or 
aeven  years. 

As  to  fisheries  and  tolls,  in  respect  of  water,  see  infra^ 
\  108;  andasto  obstructions  to  rivers,  see  pM^  Injuries  to 
TmNos 


2.  Private  Rivers. 

108.  Private  rivers  are  not  navigable,  and  the  soil  most 
commonly  belongs  to  an  individual  or  to  the  owner  of  the 
adjacent  land,  on  either  side  (a).  To  such  rivers  belong  in 
a  particular  manner  the  private  right  of  water  known  by 

(«)  Reti,  lib.  3,  c.  2,  f.  10.  (y)  Fletft,  lib.  3,  c.  2,  f .  6. 

(0  Hoider  r,   Coattt^  lee  mtt^  (jr)  Fleta,  lib.  3,  c.2,  t.6;  Bract., 

§96.  lib.2»c.8. 

(')  Hale  de  Jure  Mvk,  6.  (a)  See  mUe,  1 106. 
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coapoaEAi.     the  name  of  m  wateroourae.  and  aome  other  eaaementa  oon- 

BKREOITA* 

MBNTa.       nected  with  water,  of  which  see  further,  pott,  §  396. 

incidenu  to  Amoi^  the  inddeuts  to  private  rivera  in  oomman  with 

navigable  riveray  are  fiaherieay  tolla,  and  rateabtlity,  &e. 
Fuheries  of  A  fiaherv  ia  either  a  liberty  or  riffhtof  fiahiaip  ariftng  by 

different  kind..  ^^^  .  ./.  *  ^^'.jiTIrci 

reaaon  of  the  propnetaiy  of  the  aoil,  aa  a  mana  n^it  to  fiah 
in  hia  own  water,  which  ia  incident  to  hia  enjoTment  of  the 
land  cov«!ed  with  water  (&),  or  it  ia  a  liberty  without  the 
aoil  or  aevered  from  the  land,  of  which  there  are  different 
kinds,  aa — I.  Common  fiahery,  a  right  of  fiehingcoimnonto 
all,  aa  a  fiahery  in  the  aea;  2.  Free  fiabeiy,  or  an  ezduffire 
right  to  fidi  in  any  public  water,  aa  in  an  arm  of  the  sea; 

3.  Several  fiahery,  a  right  to  fiah  in  a  private  water,  dther 
exduaively  or  in  conjunction  with  the  owner  of  the  aoil ; 

4.  Common  of  piacary,  or  a  liberty  for  one  or  more  to  fid 
in  the  water  of  another. 

Although  these  distinctions  are  recognised  in  the  books, 
yet  the  terma  **  common,''  "  free,"  and  "  several  *•  aeem  to 
be  applied  indiacriminately  to  fiaheriea  dthar  in  public  or 
private  watera  (c). 

Common  A  common  fiahery,  as  above  defined,  is  tiiat  whidi  pro- 

'  ^'^'  perly  belongs  to  the  aea  and  navigaUe  rivers,  it  being  a 

aettied  rule  of  law,  that  tiie  sea  and  all  navigable  rivers  are 
open  to  all  her  Majeaty'a  aubjecta  for  the  purpose  of  fish- 
ing (d);  and  there  can  be  no  prescription  for  a  right  to  fiah 
in  the  sea  as  annexed  to  certain  tenementa(«);  buttheremay 
be  a  right  either  by  grants  from  the  Crown,  or  by  statutory 
proviaions,  for  which  see  Dig.  P.  l  tit  Fish,  Fibherxes. 

Free  fishery.  A  free  fishery,  according  to  the  above  definition  (^),  ia 

like  a  free  warren  a  royal  franchise  (A). 

^Several  fibherj.       But  as  to  what  is  to  be  understood  by  a  several  fisheiy 

(b)  Hale  de  Jar.  Mar.  18  e#  Hq.  139 ;  1  Freem.  414;  Asf*/  FMirfm 

(e)  Bract.»  lib.  4,  c.  45,  s.  4 ;  4  H.  ike  River  Bonn,  Dav.  149 ;  Carter  f. 

6,   11,  pi.  7 ;  F.  N.  B.  889;  Fits.  Mureot,  4  Burr.  2162. 

Abr.  Am.  422;  Cro.  Car.  554 ;  1  Vent.         (e)  Ward  t.  OreieweU,Wmu,  265. 

122 ;  Garth.  285.  See  also  8  S.  4, 10,  dted  Kttdi.  45. 
(</)  LordFitiwalier*aeu9e,l}AoA,         (^)  See  2  Comm.  39. 

106 ;  S.  C,  3  Keb.  242;  S.  C,  2  Utr.         (A)  See  poet,  $  C29. 
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the  books  axe  by  no  means  agreed,  and  it  is  said  to  be  a  point  eoRPoasAL 
not  yet  quite  settled  (t).  Lord  Coke  says,  '*  A  man  may  pre-  ments.  ' 
leribe  to  have  separalan  piscariam  in  such  a  water,  and  the 
'  of  tbe  soil  shall  not  fish  there,  but  if  he  clium  to  have 
I  piMcarim  or  Uberam  piscarianif  the  owner  of  the 
khI  shall  fish  there"  (k).  On  the  other  hand,  in  Kemp  y. 
SmM  (Q,  it  is  said  that  he  who  has  a  several  fishery  is  owner 
of  the  soil,  and  therefore  it  is  a  good  plea  in  an  action 
hioi^ht  by  him,  that  it  is  hberam  piscariam.  In  Seymour 
T.  LtL  Ccurtenay  (m\  it  was  ruled  that  a  grant  of  fishery, 
wilh  llie  exception  of  oysters,  and  a  reservation  of  a  right 
to  take  fish  for  the  grantor's  own  table  constituted  a  several 
fishery;  and  in  this  case  the  Court  declined  giving  any 
opnioQ  on  the  point,  whether  owaerehip  of  the  soil  be  essen- 
tial to  a  several  fishery  or  otherwise;  and  it  was  added, ''that 
a  partial  independent  right,  or  a  limited  liberty,  not  dero- 
gating from  the  right  of  another,  is  not  inconsistent  with  a 
sevend  fishery;  and  therefore,  although  a  man  has  the  liberty 
(Staking  a  particular  species  offish  or  a  certain  quantity  of 
fiih,  yet  another  havii^  the  liberty  of  taking  fish  at  all  times 
and  for  all  purposes  should  still  be  deemed  to  have  a  several 
fidiery  (m) ;  but  it  has  in  a  subsequent  case  been  held  that 
where  a  man  has  a  several  fishery,  the  presumption  is  that  he 
has  the  soily  and  that  presumption  is  conclusive,  if  not  op- 
posed (a). 

Although,  primd  facie,  every  subject  has  a  right  to  take 
fish  upon  the  sea-shore  between  the  high  and  low  water- 
niaik,  sudi  general  right  may  be  abridged  by  the  existence 
of  an  exclusive  right  in  some  individual  (o),  and  the  Crown 
vmj  grant  a  several  fishery  in  a  navigable  river,  or  in  an 
annof  the  sea(/»),  see  further,  pos/,  §  629.     So  there  may  be  Umt  of  a 

fishery. 

(0  Mhmerdey  ▼.  Orpe,  1  Dougl.  (»)  Parthenehe v.  Moion,  2  Chitt, 

M.  662. 

ik)  1  lut  122.  (o)  Bagott  ▼.  Orr,  2  B.  &  P.  472. 

(0  28alk.637;  8.  C,  4  Mod.186 ;  {p)  Carter  v.  Mureot,   4  Burr. 

Skiwi.  342;  Holt,  S22.  2162;  Ojtford  {Mayor,  ^.)  t.  Ri- 

(«)  5  Burr.  2814.  ehardson,  4  T.  R.  239. 

l2 
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co&po&BAL  either  reflervations  by  the  owner  of  the  eoSI,  or  limited  grants 
MBWTg.  by  mm,  8ucn  as  weirs^&c.,  m  oertam  nver8(y);  andwherea 
person  has  a  right,  mider  ancient  deeds,  to  ha ve  a  weir  aciofls 
a  river  fer  taking  fish,  if  it  appear  that  such  weir  was  here- 
tofore made  of  brushwood,  through  which  the  fish  might 
escape  into  the  upper  part  of  the  liver,  he  cannot  convert  it 
into  a  stone  weir,  whereby  the  possibility  of  escape,  except 
in  times  of  extraordinary  flood,  is  debarred  (r).  So,  it  has 
been  held  that  if  one  have  a  piscary  in  any  water,  he  has  no 
power  to  land  without  the  assent  of  the  owner  of  the  fireehold, 
Ipswich  (Inhabs.)  v.  Browne  (s) ;  and  in  this  case  it  was  had 
down  that  in  every  ferry  the  land  on  both  sides  ought  to  be. 
long  to  the  owners  of  the  ferry,  who  otherwise  oould  not  hnd 
on  the  other  side ;  but  this  latter  point  has  been  since  over- 
ruled (t),  and  it  seems  also,  that  evidence  of  an  enjoyment 
of  a  landing-place  for  the  space  of  twenty  years,  by  one 
having  a  fishery,  is  sufiident  to  presume  a  grant  (x);  and  it 
has  been  said  that  those  who  are  fishers  in  the  sea  may 
justify  going  on  the  adjoining  land,  for  such  fidiery  is  for 
the  conunon wealth  (y);  but  this  is  denied  in  B^dl  v.  jEKst- 
bert{z). 
RateabOity  of  a  A  mere  right  of  fishery,  without  the  ownership  or  occu- 
^    ^'  pation  of  the  soil,  being  an  incorporeal  hereditament,  is  not 

within  the  43  El.  as  the  subject  of  a  rate  (a) ;  but  a  several 
fishery  when  shewn  to  be  identified  with  the  land  is  liable 
to  be  rated  (&> 
Tithe  of  fiih.         Fish,  whether  taken  in  the  sea,  or  in  rivers  public  or  pri- 
vate, or  in  private  waters,  are  not  titheable  except  by  cus- 
tom (e).    As  to  the  preservation  of  fish  in  rivers,  time  of 
taking  and  sale  of  fish,  fish-markets,  importation  or  export- 
er) 1  Mod.  106 ;  R.  v.  SllU,  1  M.  (a)  R,  t.  BUU,  1  M.  &  S.  655. 
&  S.  652.  ib)  Id.  652. 
(r)  Weid  ▼.  Homhy,  7  East,  195.          (e)  Noj,  108 ;  Lom^  t.  DtretU,  1 
(«)  Sav.  11.                                         Ron.  Abr.  636;  Dawet  t.  JBrnddU- 
(0  Peter  t.  Kendai,  6  B.  &  C.      Hon,  Cro.  Car.  339 ;  Anon.,  1  VeDtr. 
703.                                                         5 ;  Scarborough  {Bart)  t.  HwUer, 
(«)  OroyT.Boful,  2B.  &B.  667.      Banb.  43;    S.  C,  2  GwiO.  621; 
(y)  8  E.  4, 18, 19.                             Aueien  ▼.  Nicholai,  2  GwiU.  616. 
(jr)  3  T.  R.  263. 
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ation  of  fiah,  and  radiation  of  fisheries  in  general,  see  Dig.     corpomal 
r.  L  tit.  InsB,  jyjSBKBiEa*  mkmts. 


109.  As  a  role  the  sea  and  navigable  rivers  are  not  sub-  Tolls,  when 
ject  to  toll,  because  by  Magna  Charta  and  other  statutes  ^J^i^e.  *  ^ 
every  one  has  a  right  to  go  and  come  upon  the  sea  with- 
out impediment  {d) ;  and  therefore  no  duty  can  be  imposed, 
in  respect  of  the  user  of  such  waters,  without  the  licence 
of  the  Crown.  So  that,  although  a  man  may  have  trespass 
for  unloading  on  his  grounds,  yet  he  may  not  take  any- 
dung  as  a  certain  common  toll  {e),  unless  a  consideration 
be  dievm,  as  coming  into  a  quay  or  wharf  &c.,  when  a  toll 
may  be  demandable  (^) ;  for  toll-thorough,  whether  on  the 
hmd  or  on  the  water,  is  against  common  right,  and  cannot 
be  supported  without  a  consideration  (A);  but  toU-traverse, 
which  applies  to  private  waters,  may  be  demanded,  be- 
csose  it  in  itself  supposes  a  consideration  (t) ;  therefore  a 
custom  of  demanding  a  toll  for  the  repair  of  a  port  has  been 
held  good,  for  the  making  a  port  is  a  consideration  (A).  So, 
a  toll  for  weighage  has  been  supported,  where  the  party  had 
also  the  liberty  of  bringing  the  goods  into  a  port  (/) ;  and 
the  owner  of  a  port  may  have  a  toll  by  prescription,  with- 
out ailing  any  consideration  (m);  so,  for  the  same  reason, 
a  toll  for  measurage  has  been  supported  (n) ;  so,  for  quay- 
age (o);  so,  for  wharfage  (p). 

The  law  of  toll-thorough,  as  above  laid  down  in  respect  ToU-thorough. 
exports  and  harbours  of  the  sea  (see  supra),  applies  also  to 
navigable  rivers,  where  the  toll  cannot  be  supported  with- 
out shewing  a  consideration,  Haspurt  v.  WiUs  {q),  Notting^ 

{A  1  Mod.  105.  ^.),  2  WiU.  95. 

(«)  Hale  de  Port.  51,  recognised  (m)  WiUtti   t.  JTir^,   2    Lntw. 

nSB.&A.  29S.  1519. 

(r)  "mSLtM,  115.  (n)  Yarmouth   {Mayor,  ^-c.)    v. 

(i)  22  E.  3,  58,  cited  Nottingham  Baion,  3  Bnrr.  1402. 
(Jbyor)  ▼.  Lambert,  Wflles,  114.  (o)  Sarffent  ▼.  Reed,  2  Str.  1228; 

(i)Ib.    Seem/e,  §102.  S.  C,  1  WiU.  91. 

(1)  Vmhemteme  t.  Bbdem,  I  Ld.  (p)  Cotton  v.  Smith,  1  Cowp.  47. 

K^B.384;  S.  C,  1  Salk.  248.  (9)  1  Mod.  47;  S.  C,  1  Yentr. 

(i)  Londom  {Mayor,  9te.)  w.Hvnt,  47 ;  S.  C,  nom.  Heshord  t.  Wills, 

3  Lev.  37;  8.  P.,  Sseter  {Mayor,  I  Sid.  454 ;  S.  C,  2  Keb.  624. 


118  CANALS^  DOCKS  STC. 

co&pouAL  ham  {Mayor f  Sfc.)  v.  Lambert  (r),  wher^  for  wmt  of  ahcwing 
MKWTg.  aconsideration,  the  toll  could  not  be  fliq>p<»Eted:  on  the  olliec 
hand,  in  R.  v.  Boston  {CorporJ)  (s),  the  confiideiation  of  re- 
pairing a  bridge  was  held  sufficient;  and  in  Stemson  v. 
Heath  {t),  which  was  a  case  of  toll-trayerae,  it  was  held  that 
no  consideration  need  be  shewn  (tt). 
Toik  in  respect       The  taking  of  toU  in  respect  of  ancient  water-mills  rests 

of  ancient 

water-mills.       on  custom,  and  if  more  toll  be  taken  than  what  the  custom 
warrants,  the  miller  is  punishable  for  extortion  (x). 

Tolls  are  not  per  se  rateable  to  the  poor,  yet  when  con- 
nected with  land  they  are  so  (y).  See  further  Dig.  P.  m. 
tit.  PooiL  As  to  tolls  imposed  by  Parliament,  the  amount 
and  mode  of  imposition  is  regulated  by  the  Act. 


ni.  (JDanals,  Bocfts  ^c. 

Property  in  the  110.  Canals,  docks  and  other  artificial  waters  erected 
under  the  sanction  of  the  legislature  axe  regulated  in  every 
respect  by  the  provirions  of  the  Act  in  each  particular  case, 
see  Dig.  P.  m.  tit  BAmsoADS  and  Canals;  but  the  power 
thus  given  by  tiie  Act  does  not  necessarily  give  the  under- 
takers any  interest  in  the  soil,  except  of  such  land  as  they 
purchase ;  therefore  the  trustees  of  navigable  rivers  are  held 
not  to  be  rateable  as  the  occupiers  of  land  over  whidi  such 
rivers  pass,  although  they  are  authorized  to  deanae  and  en- 
large the  bed  of  the  stream  and  to  remove  all  obstructions 
to  the  navigation,  tihey  having  no  more  than  an  eas^n^it  in 
the  river,  which  is  an  incorporeal  hereditament,  and  no  in- 
terest in  the  soil  (z) ;  and  the  grant  of  a  navigation  passes 
only  an  easement  (a) ;  so,  where  by  a  reservation  in  a 


soU. 


(r)  Supra.  pigoiUm  Co.,  9  B.  &  C.  95 ;  S.  C,  4 

(«)  W.  Jo.  162.  Man.  &  RjL  84;  S.  P^  B.  t.  T%mat, 

(0  3  Lev.  400.  9  B.  &  C.  114 ;  S.  C,  nom.  JR.  v. 

(«)  See  wupra,  Awm  Co.,  4  Man.  &  Rjl.  23. 

(x)  R.  T.  Bwrdeti,  1  Ld.  Raym.  (a)  Aire  and  Colder  Naoigotimt 

148.    See  ante,  $  93.  Co.,  9  B.  &  C.  820 ;  S.  C,  4  Mao. 

(y)  R.  ▼.  MUton,  3  B.  &  A.  112.  &  Ryl.  728. 
(x)  R.  T.  Meraey  end  Irwell  JVa- 
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Canal  Act  the  ownera  of  the  soil  were  authorized  to  work     cokvoksal 
coal  mines  under  the  cflBsl,  held  that  the  l^islatore  having       mints.  ' 
left  to  the  owners  the  entire  dominion  and  benefit  of  thefar 
property,  the  eompanj  who  had  the  liberty  of  purchasing 
their  rights,  could  not  recover  for  any  dasmages  done  to  the 
canal,  by  working  the  mine  (ft) ;  yet  shares  in  navigable  shuw  in  river 
rivoB,  amals  and  waterworks  have  heretofore  in  different  ^i^|^  ^'°'' 
cases  been  deemed  real  property  (e) ;  but  this  is  mostly 
provided  fer  in  modem  Acts  of  Parliament  by  declaring  all 
such  diares  to  be  personalty,  see  further,  anU,  §  83. 

The  throwing  down,  levelling,  or  otherwise  destroying  Dtmageto 
any  lode,  sluice,  floodgate,  or  other  work,  on  any  navigable  ^^^^^  ^' 
river  or  canal,  is  deckured  by  the  Malicious  Injuries  Act  to 
be  ftlony  punishable  with  transportation  for  Efe.    See  Dig. 
P.  I.  lit  Malicious  Injuries. 


IV.  ^ntrSi  Becoss,  anb  otj^er  ^fbatc  SBatns. 

111.  Private  waters  have  also  certain  rights  attached  to  piih-pondi. 
them,  particularly  as  regards  fish,  wild  fowl  and  mills.  Any 
man  may  erect  a  fishpond,  or  water  wherein  fish  are  kept 
and  maintained,  it  being  a  matter  of  profit  and  increase  of 
rietoals  {d) ;  and  there  needs  no  privilege  as  for  making  a 
free  warren  (e);  but  the  lord  of  a  manor  may  not  make  such 
a  store-place  for  fish,  as  thereby  to  disturb  the  commonable 
lights  of  the  commoner  (/). 

A  man's  storepond  is  his  several  piscary,  and  he  may  Property  la  th? 
daim  the  fish  as  pisces  mos  {g).     So,  fish  in  a  pond  go  to 
the  heir  and  not  to  liie  executor  (A);  and  a  man  may  have 

W  Wfriy  €md  S89mgUm  Cmial         {g)  PoUe^m  t.  Otqite,  1  Ventr. 

Co,  T.  Bradley,  7  East,  368.  122  ;  S.  C,  nom.  AMhford  T.CHMpnh 

(e)  Drybuiier  ▼.  Bartholomew,  2  2  Keb.   757,   recogniiing   CMld  t. 

P.WoM.  127;  Buekeridge  t.  Ingram,  Oreenhill,  Cro.  C«r.  554 ;  S.  C,  W. 

2  Vee.  S62.  Jo.  440. 

(<0  2  Inst.  199.  (A)  Oref€*9  ease,  Ow.  20.  See  alio 

(e)  Amon.,  6  Mod.  183.  21  H.  7,  26. 

(/)  Beeoe  t.  Dipby,  Cro.  Car.  495. 
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DEC0T8  AND  MILL-PONDS. 


COaPOKBAL 
HSmSOITA- 

mim. 


StMliogfifh. 


Injuries  to 
fiih-pondt. 


aa  action  of  account  for  fish  in  a  pond  (t) ;  80y  the  renlang 
of  a  fiahing  inapond  has  been  held  to  give  a  settlement  (i); 
for  fish  in  a  fishery  may  be  said  to  augment  the  inheritanoey 
so  as  to  increase  the  estimated  value  of  the  tenement  m 
questions  of  settlement  (A). 

By  the  Larceny  Act  unlawfully  taking  fish  in  any  wateri 
running  through  grounds  which  belong  to  a  dwelling-house,  is 
declared  a  misdemeanour;  taking  fish  in  other  waters  is  made 
punishable  with  a  fine  of  £5,  and  the  tackle  of  persons  un- 
lawfully angling  may  be  seized.  See  Dig.  P*  l  tit  Larcbnt. 
Stealing  oysters  from  an  oyster-bed  is  by  the  same  act 
declared  a  larceny;  and  dredging  for  oysters  in  an  oyster 
fiisheiy  is  made  punishable  by  a  fine  of  £20. 

By  the  Malicious  Injuries  Act  breaking  down  or  other- 
wise destroying  the  dam  of  any  fishpond,  or  of  any  water 
which  is  private  property  or  in  which  there  is  any  private 
right  of  fishery  with  intent  to  destroy  the  fish,  or  putting 
any  lime  or  noxious  material  therein  with  the  like  intent, 
is  declared  a  misdemeanour  punishable  with  transportation 
for  seven  years  or  imprisonment  for  two  years.  See  Dig. 
P.  L  tit  Malicious  Injubies. 


Deoojs,  how 
protected. 


Mills. 


112.  Ponds  for  the  breeding  and  maintenance  of  wild 
fowl,  which  are  called  decoys,  are  under  the  special  protec- 
tion of  tiie  law,  therefore  the  owner  of  such  a  decoy  may 
have  an  action  against  any  one  shooting  at,  disturbing,  or 
scaring  the  birds  (Q,  see  further  Dig.  P.  m.  tit  Game. 

Water-mills  like  otiier  mills  are  corporeal  hereditaments, 
(see  ante  §  93) ;  and  a  covenant  by  a  lessee  to  repair  a  mill 
has  been  held  to  run  with  the  land  (m).  With  water-mills 
is  essentially  connected  the  law  respecting  water-courses, 
which  being  an  incorporeal  hereditament  will  be  conadered 


(0  10  H.  7,  6,  30. 

Ik)  R.  T.  Old  Alretford  {Inhab.), 
I  T.  R.  358. 

(0  KebU  y.  Htckringai,  11  Mod. 
74,  130;  S.  C,  3  Salk.  9;  S.  C.» 


Holt,  14 ;  BnU.  N.  P.  79,  raoogniied 
in  Carrington  t.  Taylor ,  1 1  Eait,  571. 
(m)  Brett  ▼.    Cmmbtrktnd,  Cro. 
Jac.  521 ;  2  RoU.  Rep.  63. 


COMMISSIONS  OF  8EWEB8.  121 

more  at  laige  hereafter^  see  post,  §  398  et  seq. ;  and  as  to  the     oorpoual 
&tiiEbanoe  of  such  rightB,  see  past,  §  427.    By  the  Malidous       iikmts.  ' 
InjnneB  Act  bieakiiig  down  the  dam  of  any  mill-pond  is  Destroying 
declared   a  misdemeanour,  punishable  with  seven  years'  pondi. 
transportation  or  imprisonment  for  two  years,  and  if  the 
offender  be  a  male,  with  a  whipping,  once,  twice,  or  three 
times.     As  to  burning  or  destroying  mills  themselYes,  see 
ofe,§  93. 


113.  A  sewer  is  properly  a  trench  artifidally  made  to  Definition  of  m 
carry  water  into  the  sea,  but  a  commission  of  sewers  com- 
prehends in  it  much  more  than  what  was  originally  under- 
stood by  the  term.  The  protection  of  the  land  against  inun-  Commissions 
dations,  which  is  the  object  of  such  commissions,  was  deemed 
a  matter  of  great  importance  at  an  early  period,  although  the 
first  statute  on  the  subject  did  not  pass  before  the  reign  of 
Hen.  IV. ;  it  was,  however,  followed  by  many  other  statutes 
in  subsequent  reigns,  see  Dig.  P.  m.  tit.  Sewsb. 

The  commissioners  of  sewers  have  jurisdiction  over  a  Jurisdiction  of 
sewer  conununicating  with  a  navigable  stream,  or  with  the  nonen  of 


sea  above  the  point  where  the  tide  ebbs,  if  it  be  useful  for 
nairigataon,  and  if  the  place  over  which  the  jurisdiction  is  to 
be  exercised  is  likely  to  be  benefited  by  it  (it);  so,  their 
jaiisdiction  extends  over  sea-walls  and  banks,  as  also  the 
banks  and  walls  of  navigable  and  other  rivers  that  have 
their  course  to  the  sea;  so,  they  have  power  over  gutters, 
ditches,  ponds,  pools,  sewers  and  streams,  so  far  as  they  are 
for  the  benefit  of  the  commonwealth,  but  such  as  are  fences 
for  private  grounds  only,  are  not  properly  within  the  com- 
maatm{o). 

For  the  charges  of  making  and  repairing  sewers  and  such  Lsnd  rateable 
tilings  as  belong  thereto,  the  land  in  general  constitutes  the  m^^JT^ 

(a)  lUsreT.  Gray,  2  T.  R.  358.         on  the  Law  of  Waters;  and  Dig.  P. 
(o)  See  fiirtfacr  CalUs  on  Sewers ;      iii.  tit.  Sswb&s. 
Om.  Dig.  tit  SawsKs;  Woolrjdi 


122 


OBLIOATIOM    TO  REPAIR  SEWERS  BT  REASON   OF  TBNUBE. 


CO&PO&BAL 
HBRIDIYA- 

MKNTt. 


property  that  is  rateable*  copyhold  as  wdl  as  fieehdd  (p); 
sOy  a  tenement  in  her  Majesty's  dock-yard,  deriving  a  benefit 
from  poblic  sewers,  and  occupied  by  an  officer  of  goyem- 
menty  who  pays  no  rent,  u  notwithstanding  liable  to  the 
rate  (g);  so,  all  things  which  He  in  tenure  (r);  so^  also 
some  incorporeal  hereditaments,  as  conmion  of  pasture,  pis- 
cary and  turbary  or  the  free  passage  of  an  andent  ferry  (#); 
so  also  herbage,  parks,  and  warrens  {$) ;  but  tithes  seem  not 
to  be  chargeable  except  by  special  custom  (t). 
Obligttion  of        In  somc  cases  individuals  are  bound  to  repair  raiione  ienunB: 
rapairbjreMon  ^^^  ^ ^  °^^  ^  ^  bound  he  may  be  charged  alone  («);  and 
of  tenure.  others  will  be  charged  only  in  case  of  his  de&ult  (x) ;  and 

if  a  jury  find  that  one  ought  to  repair  a  bank  &c  which  is 
decayed  by  the  sea,  and  it  be  removed  into  the  Q.  B.,  the 
justiises  will  not  quash  the  inquisition  or  grant  a  new  trial, 
unless  the  party  found  guilty  first  repair  the  bank,  of  which 
he  shall  be  reimbursed  (y) ;  so,  a  man  may  be  bound  by 
reason  of  frontage,  that  is,  where  a  man's  ground  front  the 
sea  {z)i  so,  by  reason  of  being  owner  of  the  bank,  wall,  or 
other  defence  (a) ;  so,  by  prescription  or  custom;  but  in  the 
presentment  mention  must  be  made  that  he  is  to  do  the  same 
thing  ratione  talis  messuagii  &c.,  yet  in  the  case  of  a  corpo- 
ration this  is  not  necessary  (b). 

In  19  H.  7,  it  is  said  that  a  man  may  be  boimd  ratione 
resiantuB,  but  this  must  be  understood  in  respect  of  the  house 
he  inhabits  (&);  a  man  may  also  be  bound  by  his  covenant  (c); 
so  also  by  reason  of  nmng  a  thing,  as  a  man  is  bound  to 
repair  a  river  by  reason  of  his  making  use  of  it  (d);  so,  it 
seems  that  townships  may  in  particular  cases  be  subject  to 


(p)  Callie,  139. 

(g)  Netherton  r.Ward,  3  B.  &  A. 
21. 

(r)  Callie,  139. 

(f)  Callis,  137,  dting  37  Ass.  pi. 
10. 

(0  Callis,  131. 

(«)  8  H.  7,  5 ;  Keighley*$  cage,  10 
Co.  139. 

(«)  SwmUeif  T.  lAnu  {Corp,),  5 


Bing.  91. 

(y)  Sid.  701. 

(g)  37As8.pl.  10;  BB.T. 

(a)  lb.  A]id8eeJI.T.JSiMur(0bflMi. 
Sew.),  1  B.  &  C.  477. 

{b)  KeUw.  52 ;  Callis.  116. 

(c)  Callis.  118;  Msrch.  198.  See 
also  Detfowkirt  (Bert)  t.  Oibhwt, 
Hardw.  169. 

(<l)  37AaB.pl.  10;  CaUis,  121. 
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a  separate  assessment  (t) ;  but  in  all  cases  where  parties  are     corpo&kal 
aaBeeaed  to  repair,  it  must  appear  that  the  party  so  assessed        m bnts. 
will  be  benefited  (/) ;  and  so  in  respect  of  a  township  (a);  Parties  not  to 
and  therefore  where  the  leyel  of  a  party's  drains  are  so  much  when. 
aboTe  the  drains  falling  into  the  great  sewer,  that  the  stopping 
of  the  sewer  cannot  possibly  throw  back  the  water,  so  as  to 
mjme  his  premises,  he  cannot  be  assessed  (A),  and  a  decree 
by  the  commissioners  is  not  conclusive  against  the  party 
aaBe68ed(t). 

The  whole  level  will  be  charged  if  lands  bound  by  tenure  When  the 
&C.  are  themselves  overflown  by  the  sea ;  or  where  no  per-  Sound.       " 
90DB  are  known  who  are  bound  by  tenure  or  otherwise ;  or 
the  party  so  bound  is  unable,  or  in  cases  of  extraordinary 
eweUing  tides  or  floods  (A). 

(f)  Callis,  122.  (f)  Stafford  t.    Hamton,   5    J. 

(/)  Cue  of  iMeUUi^Bfy,  10  Co.  B.  Moore,  608;  S.  C,  2  B.  &  B. 

142;JjucAnT.BanMir<f,2Keb.675.  691. 

M  R.  T.  Wrigki,  2  Keb.  42.  (k)  Dj.  33;  Kti^hley'i  ene,  tup,, 

(A)  Muien  t.  Seroggi,  3  M.  &  S.  C«ms,  145. 
447. 
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SECTION  I. 

OF   INCOBPOREAL   HERBDITAMENTB  IN   GENERAL. 


§  115.  What  iff  an  Inearpareal  He^ 
reditament. 
InBetider. 
In  Prender. 
ProfttM  k  prendre. 
Saeemeni,  what  it  ie. 


f  115.  D^ereni  Hnde  qfEaeemenie. 

116.  Appendaneff    and    AppwrU" 

noiicy. 

What  neceteary  to  make  Ap^ 

pendancy  or  Appnrienanep, 

Bxeeptione  to  the  Rnie, 


Wlitt  U  sn  in-        §  1 15.  An  incorporeal  hereditament  is  a  right  issuing  out 
corporeal  here-  ^f  ^  thing  corporate  (whether  real  or  personal),  or  concern- 
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log,  or  annexed  to,  or  exercisable  within  the  8ame(a)^    It    tkcoblpoual 
may  be  a  right  lasoing  out  of  the  land  or  other  thing  belong*        m  k  im .  * 


ing  to  ihe  owner,  which  is  said  to  be  in  render^  as  rent,  toll  in  rtfider. 

or  other  fianchise,  or  it  may  issue  out  of  the  land  or  other 

tliiiig  belonging  to  another,  as  common  &c.,  when  it  is  said 

to  be  in /yreiufsr  (ft).  V^prmitr. 

These  latter  rights  may  agun  be  distinguished  into  rights 
oonpled  with  a  profit  which  are  called  profits  h  prendre^  est 
lights  without  any  profit  which  are  called  easements.  A  Profit  a 
right  to  take  something  out  of  the  soil  of  another  is  a  profit  P^^^^*^* 
i  prendres  as  the  right  of  commpn,  and  also  some  minor  righto 
88  a  right  to  take  drifted  sand,  or  a  liberty  to  fish,  fowl,  hunt, 
hawk,  &C.,  see  Dig.  P.  iii.  tit.  Pbescbiption,  also  fiirther, 
past,  §  498. 

An  easement  is  a  privilege  without  a  profit,  as  a  right  of  Euemcnt, 
way,  and  righto  connected  with  water,  (see  ante,  §  398),  Kght  ***^  ^  ^* 
and  air,  (see  iurther,pof<,  §  444,  et  seq.)^  besides  some  other  par- 
ticolar  rightoof  this  land,  as  a  right  to  support  firomaneigh- 
booring  wall  (c).     Such  righto  may  be  further  distinguished  Different  kind*, 
mto  easemento  to  be  exercised  on  the  land  of  another,  as  to 
pass  over  his  land ;  or  such  as  prevent  a  person  from  using 
lus  own  land  to  the  prejudice  of  his  neighbour's  easement,  as 
where  he  may  not  dig  away  the  support  which  his  neighbour 
has  a  light  to  for  the  upholding  his  houses  or  land  {d).  As  to 
the  righto  c(Hmected  with  trees  growing  on  adjoining  lands 
Beeon/^,  §  96. 

Incorporeal  hereditamento  not  being  visible  property,  capa- 
ble of  actual  corporeal  occupation,  are  held  not  to  be  within 
the  43  £1.  for  the  relief  of  the  poor,  and  consequently  not 
iateable,(see  Dig.  P.  iii.  tit.  Poob);  and  the  same  law  is  made 
applicable  by  6  &  6  W.  4,  c.  50,  to  the  highway  rates(J&.  tit. 
Hiqhwayb);  but  the  rule  is  not  extended  to  the  sewers  rate. 
(Seeofife,  §  114> 

(«)  1  Inst.  19,  20 ;  2  Comm.  20.  (d)  Siamett  r.  JolUmd,  1  Sdw.  N. 

ih)  PKst  Estntei,  8,  9.  P.  435, 10th  ed. ;  W^ati  t.  Hmriaomt 

(e)  Bnfwn  t.  Windsor,  1  Cr.  &  J.  3  B.  &  Ad.  871. 
20. 


126  APPENDAMCT  AND  APPUBTENANCT. 

iKco&pomsAL  §  116.  To  incorporeal  heveditenients  are  inodent  «>- 
MBNT8.  pendancy  and  ajqmrtenancy.  A  thing  i^)pendant  is  that, 
Appendancj  which  bejond  memory  has  belonged  to  another  thmg  more 
mukc^f  ^  ~  worthy ;  appendants  are  therefore  ever  by  preacription ;  but 
a  thing  appurtenant  may  be  created  at  this  day,  as  if  a  man 
at  this  day  grant  to  another  and  his  heirs  commonia  sudia 
moor  for  his  beasts  levant  and  couchani;  or  if  he  grant  to 
another  common  of  estover  or  tnrbary  in  fee-simple^  to  be 
burnt  or  spent  within  the  manor;  by  these  grants  theee 
commons  are  appurtenant  to  the  manor,  and  shall  pass  with 
the  grant  thereof  (tf);  and  if  a  thing  which  may  be  appendant 
or  appurtenant,  had  always  passed  with  die  manor  to  which 
it  belonged  by  the  words  cum  pertinentiisy  it  must  be  taken 
What  neces-  to  be  appendant  (f).  But  to  make  a  thing  appendant  or 
appendane^  or  appurtcnaut  it  must  agree  in  quality  and  nature  with  the 
apportenancy.  thing  whereuuto  it  is  appendant  or  aiq>urtenant9  as  a  thing 
corporeal  cannot  properfy  be  appendant  to  a  dung  corporeal, 
nor  a  thing  incorporeal  to  a  thing  incorporeal,  but  things  in- 
corporeal which  lie  in  grant,  as  adyowsons,  commons  and 
the  like,  may  be  appendant  to  things  corporeal,  as  a  manor, 
house,  or  lands;  or  things  corporeal  to  things  incorporeal,  as 
lands  to  an  office,  but  as  they  must  agree  in  nature  and 
quality  common  of  tairbary  or  estorers  cannot  be  appendant 
or  appurtenant  to  land,  but  to  a  house  to  be  spent  there  (g)\ 
so,  a  leet  that  is  temporal  cannot  be  appesidant  to  a  church 
or  chapel  (A);  so,  a  seat  in  a  church  cannot  be  daimed  by 
presoiiption  as  appendant  to  land,  but  to  a  house ;  for  that 
the  seat  belongs  to  the  house  in  req>ect  of  the  inhabitan)^ 
thereof;  and  therdbre  although  the  house  be  part  of  a  manor, 
yet,  in  that  case,  the  seat  may  be  claimed  as  iq[>pendant  to 
the  house  (t). 

Another  requisite  to  make  a  thing  appendant  or  appurte- 
nant is  that  the  principal  or  superior  thing  must  be  of  per- 

(«}    Dj.  SO  b;  1   Inst.  121.  b.;  Sid.  354. 

Dodderidge  on  Advowions,  38.  (h)  10  E.  3,  5;  Tirrmffkam'i  eate, 

(/)  1  Roll.  Abr.  230, 1.  27.  4  Co.  36. 

(^)  5  Am.  9 ;  1  Inst.  121.  b. ;  1  (t)  1  Inst.  122.  b. 
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petual  albflistence,  therefore  if  an  advowson  be  appendant  to   inco&pokeal 
a  manor^  it  is  in  truth  aj^ndant  to  the  demesnes  of  a  manor       m sim.  ' 
which  are  of  perpetual  subsistence,  and  not  to  rents  or  ser- 
vices.   As  a  rule,  if  a  thing  appendant  be  once  severed,  it 
ahsll  never  afterwards  be  appendant  (k);  but  to  this  rule 
there  are  exceptions,  see  infra,  §  118. 

The  rule  that  things  incorporeal  cannot  be  appendant  or  Exceptions  to 
appurtenant  to  things  incorporeal  admits  of  some  exceptions, 
for  return  of  writs  or  a  leet  may  be  appurtenant  to  a  hun- 
dred; so  may  waif  and  stray  be  appurtenant  to  a  leet,  and 
jet  these  things  are  both  incorporeal  (/),  and  it  seems  rather 
to  depend  upon  whether  the  things  are  capable  of  union  with- 
oat  any  incongruity  (m). 

The  jRincipal  incorporeal  hereditaments  entitled  to  dis- 
tinct consideration  are — 1.  Advowsons;  2.  Tithes;  3.  Bents ; 
4.  Annuities ;  5.  Bight  of  Common ;  6.  Bight  of  Way ; 
7.  Bight  to  Water  and  Watercourses ;  8.  Bight  to  Light 
and  Air;  9.  Bight  to  Pews  and  other  Easements;  10.  Of- 
fices; 11.  Dignities;  12.  Franchises. 


SECTION  IL 

ADVOWSONS. 

I.  fUrtvrf  cidi9nipfrtfMaf9)rtioiiHHm<. 

1 117.  De/buHon  qfam  Advowwn,      |  $  118.  Advowton  Appendant. 
118.  Ingrou. 


II. 

Btibmt  km$  Of  fllkboliMumf. 

1     119.  ColUaive. 

119.  Donaiite. 

III.  Vmmtatioii. 

1.   Wherein  it  consists. 

120.  PreemMUm 

dUtmguuked  1      120.  Appointmeni  qf  Curait9. 

from  Nommation.                 |               Curaiei  to  ChapeU  of  Ea§e. 

W  2  Mod.  2;  2  T.  R.  415.  8  H.  7,  1,  2,  3 ;  Rut.  Entr.  128. 

W  Hargr.  Co.  UXL  121.  b.,  dtmg  (m)  lb.    See  alio  1  Vent.  186. 
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iNcoRPomiAi  2.  How  to  be  made. 

BSRXDITA- 

MBNT8.         §  121.  Muit  bt  hy  Deed.  \  §  121.  Time  t^f  Preeeniatum. 


3.  By  whom  to  be  made. 


122.  By  the  very  Patron. 

Ouardiamt  It^fani, 
Feme  Covert. 
Heir,  Executor. 
Copareenere. 
Gm^oeition  topreeeHtinium. 


122.  By  Teiumt  m  Dower. 
Corporatione. 
Pe^ieU. 
Preeentation  by  Lt^pee. 
Preeentaiion  by  the  Qkmii. 


4.  Incidents  to  IVesentation. 

123.  Admieeion.  |      123.  Inetituiion. 

123.  Indnetion. 

5.   ffhen  Presentation  may  be  revoked. 

124.  By  the  Queen.  \      124.  By  a  common  Pereon. 

6.   When  void  or  voidable. 
125.  In  caee  qf  DepriwUion. 

IV.  9rmxi  of  on  fllibolDfoii. 
1.  How  it  passes. 

126.  Under  what  Worde.  ]      126.  When  it  ie  Appendant. 

126.  .^tN)iPfOfi  t'fi  ^roM . 

2.  Grant  of  the  next  Avoidance. 

127.  FDkcn  /A«  next  Preeentaiion  I      127.  FFftcn  purchaee  qf  next  Pre- 

doee  not  paee.  \  eentation  ie  etmoniaenl. 

127.  What  next  Avoidance  witl  paee. 

3.  Grant  by  the  Crown. 

128.  Diferenee  between  Grante  by  I      128.  In  the  caee  qf  an  Adoowmm 

the  Crown  and  a  Suiffect.      \  Appendant. 

128.  In  the  caee  qfa  void  I\tm. 

V.  flyyroyttetton  anil  Imyroprtottim. 

1.  Appropriation. 

129.  Definition.  |      129.  FiMn^ff  6y  jESiulotnMii/. 
Ficor  onJ  Perpetual  Cfurate.  \  DieappropriatUm. 

2.  Impropriation. 

130.  Appropriation  and  Biyfropriation  dietinyuiehed. 
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VI.  Incflieiitfl  to  au  flUrbiriDSon.  ikco&poriai. 

HS&BDITA. 

$  132.  OMMwyoRce  qfam  Adwwttm,  umvt%. 

Alienation  by  Ttnani  in  Tail 

or  for  Life, 
Bff  Tenant  fir  Teare, 


f  m.  ASmmeom  a  wahiakle  lldnff. 
Wken  not  a  Matter  of  Profit. 
Bttaiee  in  an  Advoweon, 

Bomer. 


f  117.  An  advowson  may  be  considered  as  to— ^1.  The 
oatue  of  an  advowson  in  genenJ ;  2.  The  different  kinds  of 
adyowBonB;  3.  Presentation;  4.  Grant  of  an  advowson;  5. 
Appropriation  and  impropriation;  6.  Incidents  to  an  ad- 
?ow8(m  ;  7.  How  an  advowson  may  be  lost  or  suspended, 
(see  jNM^  TnxE  to  Things  Beal);  8.  Injuries  affecting  an 
advoiTBon^  (see  post.  Injuries  to  Thinob  Bbal). 


I.  TXwan  tA  an  ^M»tMon  (n  general. 

An  advowson  is  a  right  of  patronage  to  a  church  or  bene-  Definition. 
fioe;  the  person  to  whom  the  right  of  presentation  belongs 
is  called  the  patron,  originally  the  advocatus,  because  the 
founder  of  every  church  was  also  the  maintainer  and  pro- 
tector thereof^  and  advocatio  signified  not  only  the  superin- 
tending care  bestowed  on  all  the  temporal  concerns  of  the 
church,  but  also  the  right  which  flowed  out  of  the  same, 
whence  is  derived  the  word  '^  advowson."  The  rights  and  Righu  of  the 
interests  of  the  patron  are  recognised  as  well  in  the  Statute  ^  ^^' 
as  m  the  Common  Law,  and  accordingly  the  consent  of  the 
patron  is  required  on  many  occasions,  as  by  the  1 7  G.  3,  c.  53, 
for  mortgaging  the  glebe  &c.,  in  order  to  provide  a  residence 
for  the  incumbent ;  by  the  42  Gr.  3,  c  116,  as  to  the  redemp- 
tion of  the  land-tax  by  the  incumbent;  by  the  4  &  5  W.  4,  c.  30, 
« to  the  exchange  of  common  fields,  where  the  incumbent  is 
interested ;  by  tiiie  6  &  7  W.  4,  c  115,  as  to  the  indosure  of 
0)nunGn  fields;  and  also  by  the  Church  Building  Act,  see  Dig. 
P.I.  iL  tit  Benefices,  Chubches,  Commons,  Exchanges. 
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iNcoRPOM AL       118.  An  advowson  may  either  be  appendant  or  in  gross,  see 
MXNT8. '     ante,  §  1 1 6.  An  advowson  is  sud  to  be  appendant  to  a  manor, 

Appendant  or     when  it  has  been  so  annexed  to  it  as  to  be  parcel  thereto 

^  '"^*  and  passed  by  a  grant  of  the  manor  cum  pertinentiis  (n) ;  but 

when  the  property  of  the  advowson  is  separated  from  the 
manor  or  other  thing  it  is  said  to  be  in  gross  {o). 

In  groM.  It  may  be  made  in  gross  three  several  ways,  as  if  a  man 

grant  a  manor  without  the  advowson ;  or  the  advowson  itself 
be  conveyed  away ;  or  if  the  owner  of  an  advowson  presents 
to  it,  as  if  it  were  in  gross  (p). 

An  advowson  may  be  appendant  to  so  many  acres  of 
land,  or  to  one  acre  (q) ;  or  the  advowson  of  a  vicarage  may 
be  appendant  to  a  rectory  (r) ;  so,  an  advowson  may  be  ap- 
pendant for  a  part,  and  in  gross  for  another  part(«) ;  and 
although  as  a  rule  an  advowson  once  severed  cannot  be 
agidn  appendant,  yet  an  advowson  may  be  appendant  for 
one  turn  and  in  gross  for  the  other  (t) ;  and  if  co-paroeners 
make  partition  of  a  manor  and  the  advowson  is  allotted  to 
one,  then  it  becomes  in  gross ;  but  if  the  co-parcener  to 
whom  it  was  allotted  dies  without  issue,  and  without  dis- 
posing of  the  advowson,  it  will  go  to  the  other  sister,  and 
again  become  appendant  (u);  so  an  advowson  may  become 
agdn  appendant,  when  the  act  which  made  it  in  gross  was 
avoided,  as  where  an  advowson  was  mortgaged,  whereby  it 
became  in  gross,  and  it  was  afterwards  redeemed,  then  it  be- 
came again  appendant  (v) ;  so,  on  a  recovery  afler  a  usurpa- 
tion (to) ;  so,  if  it  be  excepted  out  of  a  lease  for  life  of  a 
manor,  it  becomes  in  gross  during  the  continuance  of  the 
lease,  but  upon  its  expiration  it  becomes  agidn  append- 
ant (x). 

(n)  33  H.  6,  4.  b.  (0  1  Init.  122.  a. 

(o)  1  InBt.  120.  (ii)  Fmeh'9  eaae,  6  Co.  64.  a. 

(j>)  Dy.  103 ;  Perk.  sect.  104  ;  1  («)  R.  Y.Cketter  (BUkop),  3  Salk. 

RoU.  Abr.  232.  401. 

(g)  RoU.  Abr.  23.  (10)  Hob.  140. 

(r)  Dy.  350  b. ;  Moor,  S94.  («}  Fhuh*9  eaae,  np, 
(t)  Dy.  78. 
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INCORPOREAL 
HSREDITA- 


n.  SiSerent  ftfntrs  of  ^bboiosons. 


119.  An  advowson  is  either  presentative^  coUative  or  AdTowsom. 
donatiye.    An  advowaon  presentative  is  when  the  patron  PresentatWe. 
preeents  the  parson  to  the  ordinary  to  be  instituted  and  in- 
ducted in  the  chnrch  (y),  as  to  presentation  see  infra,  §  120. 

An  advowson  collative  is  that  which  is  given  absolutely  CoUadYe. 
by  the  bishop.     Collation  is,  in  the  case  of  a  bishop  where 
be  has  the  sole  right,  what  institution  is  in  the  case  of  an 
advowson  presentative.    No  possession  is  gained  by  a  colla- 
tion against  the  Queen  (z). 

An  advowson  donative  is  where  the  patron  puts  the  derk  Donative, 
in  possession  without  any  presentation  to  the  ordinary,  such 
livings  being  privileged  and  exempt  from  the  jmisdiction  of 
tbe  bishop^  and  visitable  by  the  patron  only  (a).  In  this 
case,  the  party  is  in  fuU  possession  immediately  on  his 
nomination^  and  may  maintain  an  action  for  money  had  and 
reoeived  against  any  person  who  takes  the  profits  {b). 

If  the  patron  of  a  donative  once  present  to  the  ordinary, 
ind  his  derk  is  admitted  and  instituted,  it  is  said  that  the 
advowson  is  now  become  presentative,  and  shall  never  be 
after  donative,  1  Inst.  z.  344.  a.,  sed  contra  Ladd  v.  Wid- 
inesy  2  Solk.  541 ;  where  it  was  held,  that  though  a  present- 
ation might  destroy  an  impropriation,  it  could  not  destroy 
a  donative,  because  tiie  creation  thereof  was  by  letters  pa- 
tent As  to  donatives  under  1  G.  I,  c  10,  see  Dig.  P.  il 
lit  Bbnbficb,  Chttbch. 

III.  ^tsientation. 

120.  A  right  of  patronage  is  principally  exercised  by 
tbe  act  of  presenting  a  clerk.  This  subject  may  therefore 
be  considered  under  the  following  heads : — 1.  Wherein  it 

(y)  2  Comm.  22.  (a)  SalliT.  Lect.  Tiii. 

W  Jt  T.  rori  (Biskop),  1  Leon.  (b)  1  T.  R.  403. 

k2 
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WHEREIN  PRESENTATION  CONSISTS. 


iKcoRPOREAL   coDSists ;  2.  How  and  when  to  be  made;  3.  By  wbom  to 
M1ENT8.       be  made;  4.  Incidents  to  presentation;  5«  When  it  may 
be  revoked;  6.  When  void  or  voidable. 


Presentation 
diatingniahed 
from  nomina- 
tion. 


Appointment 
of  coratei. 

Cnntes  to 
chapels  of  eaac 


1.  Wherein  Presentation  consists. 

Presentation  is  a  known  term  in  law^  and  ognifies  the 
offering  a  clerk  to  the  bishop  to  be  admitted  and  instituted. 
It  is  distinguished  from  nomination^  which  is  the  offering  a 
derk  to  the  patron ;  and  these  two  things  maj  be  in  differ- 
ent persons,  thus  trustees  may  have  the  right  of  preseata- 
tion,  and  the  cestui  que  trust  must  nominate  (c);  bo,  the 
mortgagee  has  the  right  to  nominate(£f);  so,  a  person  may 
grant  to  another  and  his  heirs,  that  whenever  the  duareh  be- 
comoB  vacant  he  will  present  such  person  as  grantee  mtj 
nominate,  ''and  this  is  a  good  graxit''(«);  and  the  nomiiiar 
tion  is  the  effect  of  the  advowson,  and  he  who  has  it  is  the 
patron;  and  the  person  who  is  to  present  is  the  subject  or 
servant  to  execute  (/) ;  but  where  the  nomination  and  pre- 
sentation is  in  different  persons,  the  presenter  is  to  judge  of 
the  qualifications  of  the  nominee  in  the  same  maoi^  as  the 
bishop  does(^). 

By  the  6  G.  4,  c  16,  the  assignees  of  a  bankrupt,  and  by 
the  1  &  2  y.  c  110,  the  assignees  of  an  insolvent  must 
present  the  person  nominated  by  the  bankrupt  and  insol- 
vent. See  Dig.  P.  il  in.  tit  Bankrupt  and  Insolvent 
Dbbtobs. 

The  appointment  of  a  curate  to  officiate  under  an  incum- 
bent in  his  own  church,  must  be  by  such  incumbent's  nomina- 
tion of  him  to  the  bishop  (A).  The  appointment  of  a  curate 
to  a  chapel  of  ease  belongs  properly  to  the  incumbent  of  the 
mother  church,  who  being  instituted  to  the  cure  of  souls 

(c)  Seymour  y.  Bennei,  2  Atk.      559 ;  Cfrqft  t.  Poweii,  Com.  609. 


482;  Boteler  t.  Allmgion,  3  Atk. 
458 ;  AU.'Oen.  ▼.  Seoit,  1  Vea.415; 
Mutter  ▼.  Chauvel,  1  Mer.  493. 

(d)  Amhunt  t.  Dawltng^  1  Vem. 
401 ;  Oardiuer  t.  GHfith,  2  P.Wms. 
404 ;  Muekenzie  t.  Robinmm^  3  Atk. 


(e)  Moore,  49. 

(/)  Hare  t.  Btekiey,  Phmd.  529; 
Cahert  t.  Kitchen,  Lue,  72. 

ijSi)  R.  ▼.  StrqfMl  (Morq.),  6  T. 
R.  646. 

(A)  2  Burn'i  E.  Law,  55  f;  PhiU.  ed. 
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tbnmriioiit  the  whok  parish  may  therefore  himself  serve  in    incorporbal 

HBREDITA.* 

the  chapel  as  well  as  his  curate  or  ehapkin  (i),  unless  it  be  mbnts. 
in  the  case  of  chapels  augmented  by  the  goyemors  of  Queen 
Anne's  Bounty.  See  Dig.  P.  l  n.  tit.  Augmentation,  Be- 
nefice. But  by  agreement  of  the  bishop,  patron  and  inoum- 
bent  the  inhabitants  may  have  a  right  to  elect  and  nominate 
acDrate(A);  if  there  be  an  agreement  it  must  be  by  deed(/); 
bat  there  may  be  a  prescription,  in  which  every  thing  is 
presomed  to  be  p]!oper(f). 

2.  How  and  within  what  Time  to  be  made, 

121.  Presentation  must  be  to  a  void  benefice  (m) ;  but 
there  may  be  a  presentation  to  a  deanery,  archdeaconry,  or 
p^d)eiid  (n),  though  not  to  a  donative,  see  antCy  §  119. 

Befiure  the  Statute  of  Prauds  a  presentation  might  be  Must  be  by 
made  by  parol,  and  if  it  were  by  writing  it  was  not  neces-  ^  ' 
sary  to  be  by  deed,  being  in  the  natureof  a  letter  of  recom- 
mendation of  the  derk  to  the  bishop  (o);  but  now  if  it  be  a 
common  person  he  must  shew  how  the  presentation  is  made, 
for  a  presentation  conveys  an  interest  in  lands  and  tene- 
ments (;?);  so,  it  is  said  that  the  queen  may  present  by 
parol  if  the  bishop  be  present  (^) ;  the  usual  way  however 
18  to  make  a  presentation  by  instrument  under  the  Great 

S«l(y> 

B^ularly  the  presentation  by  tiie  queen  ought  to  shew 
bj  what  titie  she  presents,  for  if  she  mistake  her  titie,  as  if 
she  presents  ratione  lapnu,  when  she  is  very  patron,  she  is 
deoeived,  and  her  presentation  is  void  (r) ;  otherwise  if  she 
present  generally,  without  saying  by  what  title  («). 

Every  common  person  ought  to  present  within  six  months  Time  of  pre- 
ifter  the  avoidance  of  the  church  by  the  death  of  the  incum-  •*°^'^"- 

(0  Hob.  67 :  2  Ves.  427.  (p)  1  Brownl.  162. 

(i)  Bo'ttri  ▼.  Wmim^uier  {Dean,  (f )  Cro.  Jac.  248. 

i(€,)f  I  P.  Wnu.  773.  (r)  Green't  catet  6  Co.  29 ;  Cro. 

(/)  Dwos  T.  Ker9kmw,  Amb.  528.  Car.  99,  592 ;  Yangh.  14. 

(n)  Owm  T.  Stamolt  Skiim.  45.  («)  R.  ▼.  Thomebarouifh,  1  Mod. 

(a)  2  RoU.  Abr.  342 ;  1  And.  241.  254. 
(o)  1  Int  120.  a. 
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HBRSDITA- 
MENTB. 


iNcoRPORBAL  bent(^);  otherwise  the  presentation  lapses  to  the  bishop, 
even  although  the  patron  presents^  if  his  derk  is  refused  (tc) ; 
BOi  if  the  church  becomes  void  by  statute,  as  bj  acceptuice 
of  a  plurality  (x);  and  the  six  months  shall  be  reckoned  by 
the  calendar  (y) ;  but  if  the  avoidance  be  by  resignation  or 
deprivation  the  six  months  do  not  commence  until  notice  of 
the  avoidance  given  by  the  ordinary  to  the  patron  (z);  so, 
though  the  temporalities  are  in  the  queen's  hands,  for  the 
guardian  of  the  spiritualities  ought  to  give  notice  (a). 


By  the  very 
patron. 


Goardian  or 
infant. 


Feme  covert. 


3.  By  whom  to  be  made. 

122.  A  presentation  ought  regularly  to  be  made  by  the 
very  patron,  and  if  not,  the  nominee  of  the  patron  must  be 
presented,  see  antey  §  120.  By  common  right,  the  parson^ 
and  not  the  patron  of  the  parsonage,  shall  be  the  patron  of 
the  vicarage  {b) ;  so,  by  common  right,  the  bishop  is  patron 
of  all  his  prebends  (c).  As  to  who  may  present,  it  will  be 
necessary  to  consider  presentation  by  guardian  or  infant, 
feme  covert  or  husband,  heir  or  executor,  co-parcener  or 
tenants  in  common,  tenant  in  dower,  and  papists ;  by  lapse, 
and  by  the  queen. 

Ghiardian  by  nurture  or  socage  of  a  manor  whereunto  an 
advowson  is  appendant  shall  not  present  to  a  church,  because 
he  can  take  nothing  for  the  presentation  for  which  he  may 
account  to  the  heir,  and  therefore  the  heir,  although  an  in- 
fant, shall  present  (df), 

A  feme  covert  cannot  present  alone,  but  the  presentation 
must  be  by  husband  and  wife  (e) ;  and  although  the  right  of 


(0  3  Leon.  46;  2  Roll.  Abr.  363» 
1.26. 

(tt)  D7.327b. 

Ix)  Dy.  237  a. ;  4  Inst.  632 ;  W. 
Jo.  338;  R,  T.CoHierbwy  {Archbp.)^ 
Cro.  Car.  357. 

(y)  Dy.  327,  in  marg. 

(g)  Green*9  aue,  wp, 

{a)  2  RoU.  Abr.  365, 1.  26. 

(b)  2  RoU.  Abr.  336,  1.  12,  25. 


Bat  see,  eonM,  as  to  parson  impro- 
priate, MdllH  T.  Triffg,  1  Vern.  42. 

(c)  3  Co.  75  b. 

(if)  3  Inst.  156 ;  Artkmgtfm  ▼. 
Coverleyt  2  Eq.  Ca.  Ab.  518;  ffearie 
T.  Greenbank,  3  Atk.  710 ;  Sherrard 
Y,LordHarborought  Ainb.165;  JTcn- 
aey  ▼.  Langham^  Cas.  temp.  lUb. 
143;  and  see  Cro.  Jac.  99. 

(ff)  Gibs.  794  ;  Wats.  a.  L.  c.  9. 
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pttronage  descends  to  the  heir  of  the  wife,  jet  the  right  of  inco&porbal 
prenenting  during  life  belongs  to  the  husband,  who  is  tenant        mints. 
by  the  curtesy  (y ),  see  further  infra,  as  to  co-parceners. 

As  to  when  the  heir  and  when  the  executor  may  present.  Heir,  cxeentor. 
see  ante,  §  9. 

If  oo-poroeners  agree,  they  are  to  join  in  the  act  of  pre-  Co-parcene™ 
sentation,  otherwise  the  eldest  shall  have  the  preference, 
ud  afterwards  the  rest  in  tums(^),  the  Court  will  direct 
them  to  draw  lots,  who  shall  have  the  first  presentation  (A) ; 
but  when  the  right  is  in  joint  tenants  or  tenants  in  com- 
mon, and  there  is  no  composition  in  writing  to  present  by 
tonis,  they  must  of  necessity  join  in  the  presentation,  for  if 
they  present  singly,  the  bishop  may  refuse  the  derk  (t). 

A  compoeition  to  present  in  turn  may  be  either  by  re-  Composition  to 
cord,  or  deed  or  parol.  A  composition  by  parol  however  P'*^'''  *"™* 
can  only  be  between  privies  in  blood  (A) ;  between  strangers 
it  must  be  by  deed  (A).  Where  an  advowson  is  held  in 
common,  and  the  rota  of  presentation  is  not  expressly  set- 
tled, the  first  and  peaceable  presentations  are  evidence  of 
composition  between  the  parties  (/);  and  prerogative  pre- 
sentations are  not  turns  to  deprive  a  patron  of  his  turn  (/). 

If  two  sisters,  co-parceners,  present  jointly,  then  marry 
and  settle  their  estates  and  die;  the  husband  of  the  eldest, 
tenant  by  the  curtesy,  shall  present  first,  as  assignee,  for  the 
gnuntees  of  parceners  have  the  same  privileges  as  parceners 
themselves  (m);  so,  if  two  parceners  assign  their  part  of  an 
advowson  severally  (n).  If  upon  a  presentation  the  church 
be  fbll,  the  turn  is  served,  as  if  an  incumbent  be  deprived 
ftda  mere  laictu,  for  the  church  was  full  till  the  declaratory 


{/)ffgnri$T.NiekoUtCro,E\A9.  (I)  Grocen*    Co.  ▼.   Canterhny 

(i)  1  Int.  18.  b. ;  Gibi.  794.  {Arekbp.),  2  Bl.  770 ;  S.  C,  3  Will. 

(A)  8efmowr.Beim€ii,2Atk. 482.  214,  221. 

(0  I  Inst.  18.  b.  (m)  B^ler  t.  Bseter  (Bp,),  1  Vex. 

(k)  SalMmy  (Bp.)  t.  PkU^,  1  340. 

SiHl  43;  S.  C,  Ctfth.  505;  12  Mod.  (n)  Harrii  ▼.  NichoUy  tup, 
321. 
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PREaSNTATION  BT  LAPSE. 


nVCO&PORSAL 

HB&BDITA- 

MSNTS. 

Tenant  in 
dower. 


Corpontion. 
Papists. 


Presentation  bj 
lapse. 


sentence  (o) ;  but  if  the  presentation  be  wboUy  Yoid,  it  ahall 
not  serve  the  turn  (o). 

If  a  man  seised  of  an  adyowson  die,  leaving  a  widow,  the 
heir  shall  have  two  presentations,  and  the  widow  the  third 
as  her  dower,  and  she  may  recover  the  same  in  an  action, 
or  it  may  be  assigned  to  her  (p). 

When  a  corporation  presents,  it  must  be  under  tfamr 
common  seal,  and  by  the  tone  name  of  their  corporation  (9). 

Papists  are  by  several  statutes  prevented  from  present- 
ing to  benefices,  see  Dig.  P.  l  tit.  Papists. 

If  a  patron  does  not  present  within  six  months  after  avoid- 
ance, the  church  lapses  to  the  bishop  (r);  and  it  will  incur, 
from  the  time  of  institution  into  a  second  benefice,  against 
the  patron,  if  notice  be  given  him,  otherwise  not  (s);  and 
the  lapse  occurs,  although  the  patron  be  an  infimt  (/). 

If  the  bishop  does  not  present,  the  diurch  lapses  to  the 
archbishop  (u);  if  the  archbishop  does  not  present,  tJben  it 
lapses  to  the  queen;  or  to  her  successor  (o);  and  no  lapse 
incurs  where  the  queen  is  patron,  although  she  does  not 
present  within  the  tax  months ;  but  if  the  queen  does  not 
present,  the  ordinary  may  have  the  dmroh  served  (x) ;  so, 
after  a  lapse,  if  the  patron  presents  before  the  bishop  or  arch- 
bishop collates,  his  clerk  shall  be  instituted  (y);  so,  afler  a 
lapse  to  the  queen,  if  she  do  not  take  advantage  thereof  (z) 
and  sequester  the  profits  (a). 


(0)  5  Co.  102  ;  2  RoU.  Abr.  347» 
1.35. 

(/»)  Dj.  35  b ;  1  Inst.  351;  Wats. 
CI.  L.  89. 

{q)  Ayray  r,  Loveloi,  Bnlstr.  91 ; 
9ed  eontrii  Dean  and  Chapter  t^  Nor- 
¥neh*9  coie,  3  Co.  73.  And  see 
Sti^f^rd  (Mayor,  Sfc)  t.  BoUon,  1 
B.  &  C.  40. 

(r)  2  Inst.  273. 

(«}  Wo^enian  ▼.  Lincoln  (Bp,), 
2Wils.  174. 

(0  3  Leon.  46. 


(«)  Sooton  T.  Jtoeh€9ter  (Bp.), 
Hntt.  24;  Wats.  c.  15. 

(«)  R.  r.  Canierhury  (ArcMp,), 
Cro.  Car.  355;  W.  Jo.  337. 

(x)  2  Inst.  273. 

(y)  Hob.  152;  BooUmy.Rochnter 
{Bp.\  Hntt.  24 ;  2  Inst  273. 

{z)  Ow.  2;  1  Mod.  224.  Bat  see 
X.  ▼.  lAncoin  (2^.),  Cio.  EL  119; 
Cumber  t.  CkiekeeUr  {Bp,),  Cro. 
Jae.  216;  2  RoU.  Abr.  368;  BetttrUy 
T.  Canierbury  (Arekbp.),  Ow.  3. 

(a)  Doct.  &  Stad.  36,  219. 
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The  queen  is  patron  paramount  of  all  the  benefices  in  Eng-  iNco»poaKAL 

land^  in  virtue  of  which,  tiie  care  of  filling  all  such  churches  m snts. 

as  are  not  regularly  filled,  devolves  to  the  Crown  (J).  Presentation  by 


If  the  queen  be  seised  of  an  advowson,  in  wUch  the  church 
exceeds  the  value  of  20  xnarks,  she  herself  shall  present  (c); 
twt  to  a  diuroh  of  the  Crown,  under  that  yalue,  the  chan- 
cdlor  shall  present  (c). 

If  an  archbishop  or  bishc^  dies,  and  while  the  temporalities 
aie  in  the  queen's  hands  a  diurch  in  his  patronage  becomes 
Tieant,  she  shall  iHreaent(d);  so,  if  the  incumbent  be  created 
a  bishops  by  whic^  a  church  becomes  void,  though  a  subject 
be  patzon,  the  queen  shall  present  (e);  but  when  the  incum- 
be&tcf  a  donative  is  made  a  bishop  she  shall  not  present  (/)• 

J£  a  person  be  outlawed  the  queen  shall  present^  but  if 
the  outlawry  be  reversed,  th^i  the  patron  shall  present  (^) ; 
ao»  if  the  queen  do  not  present  on  the  next  avoidance,  she 
shall  not  present  afterwards  (A) ;  but  if  her  derk  dies  he&ae 
iodQCtioQ,  Ae  shall  present  de  novo  (t) ;  and  this  prerogative 
takes  away  the  right  of  none,  only  postpones  the  right; 
theiefiMe  tlie  royal  prerogative  of  presenting  to  a  church, 
vacant  by  the  incumbent  being  promoted  to  a  bishopnc, 
does  not  destroy  the  effect  of  a  prior  grant  of  the  next  pre- 
leatalion  by  the  owner  of  the  advowson  (A). 

80^  where  one  has  the  nomination  and  another  the  pre- 
ie&tationy  if  such  right  of  presentation  accrues  to  the  queen, 
this  shall  not  be  to  the  prejudice  of  him  that  has  the  nomi- 
nation, but  he  may  still  nominate  to  the  chancellor ;  and  if 
the  queen  presents  without  any  such  nomination,  the  nomi- 
nator shall  bring  his  suit  against  the  incumbent  only,  be- 
canse  the  queen  cannot  be  termed  a  usurper  (Q. 

(ft)  Gibt.  763.  (sf)  Id.  139. 

(e)  3S  E.  3,  3,  b. ;  Hob.  214.  (A)  Cro.  El.  790. 

(d)  Bro.  Present.  10,  13  ;  2  Roll.  (t)  Gilet'  CMe,  Cro.  Jac.  403. 

Abr.  344,  L  21.  (k)  Calland  t.  Trower,  2  H.  Bl. 

(0  WtmiwoHk  ▼.  Wrigktf  Cro.  324.    See  also  Grocert*  Co,  ▼.  Can- 

B-  52S;  S.  C,  Dom.  Wrigkft  CQ»e,  terbury  {Arehbp.),  3  Wils.  231. 

0«.  144;  Moor,  399.  (/)  Dodd.  on  Advow.,  Lect.  12,  69. 

(/)  Ct.  FkrL  1S4. 


the  queen. 
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ADMISSION^   INSTITUTION,   AND  INDUCTION. 


INCORPOBEAL 

HEAEDITA- 

MENTB. 


AdmiflnoD. 


Imtitatioii. 


Indaction. 


4.  Incidents  to  Presentation. 

123.  The  ceremonies  connected  with  presentation  are 
admission,  institution,  and  induction. 

Admission,  in  its  ordinary  and  limited  sense,  is  taken  for 
the  act  of  the  bishop,  who,  on  approval  of  the  presentee,  after 
examination,  declares  him  fit  to  serve  the  cure  of  the  church, 
to  which  he  is  presented  by  the  words  admitto  te  habHem  (m). 

Institution  is  a  conveyance  or  commitment  of  the  cure 
of  souls  from  the  bishop  to  the  incumbent  by  the  words 
Instituo  te  ad  tale  benefidum,  habere  curam  ammarumy  d 
accipe  curam  tuam  et  meam  (n).  The  bishop  may  institute 
under  the  episcopal  or  any  other  seal,  as  well  out  of  his 
diocese  as  within  it ;  for  the  matter  is  not  local,  but  follows 
the  person  wherever  the  bishop  goes  (o). 

By  admission  and  institution  a  church  is  full  against  a  com- 
mon person,  but  not  against  the  queen  before  induction  (p); 
so  there  is  no  seisin  or  possession  of  the  church  before 
induction  (p)\  but  an  incumbent,  even  on  a  wrongful  pre- 
sentation, who  remains  six  months  in  possession  after  insti- 
tution, cannot  be  removed  (;).  A  church  being  full  by  io- 
stitution,  if  a  second  institution  is  granted  to  the  same 
church,  this  is  called  a  superinstitution,  which  is  triable  in 
the  Ecclesiastical  Court  before  induction  {q).  When  the 
ordinary  is  also  the  patron  and  confers  the  living,  presenta- 
tion and  institution  are  one  and  the  same  thing  (r).  As  to 
tiie  remedy  in  case  the  ordinary  refuses  institution,  see  posty 
Injuries  to  Things  Beal. 

Induction  is  the  investiture  of  the  temporal  part  of  the 


(m)  Colt  T.  Coventry  {Bp.),  Hob. 
153;  1  Init.  334.  a.;  Britton  ▼. 
Wordy  2  RoU.  Rep.  100 ;  WHghimm 
▼.  Brown,  3  Ler.  211 ;  WaU.  In- 
cnmb. 

(fi)  1  Inst.  344.  a. ;  Digby't  eon, 
4  Co.  79. 

(o)  Cort^,  8i.  David'i  (JB^.),  Cro. 


Car.  341 ;  Deggn,  P.  C.  P.  i.  ch.  2, 
7. 

(p)  Hare  t.  Bieiiey,  Flowd.  528 ; 
BotweVe  eaee,  6  Co.  49. 

{q)  BoeweVe  eaee,  tiqr.;  2  lut 
358. 

(r)  Set  ante,  iU9. 
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benefice  or  the  corporeal  eeifliii^  as  institution  is  of  the  sjn-  incorpouai. 
ritual,  and  the  derk  is  not  complete  incumbent  imtil  such  ments.  ~ 
corporeal  possession ;  and  no  lapse  incurs  from  the  time  of 
the  institution,  but  firom  the  time  of  the  induction,  for  it  is 
the  induction  into  a  second  benefice  that  vacates  the  first, 
ind  not  the  institution  to  it  («) ;  so,  if  a  bishop  makes  ad- 
misaon  and  institution  to  his  derk,  and  dies,  and  the  tempo- 
ralities come  into  the  queen's  hands  before  induction,  the 
queen  shall  have  the  presentation  (t).  Without  induction, 
the  derk  is  not  parson,  for  by  this  he  becomes  seised  of  the 
temporalities  of  the  church,  so  as  to  have  power  to  grant 
them  or  sue  for  them,  and  on  this  account  it  is  compared  to 
liTerjr  and  seisin,  by  which  possession  is  given  to  temporal 
estates;  and  what  induction  works  in  parochial  cures  is 
effected  by  installation  into  dignities,  prebends  and  the  like, 
in  cathedral  churches  (u). 

Induction  is  an  act  of  a  temporal  nature  and  on  that  ac- 
count cognisable  only  in  tiie  temporal  courts  (x).  But  see 
farther,  past,  Injxtbies  to  Thinos  Real  ;  as  to  the  requi- 
otes  after  induction,  see  Dig.  P.  n.  tit  Clbrot. 

5.  When  Presentaium  may  be  revoked. 

124.  The  queen  may  revoke  her  presentation  at  any  By  tlie  qiMen. 
time  before  induction,  notwithstanding  letters  obtained  for 
admisBion,  institution  and  induction  (y) ;  so,  there  may  be 
a  revocation  in  law  as  in  fact»  as  where  the  presentee  of  the 
queen  dies  before  induction,  this  is  a  revocation  in  law  (z); 
80,  where  the  queen  presents  her  clerk,  and  dies  before  he 
is  admitted  {a) ;  so,  if  the  chancellor  presents  to  a  benefice, 
iopposing  it  to  be  under  value  and  tiie  queen  being  ap- 

W  WoVenim  ▼.  lAneoln  (Bp,),  (y)  1  Inst.  344.  b. ;  2  RoU.  Abr. 

2  ^b.  174 ;  S.  C.  in  error,  nom.  353. 

lafh  {Bp.)  r,  Woffentm,  3  Barr.  (')  Gylet  t.  Coltkil,  Dy.  360  b ; 

UIO.  Shefield  t.  Ratelife,  Hob.  339;  F. 

(/)  J7cr#  T.  BieJtiey,  ngf.  N.  B.  34 ;  Hutekhu  ▼.  Glover,  Cro. 

{•)  Dy.  221  b.;   Kowd.  528;  2  Jac.463;  Wright  y.  Norwich  {Bp,), 

BoH  Bcp.  451.  1  Leon.  156. 

{»)  Hob.  15;  Gibe.  815.  (a)  Godolph.  266. 
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GRANT  OF  AN  ADV0W80N. 


IMOORFOaSAI. 

BBRBDITA- 

MBNT8. 


By  ■  oommon 
penon. 


In  case  of  de- 
privation. 


prized  of  ity  repeals  the  presentatioii,  and  i»^eeent8  one  m 
her  own  name,  this  is  a  good  r^)eal«  because  the  queen  has 
a  right  precedent  (i). 

It  was  fonnerly  thought  that  none  but  the  queen  eould 
revoke  (c),  but  the  oontrary  appears  to  be  now  the  settled 
doctrine  (cQ. 

6.  ff^hen  void  or  voidabk, 

126.  Tlie  derk  of  a  co-parcener  being  once  complete 
incumbent,  the  turn  is  served,  although  he  is  afterwards 
deprived;  thus  where  the  institution  is  voidable  bj  sen- 
tence declaratory,  as  the  church  is  full  until  the  sentenoe  is 
declared,  the  turn  is  gone  {e).  But  if,  after  presentation,  in- 
stitution, and  induction,  the  church  remains  actuallj  void, 
as  where  the  presentee  does  not  read  the  articles,  there  the 
turn  is  not  served,  but  the  presenter  may  present  again 
without  sentence  of  deprivation  (/).  As  to  Titie  to  Things 
Beal  and  Injuries  to  Things  Real,  see  ftirther,  post,  under 
those  tities. 


Under  what 
words,  when  it 
ia  appendant. 


IV.  CGftant  of  an  ^Irtiobnson* 

126.  Under  this  head  it  will  be  necessary  to  conmder 
1.  How  an  advowson  passes  under  a  grant;  2.  Grant  of 
the  next  avoidance  by  the  queen ;  3.  Grant  by  the  Crown. 

1.  How  it  passes. 

An  advowson,  if  appendant,  being  an  incident,  will  pass 

with  its  principal,  as  a  manor  or  other  corporeal  thing  to 

which  it  is  annexed,  and  therefore  it  will  pass  by  the  grant 

of  a  manor  imder  the  words  cum  pertmentiis  (p) ;  but  a  de- 


(b)  BedmgfteldY.Cttnierhury  (Arek- 
Hikep),  Dy.  292;  Walrond  t.  Pol- 
lard, Dy.  293 ;  Green'i  eoie,  6  Co. 
29. 

(e)  Stoke  ▼.  Syket,  Latch.  191 ; 
JRogerrr.  Holled,  2  Bl.  1039. 
(<Q  lb.      See  alao  Ait. -Gen.  t 


Wpelife,  1  Yez.  60. 

(«)  Windior'9  ewe,  5  Co.  102. 

(/)  Baker  t.  Breni,  Cro.  EL  679; 
Windsor  t.  Canierhiry  {J^kbp,), 
Cro.  El.  687 ;  S.  C,  Moore,  658. 

iff)  1  Inst.  307.  «.;  S/omjie  ▼. 
Clinton,  1  RoU.  Rep.  100. 
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mise  for  jean  of  a  manor  cum  pertmeninSf  will  not  paBB  an   iNcospomBAt 
fldvowson  to  a  lesBee,  for  a  spiritual  benefice  cannot  be        mints.  * 


gnmted  for  yean  <xt  at  will  (A) ;  so,  a  grant  by  a  person  of 
iecktia  mta  passes  an  advowson  (t) ;  or  of  all  Us  tenements 
and  hereditaments  (A);  but  it  will  not  pass  by  the  word 
**  bnds^;"  so^  the  advowson  of  a  vicarage  with  all  com- 
moditiesy  emduments  and  appurtenances,  without  the  word 
'^  hereditaments  "  will  not  pass  an  advowson  (m);  but  it  is 
not  neeesBory  for  the  word  '*  advowson  "  to  be  expressed,  so 
as  words  equivalent  be  used  (n). 

An  advowson  in  gross  being  an  incorporeal  hereditament  AdTowM>n  in 
passes  only  by  grant  by  deed  and  not  by  liveryo) ;    but  as  ^'^^ 
to  livery  see  7  &  8  V.  c  76,  Prec.  Conv.,  Append.  No. 

xvm. 

8.  Grant  of  the  natt  Avaubince, 

127.  As  the  right  of  patronage  in  an  advowson  may 
pass  by  the  grant  of  the  patron,  so  the  right  of  presenting 
to  an  avoidance  or  any  number  of  avoidances  may  be  the 
sabject  of  a  grant  (/?);  but  an  actual  vacancy  cannot  be 
gnmted  (;) ;  therefore  if  an  advowson  be  sold  during  a  va-  when  the  next 
cancy,  the  next  presentation  does  not  pass  (r),  although  the  SJ^rnofpIwi. 
gnmt  of  the  advowson  itself  is  valid  («) ;  so,  if  a  present- 
ation be  made  by  usurpation,  and  the  benefice  be  sold  in  the 
mean  time,  the  case  is  the  same  because  the  church  was 
nerer  full  of  that  derk,  and  that  would  be  an  evasion  of  the 


(i)  OiM  qf  Fenm  (Dmw,  ife*),  9up. 

Dir.  45 ;  Wati.  CL  L.  c.  15.  (n)  fiMM  ▼.    SiapleUm,  Plowd. 

{iiJMkiga y.Demd$,  1  Leon.  191.  435 ;  F.  N.  B.  33;  Wati.  Q.  L.  e. 

\h)  Dy.  323  b ;  Hob.  304 ;  Ptefc.  30. 

Gnnli,  t.  116s  2  RoO.  185, 1.  30.  (o)  1  Inrt.  17.  a.,  332.  a. 

if)  StnU  ▼.    8aml,   Fort.   351;  (p)2»roeiwortonT.2VBcjf,Plowd. 

irfi(r<lMyT.irer^alm|r,3Atk.460:  150;   CrUp'i  ewt,  Cro.  El.  164; 

MB  alio  RMutm  t.   Tim§e,  3  P.  1  Inet.  249.  a. 

WiDB.  401 ;  8.  C,  3  B.  P.  C.  556 ;  {q)  Stephem  t.  WmU,  Vy.  282. 

KpuuHmY.   Ciarit,  2  Atk.  206;  (r)  Leak0T.CkmeiUry(Bp.),lVro. 

AOemark  {Btrl)  ▼.  Robert,  2  Yea.  El.  8, 11. 

jim.  477.  {$)  Or§€nwood  t.  Ltmdom  (Bp.), 


(n)  Ajum.^  Cro.  El.  163 ;  Amm.      3  But.  1510. 
Dy.  351 ;  Wntfklmg  ▼.  WmVUm^, 
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GRANT  OF  THS  NEXT  AVOIDANCE. 


INCOKPOaSAL 

HSASOITA- 

MBNTS. 

When  par- 
chaae  of  next 
presentation  if 
limoniacaL 

What  next 
afoidanoe  win 
pass. 


law(^);  80,  it  seeois  to  be  the  general  opinion  that  if  a  per- 
son purchases  the  next  avoidance  with  intent  to  present  a 
particular  person,  and  the  church  becomes  void  and  the 
party  is  presented,  this  is  simony  (ti) ;  and  if  the  church  be 
purchased  with  intent  to  present  a  son,  it  ajipears  that  it 
makes  no  difference  (x).  Where,  however,  a  ehurdi  is  void 
and  a  grant  of  the  next  avoidance  is  made,  the  grant  will 
pass  a  future  avoidance,  although  not  the  next  immediate 
presentation  (y) ;  so,  if  two  persons  possess  the  grant  of  the 
next  avoidance,  and  afler  the  church  has  become  void,  one 
of  them  relinquish  his  right  to  the  other,  nothing  will  pass 
by  the  release,  and  they  must  both  join  in  the  piesentatioD 
as  before  {z) ;  sed  secus  if  the  release  had  been  before  the 
avoidance  (a). 

If  a  person  grants  the  next  presentation  to  one,  and  after- 
wards grants  the  next  presentation  to  a  second,  the  second 
grant  is  void,  and  the  grantee  shall  not  have  the  second  pre- 
sentation (&) ;  unless  the  first  grantee  presents  on  a  simoniacal 
contract,  and  the  queen  afterwards  presents  on  her  title  of 
nmony,  then  the  second  grantee  may  present  when  the  church 
is  void  of  the  queen's  incumbent  (c). 

A  next  avoidance  being  but  a  chattel  interest,  the  grant 
must  be  to  the  grantee  and  his  executors,  but  if  it  be  to  the 
grantee  and  his  heirs  the  executors  will  have  it  {d)\  this  is 
however  to  be  understood  of  presentative  benefices,  for  in  a 
donative  such  void  turn  descends  to  the  heir  (e). 


(0  fFo/lwrT.  Hammertley,  Skinn. 
90. 

(«)  Kitcktn  J.Calvert,  Lane,  102. 

(«)  Wmeambi  ▼.  Pnletton,  Noy, 
29;  Atum,t  Godbolt,  390:  but  see 
as  to  this  Utter  point  Smith  ▼.  8hel- 
home,  Moor,  916;  S.  C,  Cro.  Bl. 
685;  mneheonae  t.  Winekeiter 
i^.),  Hob.  165. 

(y)  Amh.,  1  Dy.  26  a ;  Agard  t. 
Peterborough  (Bp,),  2  Vj.  129; 
S.  C,  1  And.  15 ;  StephetUY.  Ciark, 
Moor,  89;  Broheebg  ▼.  Wiehham, 
I  Leon.  167 ;  Baker  t.  Bogere,  Cro. 


Car.  173;  Wofferettm  y.  Lmeeh 
(i[p.),  2  was.  174  ;  S.  C,  in  error, 
3  Burr,  1504 ;  S.  C,  1  Blsckit. 
490. 

(j)  Brokeekg  ▼.  Lineolm  (Bp.)f  1 
And.  223. 

(a)  Lewie  ▼.  Betmet,  Moor,  467. 

(»)  Wmiami  T.  Limeolm  {Bp,), 
Cro.  El.  790. 

(c)  Wineheomhe  ▼.  Winehetter 
(J^.),  Hob.  165 ;  Wats.  CI.  L.  c 
10. 

(d)  Anon.,  Dy.  26  a. 
(«)  1  Inst.  90.  a. 
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By  the  12  A.  at.  2,  c  12,  grants  of  the  next  avoidance   incorpoebai. 
to  dergymen  are  declared  simoniacal  and  void,  see  Dig.  P.        mknts. 
II.  tit  Adyowson  ;  P.  ni.  Presentation. 

3.  Grant  by  the  Croum. 
128.  Grrants  by  the  Crown  differ  firom  those  by  the  sub-  Difference  be- 
ject  in  two  particulars: — First,  the  grant  of  a  manor  by  a  by^e  Crown 
anbject  passes  an  advowson  that  is  appendant,  see  ante,  §  126 ;  ^^  ^^  ^  ^^' 
bat  it  is  otherwise  in  the  case  of  royal  grants,  where  an  ad-  in  the  case  of 
TOWBon  will  not  pass  except  it  be  expressly  named,  and  that  appendaDtT^ 
byvirtaeof  the  Statute  de  PrtBrogativA  reffis,  see  Dig.  P.  ii.  tit. 
Abtowson;  and  so  it  has  been  adjudged  in  several  cases  (/); 
but  some  cases  have  been  deemed  not  within  the  reason 
of  the  statute,  such  as  the  Crown's  restitution  of  lands  to  the 
hebs  of  idiots,  or  of  the  temporalities  of  bishops  (^) ;  so, 
words  of  reference  have  been  deemed  suffident  as  when  the 
king  granted  a  manor  with  all  its  appurtenances,  as  the  same 
came  to  or  were  possessed  by  the  Crown  (A). 

In  the  next  place,  although  the  grant  by  a  subject  of  a  Of  a  Toid  turn. 
Toid  torn  is  void,  yet  such  grant  by  the  Crown  is  good  (t) ; 
but  if  daring  the  avoidance  the  queen  grant  a  manor  to 
which  an  advowson  is  appendant,  with  all  advowsons  append- 
ant thereto,  the  void  turn  will  not  pass  by  these  words  (A).  A 
right  of  presentation  however,  accruing  to  the  queen  by 
lapse  is  not  grantable  either  before  or  after  its  fall  (/) ;  where 
therefore  the  queen  has  two  titles  to  the  same  church,  one 
as  patron  and  the  other  by  lapse,  and  she  grant  the  advowson 
genendly,  the  grantee  will  not  be  entitled  to  the  void  pre- 
KDtadon  (m). 

{/)  WiUi&H,  T.  Berkley,    Flowd.  (k)  Case  qf  Bedmiruter  Manor, 

t43;  StukeUpr.Builer,  Hob.  170;  Dy.  300  a;  Fane*e  cote,  Cro.  Jac., 

^l^hMier*$  emee,  10  Co.  64.  26 ;    Oeorge  ▼.   Daiion,  nip. ;  bat 

(f)    Stanndf.    Pnerof.,    43    a;  aee  contra,  F.  N.  B.,  33,  18,  and 

Mder.  Advows.  36.  Dy.  282. 

(A)  Wkitiler^e  eaee,  amp.  (/)  Colt  and  Olover'e  eaee.  Hob. 

(0  Dy.  282,  300 ;  Oeor^e  t.  Dal-  154. 

K  3  Leon.  196 ;  S.  C,  Gonldab.  (m)  Dy.  348 ;  2  Roll.  Abr.  196. 
73;  Ow.&a. 
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APPROPRIATION. 


INCORKIRSAL 

miRBOITA- 

MBNTfl. 


Definition. 


Vicar  and  per* 
petoai  curate. 


Vicarage  by 
endowment. 


V.  SppiopTfatlan  anb  Imptoprlatiim. 

1.  Appropriation. 
§  129.  Appfropriation  of  an  advoweon  was,  when  the  chaidi, 


with  the  tithes,  glebe,  &o.,  was  appropriated  to  the  perpetual 
use  of  some  corporation,  religious  or  ecclesiastical,  legulariy 
it  was  made  to  a  sole  corporation  which  performed  divine 
service  (n);  but  sometimes  to  a  dean  and  chapter  {o).  In 
all  cases  the  sufficient  endowment  of  a  vicar  was  a  necessary 
condition  of  appropriating  a  benefice,  and  without  sudi  an 
endowment  the  impregnation  was  not  good  (p).  Where  the 
vicarage  is  not  endowed  the  impropriator  of  the  small  tithes 
is  bound  to  maintain  a  priest^  and  upon  information  b j  the 
Attomey-^General,  the  Queen  may  assign  such  allowance  as 
she  thinks  proper  {q).  Such  a  minister  is  called  a  perpetual 
curate ;  between  whom  and  a  vicar  there  is  this  difierence, 
that  the  latter  is  in  for  life,  and  the  former,  as  it  is  said,  at 
will  only  (r).  A  vicar  is  usually  endowed,  but  a  curate 
never  (#),  except  since  Queen  Anne's  Bounty,  (see  Dig.  P. 
I.  tit  AuoMENTA'noir);  so,  where  there  is  a  curate  the 
parson  is  incumbent,  but  where  there  is  a  vicar,  the  vicar 
is  incumbent  {iy 

A  vicarage  by  endowment  becomes  a  benefice  distinct 
from  the  parsonage ;  and  as  a  vicar  is  now  enabled  to  recover 
his  temporal  rights  without  the  aid  of  parson  or  patron,  so 
he  has  the  whole  cmre  of  souls  transferred  to  him  by  the  in- 
stitution of  the  bishop  (u).  The  parson,  by  rnaking  the 
endovnnent,  acquires  the  patronage  of  the  vicarage^  and  if 
the  parson  makes  a  lease  of  the  parsonage  without  reserving 

(n)  Plowd.  496.  (r)  Bnnb.  234. 

(o)  lb.  I  Parry  v.  Baneit,  Cro.  (#)  Bonb.  273. 

Jac.  518 ;  1  RoU.  Abr.  238.  (/)  Bam,  E.  L.,  tit.  Appropria- 

{p)  Orendan   t.  Lmeoln  (Bp.),  tion,  PhiU.  ed. 


Flowd.  496 ;  CoU  ▼.  Coventry  {Bp,), 
140;  Sdd.,  e.  12,  8.  1. 
{q)  Boiuey  ▼.  Xee,  1  Vem.  247. 


(«)    BrUion  and  Wade't  CMt,  1 
Sid.  426;  Gibs.  719. 
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to  himsdf  the  right  of  presenting  to  the  vicarage^  the  patro-    imcobvobval 
nage  of  the  vicarage  passes  as  inddent  to  it  (ar),  "mVkt«^" 

There  were  no  yicaniges  at  common  law,  and  therefore 
no  tithes  or  profits  do  de  Jure  belong  to  the  vicar  only  by 
endowment  or  prescription  (y). 

An  adyowson  will  be  disappropriated,  if  the  body  to  which  Diiapproprift. 
it  18  annexed  is  dissdved  (jt)  ;  so,  if  a  presentation  be  made  ^^' 
to  the  church,  it  becomes  ever  after  presentable  (a). 

2.  Ingnrqpriaiian, 

l.'U).  Although  appropriations  were  regularly  made  to  Aporoprlatioa 
8(nritiial  persons  only,  yet  many  grants  of  parsonages  were  ^^^oo  ^ 
made  by  the  Crown  to  laymen,  particolarly  in  the  reign  of  tinf*i"fc«d. 
Hen.  8,  and  that  which  was  an  appropriation  in  the  hands  of 
spiritual  persons  is  usually  and  properly  called  an  impro- 
priation in  the  hands  of  a  layman ;  and  by  the  statutes  for 
dissolving  religious  houses  the  rectory  tithes,  &c.  impro- 
priate come  to  the  hands  of  lay  persons  are  temporal  in- 
heritances (6),  transferable  as  any  other  species  of  property, 
and  for  which  the  same  actions  may  be  brought  (c). 

Before  the  Bef ormation,  if  the  benefice  was  given  ad  men' 
som  mtmaehortim  and  so  not  appropriated  in  the  common 
form,  but  granted  by  way  of  union  pknojure,  in  that  case 
it  was  served  by  a  temporary  or  stipendiary  curate,  belong- 
ing to  tiieir  own  house,  and  sent  out  as  occasion  required ; 
but  when  such  appropriations  with  the  charge  of  providing 
for  the  cure  were  transferred  (after  the  dissolution  of  the  re- 
ligious houses)  from  spiritual  sodeties  to  lay  individuals,  who 
were  not  capable  of  serving  them  by  themselves,  they  were 
oonsequentiy  obliged  to  nominate  some  particular  person  to 
the  ordinary  for  his  licence  to  serve  the  cure :  which  gave 


{»)  SkirUy  T.  UnderMU,  2  RoU.  (j)  Plowd.  501. 

B^.304;  DiamiT.£mAaw,Aiiibl.  (a)  Plowd.  #191.;   1    RoU.    Abr. 

329;  and  lee  Portland  (Duke)  t.  240. 

Bmghmm,  1  ContUt.  162.  (ft)  lut.  159.  a.  {  W.  Jo.  3. 

(y)  Briitom   md   Ward's  eau,  (e)  Baldwin  ▼.  Wine,  Cro.  Cmr. 

lUm.  113.  301. 

VOL.  I.  L 
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INCIDBNT8  TO  AN  ADVOWSON. 


iNcoRPOMAL  rifle  to  perpetual  curades,  as  they  are  now  termed,  the  per- 
MENTg.  sons  80  lioenfled  not  being  removable  at  the  pleasure  of  the 
impropriator,  nor  in  any  other  manner  except  by  due  revo- 
cation of  the  licence  of  the  ordinary  {d)  ;  but  it  has  been 
held  that  land  annexed  to  a  perpetual  curacy  cannot  be 
leased  by  the  curate  so  as  to  bind  the  successor,  without 
the  consent  of  the  ordinary  and  patron  (e).  As  to  the  union 
of  churches,  see  Dig.  P.  ii.  tit  Churchxs. 


Advowfon  a 
Taioable  thing. 


When  not  a 
matter  of  pro* 
fit. 


VL  Iiuftinitt  to  an  ^Irfiofosonu 

131.  The  most  important  inddents  to  an  advowson  are 
what  regards  estates  in  an  advowson,  and  conveyances  of 
such  estates. 

An  advowson  or  the  general  right  of  presentation  was 
held  to  be  a  valuable  thing  which  might  be  sold  and  its  an- 
nual value  estimated  (/) ;  but  the  exercise  of  this  right  la 
deemed  a  matter  of  trust  (ff\  and  therefore  an  advowson 
will  not  pass  under  the  name  of  "  commodities,  emoluments, 
profits,  and  advantages  (A) ;"  and  on  the  same  principle  the 
next  immediate  presentation  cannot  be  sold  (t) ;  and  on  the 
same  principle  bonds  ^ven  to  resign  any  benefice  upon  the 
request  of  the  patron,  whether  general  or  special,  were  held 
invalid,  until  the  9  G.  4,  c.  94,  made  special  bonds  of  resig- 
nation in  favour  of  a  son  or  other  near  relative  valid  under 
particular  restrictions  (J);  so,  on  the  same  principle,  of  an 
advowson,  wherein  a  man  has  an  absolute  ownership,  as  he 
has  in  lands  and  rents,  he  shall  not  plead  that  he  is  seised  in 
his  demesne  as  of  fee,  because  that  inheritance,  savouring 
not  de  damo,  cannot  serve  for  the  sustentation  of  him  or  his 


(d)  Gibf.  819 ;  and  we  1  Connat. 
165. 

(«)  Doe  ▼.  Thomoi,  9  Ad.  &  EU. 
556;  I  Per.  &  DaT.  578. 

(/)  Fletat  1.  2,  c.  71 ;  Britt.  185. 

(g)  Barrett  ▼.  Giubb,  2  Bl.  1052. 


(A)  Landom  (Bp.)  t.  Sfmikwet 
{Chapter,  ^.),  Hob.  303. 

(t)  See  ante,  i  127. 

(J)  See  Preced.  In  CouTej.  tiL 
Bondi,  Srded. 
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hmaehold  {k) ;  wed  secus  as  to  the  Ciown(/);  and  in  a  writ   inco&po&xal 
of  right  of  advowson  [before  3  &  4  W.  4,  o.  27  (m)]  a  man        mints.  ' 
flhoald  not  allege  the  esplees  or  taking  the  profits  in  him** 
sdf  (n) ;  so,  on  the  same  principle,  guardian  in  aocage  can- 
not present,  see  Dig.  P.  m.  tit.  Guabdian  and  Infant* 

An  adyowson  being  an  incorporeal  hereditament  present- 
ation to  a  dmrch  is  ihe  onlj  seisin. 

A  person  maj  have  the  same  estate  in  an  advowson,  both  Esutes  in  an 
m  respect  of  quality  and  quantity,  as  in  any  other  real  pos-  *  ^°'"®°- 
eesBon ;  so,  there  may  be  an  equitable  owner  of  an  advow- 
flon,  as  cestui  que  trusty  or  purchaser  before  conveyance,  but 
Ae  trustee  or  mortgagee  will  have  the  bare  right  of  present- 
atiGn  and  not  of  nomination  (o). 

There  may  be  curtesy  of  an  advowson,  but  before  the  late  Curtesy. 
Dower  Act,  (see  Dig.  P.  n.  tit.  Dower),  if  the  advowson 
were  appendant,  and  the  wife  died  before  entry  into  the 
manor,  the  husband  could  not  present  because  he  had  no 
aeiain  [p) ;  but  it  seems  to  have  been  otherwise  where  the 
advowson  was  in  gross  {q). 

There  may  also  be  a  tenant  in  dower  of  an  advowscm;  Dower, 
and  if  a  widow  is  endowed  of  a  third  part  of  a  manor  to 
which  an  advowson  is  appendant,  the  third  part  of  the  ad- 
TOwson  shall  pass  therewith  (r);  and  if  the  estate  of  the  hus- 
band consists  of  three  manors  appendant,  the  commourlaw 
lif^t  of  dower  is  as  it  seems  the  third  presentation  to  each 
adrowson  («)•  K  the  advowson  be  in  gross,  the  assignment 
of  dower  must  be  of  the  third  presentation  (/). 
The  descent  of  advowsons  followed  the  rules  of  the  com- 

W  7  E.  3,  63;  24  E.  374;  1  Inst.  Wms.  404 ;   Wegtfaiinff  ▼.  We$i/a^ 

IT.  1.  Unff,  3  Atk.  459 ;  Oailey  t.  Selby, 

(0  34  H.  6, 34  ;  bat  lee  26  E.  3,  1  Str.  403. 

64; Flowd.  503.  (p)  1  Init.  29.  a. 

(■)  See  Dig.  P.  ni.  tit.  LiMrrA-  {q)  Hargr.  Co.  litt.  29.  a.,  n.  (5). 

nmr.  (r)  Dy.  35;  I  Inct.  351. 

(a)  8  E.  2,  /Vet.   al  SgL,  10;  («)  1  Inst.  30.  b. 

Biaet.  L  4,  foh  263;  Fleta,  1.  5,  e.  5.  {t)  Howard  ▼.  Cmenduh,    Cro. 

(•)   C7«fr  T.  Peaeoci,  Cro.   EL  Jac.  621 ;  citing  13  Ei  2,  Dowerp 

»9;  Amkurti  w.  Dowling,  2  Vem.  161 ;  11  E.  3,  Id.  80. 
401;    Oardmer  t.   Gt^h,    2    P. 

l2 
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iircoBromBAL  mon  law  or  of  custom  as  the  descent  of  other  property,  ex-* 
MXNT8.  ~  cept  80  far  as  regarded  the  possesno  fratris  (u),  the  law  re- 
specting which  is  now  altered ;  (see  Dig.  P.  m.  tat.  In- 
heritance); so  also  as  to  presentation  by  co-parceners  (x). 

But  in  donatives  the  right  of  donation  descends  to  the 
heir-at-law,  where  a  vacancy  has  occurred  in  the  lifetime  of 
the  ancestor,  because  there  is  no  lapse  in  donatives,  and  the 
executor  has  no  title,  as  he  would  have  in  presentatiye  ad- 
vowsons  (y). 

So,  an  advowson  was  held  to  be  assets  by  desceni^  and, 
before  the  3  &  4  W.  4,  c.  104,  making  all  real  property 
assets  for  the  payment  of  debts,  was  adjudged  to  be  such  and 
ordered  to  be  sold  for  that  piurpose  (jt). 

CooTeyanoe  of  132.  An  advowson  in  gross  may  be  transferred  by  eyeiy 
•n  adTowMD.  gp^cies  of  couYcyance  applicable  to  the  transfer  of  real  in- 
corporeal property,  according  to  the  nature  of  the  owner^s 
estate  therein  (a).  There  are,  however,  some  diversitieB 
arifiing  from  the  different  kinds  of  advowsons,  and  the  na- 
ture of  the  property  in  them.  As  an  advowson  must  pass 
by  grants  a  conveyance  by  the  deed  of  the  tenant  in  tail 
would  not  before  the  7  &  8  V.  c.  76  (i),  have  worked  a  dis- 
continuance, therefore  if  tenant  in  tail  of  a  manor,  where- 
unta  an  advowson  was  appendant,  made  a  feoffinent,  with 
or  without  deed,  of  one  acre  with  the  advowson,  and  the 
church  became  void  and  the  feoffee  presented,  and  then  the 
tenant  in  tail  died,  and  the  church  became  void,  the  issue 
should  not  present,  until  he  had  recontinued  the  acre,  but 
if  the  feoffee  had  not  executed  the  same  by  presentation 
then  the  issue  m  tail  should  have  presented  (<;) ;  and  an 
advowson  appendant  underwent  before  the  6  &  7  V •  c 


(«}  1  Inst.  14.  b.  301 ;  8.  C,  in  error,  1  B.  P.  C.  114. 

(jr)  AsUe,  %  132.  (a)  See  anie,  %  126. 

(y)  1  Intt.  90.  a.,  n.  4  ;  JUpinp-  (b)  See  Prac.  Conv.,  Append.  No. 

/on  T.  Tamworih  School  {GovertMr),  zriii.,  3rd  ed. 

2  WOb.  153,  &c.  (c)  BrtdmCt  eate,  1  Co.  76;  1 

{i)  TMgsY.  Bobinion,  I  P.  Wms.  Inst.  333.  b. ;  1  Roll.  Abr.  632. 
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76  (d),  aD  the  oonseqiieiioes  of  a  discontinuanoe  of  the  prin-   imcobpoual 
dpaly  but  an  advowson  in  gross  could  not  be  discontinued       mbnts. 
because  disoontiniianoe  could  arise  only  in  things  which 
migbt  pass  by  liveiy  (e);  so,  where  there  is  a  remitter  to 
a  manor  there  will  be  remitter  to  an  advowson  which  is 
a]^)endant  thereto. 

Again,  a  grantor  can  alien  an  advowson  for  so  long  a  Alienation  hj 
period  only  as  his  estate  or  interest  continues  therein,  ^^Hbr^lifi). 
therefore  if  a  tenant  in  tail  or  for  life  grants  the  next 
aToidance  and  dies  before  the  avoidance  takes  place,  the 
grant  is  void  as  against  the  issue  in  the  one  case  (/),  and 
»  against  the  remainde]>-man  in  the  other  (ff) ;  and  the 
caae  is  the  same  although  the  heir  of  tenant  in  tail  joins  in 
the  grant,  it  shall  nevertheless  be  void  as  against  him,  be- 
cause he  had  nothing  in  the  advowson,  either  in  possession 
or  right,  or  actual  posdbility  at  the  time  of  the  grant(A); 
hot  where  a  grantor  possessed  of  a  term  of  years  in  a  rec-  By  tenant  for 
torj,  to  which  the  advowson  of  a  vicarage  was  appendant,  ^^^*^ 
granted  the  next  avoidance  and  then  died,  it  was  held  that 
the  estate  of  the  grantee  was  not  defeasible  by  surrender  of 
the  term  by  the  grantor's  administrator,  but  that  he  should 
have  the  next  avoidance,  for  otherwise  the  grantor  would 
derogate  from  his  own  grant  (i).     See  further  as  to  the 
giant  of  the  next  avoidance,  anie,  §  127.    As  to  when  a 
cfanich  becomes  void,  &c.,  see  post,  Title  to  Thinos  Beal 
and  Injubibs  to  Thinos  Real. 

(i)  Pkee.  ConT.,  Append.  No.x?iii.  (^)  Davenpori*9  ea»e,  8  Co.  144  ; 

(e)  1  laat  332.  a.     Bat  lee  as  D^moke  ▼.  Hobart,  1  B.  P.  C.  106. 

to  fivciy,  7  &  8  v.  e.  76,  tup.  (A)  Wivert  eoie,  Hob.  45. 

CO  Bewlef  T.   Waiter,    1    Boll.  {i)  Jkneiipari'*  cage,  n^ , 
Abr.aia. 
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Lord  qf  the  Manor, 
Lay  Impropriator, 
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Real  Compotitian, 
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VIII.  AadD  Of  Citiff  an)»  Kent^iargtf  tti^er  tit  €iXtt$  €mmMitm 
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142.  Apportionment  in  retpeet  iff  the  Land. 
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2.  Becovery  of  ihe  Bent-eharge.  incowoaBAL 

HERBDITA- 

\  144.  DUtrm/or  JUkm.  mbnts. 

3.  RateabiUty  of  Rent-charges. 
145.  A9  in  regard  to  the  T%thee. 

4.  Merger  of  Rent-charges. 
146.  When  applicable, 

5.  Incidents  to  Tithes  €md  Rent-charges. 
147.  Rent-'Chargee  liable  to  the  tame  Ineidenie. 

6.  Extent  of  the  Tithes  Commutation  Acts  ojs  to  Rent-charges. 

148.  OMHRWo/ioM  ff  Land  fir  Tithu,  \  148.  Commutation  qfPereonal  Tithee. 
148.  TUhee  in  London. 


$  133.  Tithes  are  an  ecclesiastical  inheritance  collateral  Wbat  are  tithes. 
to  the  estate  of  the  land  and  due  only  to  an  ecclesiastical 
person  by  ecclesiastical  law.  They  may  be  considered 
under  the  following  heads : — 1 .  Nature  of  and  incidents  to 
tithes;  2.  To  whcHn  payable;  3.  By  whom  payable  or 
otherwise ;  4.  What  things  titheable  or  otherwise ;  5»  Set- 
tiDg  oat  tithes;  6.  Exemptions  from  tithes;  7.  New  law 
under  the  Tithes  C!onunutation  Acts. 


L  If atute  of  anHf  Incfbents  to  ®ft]^es. 

Utiles  are  the  tenths  of  the  produce  of  the  ground  or  of  Definition, 
personal  industry,  and  are  distinguished  into  prsedial,  per- 
BODsly  or  wixt,  and  again,  according  to  their  value,  into  great 
and  smalL    PrtBdial  tithes  are  such  as  arise  immediately  Different  kinds 
ftom  the  ground,  as  grain  of  all  sorts,  hay,  wood,  fruits,  and  ^^^^^^^ 
herbSi    Mixt  tithes  are  such  as  do  not  arise  immediately 
fiom  the  ground,  but  from  things  nourished  by  the  ground, 
»  calves,  lambs,  chickens,  colts,  milk,  cheese,  and  egg& 
Pawmd  tithes  are  such  as  arise  by  the  industry  of  man, 
being  the  tenth  part  of  the  clear  gain  after  charges  de- 
ducted ;  and  these  are  in  some  places  due  by  custom,  and 
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nrcoEPouAL   by  2  &  3  E.  6  are  given  permanently,  but  by  the  sta- 

BXmSDITA*  •ail  i  •  f 

MiKTi.  tute  daj-labourers  are  excepted:  so,  it  seems,  servants  of 
the  plough  (A);  so,  an  innkeeper  by  the  sale  of  wine  and 
beer  (J) ;  so,  any  person  for  gain  made  by  money  put  out 
at  interest,  or  by  the  sale  of  a  house  (m). 

Tithes  are  again  distinguished,  according  to  their  value, 
iato  great  and  small:  great  tithes  are  tithes  of  wood,  com,  or 
hay  (n) ;  so,  formerly,  other  herbs  planted  in  large  quantities; 
but  it  seems  now  to  be  settled  that  tithes  are  great  or  small 
according  to  the  nature  of  the  things,  and  not  according  to 
the  mode  of  cultivation,  or  the  uses  to  which  they  are  ap- 
plied, therefore  the  tithe  of  beans  and  peas,  whether  sown 
in  fields  or  gardens,  are  great  tithes  (o),  and  potatoes  though 
sown  in  large  quantities  are  small  tithes  (p). 


Inddenti  to 
tithe*. 

AreaiMts. 

Salject  to 
dower  and 
curteiy* 
Entailable. 


134.  Tithes  which  came  to  the  Crown  by  the  statutes 
of  dissolution,  and  are  now  vested  in  lay  impropriators,  are 
subject  to  all  the  laws  and  incidents  of  other  freehold  pro- 
perty, being  assets  for  the  payment  of  debts,  and  subject  to 
dower  and  curtesy  {q) ;  so,  as  lay  fees  they  are  tenements 
within  the  Statute  de  Donis  (r),  and  may  be  entailed  and 
limited  to  the  heir(«);  so,  by  the  33  H.  8,  c.  7,  s.  7,  re- 
coveries and  fines  of  tithes  and  other  ecclesiastical  posses- 
sions which  were  in  lay  hands  might  be  suffered  and  levied 
in  the  same  manner  as  of  lands ;  but  tithes  must  have  been 
named  to  pass  in  such  assurances  {£). 
How  oonTeyed.  Being  incorporeal  hereditaments  they  pass  by  grant  only, 
but  not  without  deed  (u) ;  and  they  cannot  be  granted  by 
copy  unless  the  custom  permits(t;);  so,  they  are  not  sub- 


{k)  1  Roll.  Abr.  646, 1.  25. 

(0  2  Bnlst.  141. 

(m)  1  RoU.  Abr.  656,1.  n/^ 

(n)  Cro.  Car.  28 ;  Hutt.  77;  Palm. 
220. 

(o)  8im$  ▼.  BewMit,  7  B.  P.  C.  29. 

(p)  Smith  ▼.  Wyait,  2  Atk.  364. 

(y)  Hulmt  T.  Pardoe,  M'Cld. 
393 ;  S.  C,  3  E.  &  Y.  116. 


(r)  1  Init.  159.  a. 

(«)  Cro.  Jao.  301 ;  1  Vent  173; 
R.  ▼.  BUU,  3  Price,  323;  8.  C, 
3B.&Y.  781. 

(0  Qibwuy.  Omrke,  IJae.  &  W. 
159 :  3  E.  &  Y.  946. 

(«)  Glove  T.GiMiel,  3  But.  1873. 

(v)  Hoe  V.  Taylor,  Moor,  355. 
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ject  to  the  cuBtomary  modes  of  descent  as  to  gavelkind  or   iitco&pobbal 
baroogh-'Knglifth  (or).  ments. 

lltlies  of  which  a  man  is  seised  in  fee  may  be  devised  as  Pan  under 
hereditaments  (y);  but  not  mider  the  word  '' lands "  (;?), 
unless  the  devise  cannot  be  otherwise  interpreted  (a);  but 
it  seems  not  to  be  settled  whether  tithes  would  pass  under 
a  devise  of  a  messuage  and  tenement,  ''and  all  the  profits 
andng  therefrom  at  D.  in  the  parish  of  B.''  (b) ;  but  the 
word  **  tenements  "  in  a  private  Act  of  Parliament  includes 
tithes  (c> 

The  Will  Act,  7  W.  4  &1  V.c.26,  includes  tithes;  (see 
Dig.  P.  m.  tit.  Wills);  and  as  it  relates  to  all  real  pro- 
perty will  necessarily  extend  to  rent-charges  substituted  for 
txthes  under  the  Tithe  Commutation  Acts. 

Tithes  are  the  only  incorporeal  hereditaments  made  liable  Rateabto. 
to  tlie  poor-rates  by  the  43  EL  (See  Dig.  P.  m.  tit  Poor). 
So,  a  smn  of  money  given  under  an  Indosure  Act  to  a 
rector  or  vicar,  in  lieu  of  tithes,  which  are  rateable,  is 
eqoaDy  rateable  (^;  and  a  vicar  is  liable  to  poor-rates  for 
Us  tithe (e);  so,  they  are  liable  to  the  payment  of  first 
firiiitB(/);  but  the  common  law  relieves  ecclesiastical  per- 
sons finom  toU,  murage,  and  pontage  (^),  though  not,  as  it 
teems,  firom  the  sewers'  rate  (A).     Tithes  are  expressly 
enumerated  among  the  real  property  liable  to  the  land-tax 
in  38  G.  3,  c.  5. 

{*)  Boev.  LUmdi^,  2  N.  R.  491 ;  863 ;  S.  C,  5  D.  &  R.  695  ;  R.  ▼. 

8.  C,  2  E.  &  T.  557.  Kimbolton,  6  Ad.  &  EU.  603,  aa  to 

(y)  BUek  r.  8amder»,  Sty.  261 ;  tithes  under  Indoimre  Acts. 

Swinb.  140.  (d)  Loumdei  t.  Home,  2  Bl.  1252 ; 

{*)  Perkhu  ▼.  WUde,  Noy,  95.  S.  C,  2  E.  &  Y.  340.    See  also  A.  t. 

(a)  Snmden  r.  JRUeh.  Sty.  279 ;  Boidero,  4  B.  &  C.  467 ;  8.  C,  6  D. 

Mimt  ▼.  AtJUon,  1  P.  Wms.  386.  &  R.  557 ;  R.  t.  WUiouf,  5  Ad.  & 

Seeabo^o^wm  i.BlaeJatime,  1  My.  EH.  250 ;  S.  C,  6  Ner.  &  Man.  567. 

ft  K.  570.  (0  R.  ▼.  Turner,  1  Str.  77. 

(*)  Doe  ▼.  J^enom,  2  Bing.  118 ;  (/)  2  Bom's  E.  L.  tit.  FbntFmiU, 

S.  C,  2  J.  B.  Moore,  260.  {g)  2  lost.  642. 

(e)  Pomea  r.  Bidl,  Com.  265  ;  (A)  CalUs  on  Sewers,  131 ;  Com. 

8.  C,  1  E.  ft  Y.  733 ;  X.  t.  Shingle,  Dig.  Sewere (E.  5).  And  see  Soadp  r. 

1  Str.  &50 ;  S.  C,  1  E.ftY.  738.   See  Wilton,  3  Ad.  &  EU.  248,  and  Dig. 

•faa  CkeifMd  r.  Jteflon,  3  B.  &  C.  P.  in.  tit.  Sewers. 
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MBNTS. 

Tithe  Commu- 
tation Act. 


By  the  Tithe  Commutation  Act,  6  &  7  W.  4,  c  71,  the 
rent-charge  substituted  for  tithes  is  made  liable  to  the  same 
rates  as  tiie  tithes  have  been. 


To  thepanon 
of  common 
right. 


Fortionist. 


ToTicarby 
cndowmenti 
&c. 


m.  ^  foj^om  btte. 

135.  Tithes  of  common  right  belong  to  tiie  parson  of  that 
church  within  the  predncts  of  whose  parish  they  arise  (t),  th« 
limits  of  which  are  to  be  ascertained  by  reputation  (A),  or  by 
the  imresisted  claims  of  parochial  authorities,  or  the  perambu- 
lations whereof  are  generally  made  every  year  (I);  but  one 
person  may  prescribe  to  have  tithes  within  the  parish  of  an- 
other parish,  which  is  called  a  portion  of  tithes  (m) ;  and  this 
is  so  distinct  fix)m  the  rectory,  that  if  the  person  haying  it 
purchases  the  rectory,  the  portion  is  not  extinct,  but  re- 
mains grantable(n);  and  where  a  layman  or  portionist  has 
been  long  in  possession,  courts  of  equity  will  not  disturb 
the  possession,  but  leave  tiie  rector  to  establish  his  right  at 
law(o). 

As  between  the  parson  and  the  vicar  of  a  parish,  all 
tithes  to  which  tiie  latter  cannot  prove  a  titie  by  endow- 
ment or  prescription  belong  to  the  parson  (/?)  ;  and  as  the 
titiies  do  not  belong  to  tiie  vicar  de  jure,  endowment  wiU 
not  be  presumed,  but  must  be  shewn  on  his  part  {q)\  but  a 


(t)  2  Inat.  641;  Prideaux  on 
Tithe8»  302 ;  2  Comm.  27. 

{k)  Niekoh  ▼.  Parker,  U  Eaat, 
331. 

(0  FhiU.  Et.  249.  See  also 
Clarke  t.  JemUnffe,  4  Gwili.  1424; 
Jenkineon  ▼.  Sofftton,  5  Price,  504. 

(m)  Giba.  663. 

(ji)  Sir  E,  Cok^e  eate,  2  RoU. 
R^.  161 ;  1  GwiU.  375 ;  1  E.  &  Y. 
314.  See  also  on  this  point  The  Ser^ 
icoiilt'MM,  D7.83a;  16wm.ll9; 

1  £.  &  Y.  51 ;  Putter  t.  Borotfie» 
4Co.  34;Godb.  35;1E.  &Y.86; 
Zhwnee  ▼.  Moomum,  Bunb.  189; 

2  GwiU.  658 ;  1  E.  &  Y.  803  ;  Lewie 


Y.  Votmff,  M'CleL  113 ;  S.  C,  13 
Price,  394;  3  E.  &  Y.  1135; 
IVboUey  ▼.  Piatt,  M'CleL468s  S. 
C,  3  £.  &  Y.  1068 ;  PeOatt  ?. 
F^rrare,  2  B.  &  P.  542 ;  S.  C,  2  E. 
&  Y.  494 ;  CariieU  (Bp.)  y.  Bteta* 
1  Y,  &  J.  123;  FTyW  v.  ITtfrrf,  3  Y. 
&  J.  192. 

(o)  Scott  T.  Airy,  dted  1  Anitr. 
311.  See  also  Orenilefi  t.  Skumer, 
4  GwUl.  1513. 

(p)  2  Bolat.  27 ;  Grene  t.  AuiHB, 
Cro.  Jac.  116  ;  S.  C,  Yelr.  86. 

{q)  Orew  ▼.  A%$teih  mip,  s  ^bA 
see  Ladf  JDarinumth  ▼.  Bak0i»f  16 
East,  334. 
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vkar  has  the  aame  right  to  all  tithes  in  hi^  endowment,  as  a   inoorpo»bal 

HS&KDITA- 

rector  has  of  common  riglit(r),  unless  a  usage  to  the  con-  m«nt». 
traiy  be  shewn  (r) ;  but  if  a  Ticar  have  received  tithes  for 
many  years  not  mentioned  in  his  endowment,  it  seems  not 
settled  whether  a  subsequent  augmentation  or  endowment 
shall  be  presumed  (#) :  tiie  deed  of  endowment  is  not  con- 
ebnye  in  questions  between  rector  and  yicar  {t). 

Pftyable  to  the 

136.  Tithes  eztrarparochial  or  within  the  compass  of  no  ™^' 
oertain  parish  belong  to  the  Crown  (u)y  and  the  titie  of 
the  Crown  is  not  confined  to  such  extra-parochial  lands  as 
were  forest  or  parts  of  forest  land  {x) ;  and  under  a  grant 
of  tithes  arising  from  lands  de  novo  assartaiis  et  assartandis 
within  the  extrarparochial  parts  of  a  forest,  it  was  held,  tiiat 
the  grantee  was  not  entitled  to  the  tithes  of  lands  in  the  occu- 
pation of  the  keeper  of  the  forest,  nor  of  lands  inclosed  by  a 
private  person  by  encroachment  upon  the  forest  (y). 

The  tithes  of  assart  lands  in  the  grant  of  E.  1  should  be 
confined  to  such  lands  as  were  tiien  assarted  or  intended 
diortly  so  to  be,  and  not  be  extended  to  such  as  should  be 
80  m  future  ages  {z).  Jf  the  queen  grants  them,  her  pa- 
tentee shall  have  them  {a) ;  but  by  custom  a  parson  or  yicar 
may  be  entitled  to  the  titiies  of  extra-parochial  land8(5). 

By  the  2  &  3  E.  6,  tithes  of  cattie  depasturing  in  com- 
mons are  made  payable  to  the  parson  or  vicar  of  tiie  parish 
where  the  owner  of  the  cattie  lives ;  and  by  the  17  G.  2,  c 
37,  where  waste  lands  formerly  fens  and  marshes  are  drained, 
>od  the  parish  to  which  they  belong  cannot  be  ascertained, 
the  tithes  arising  therefrom  are  due  to  the  tithe-owner  of  the 
pariah  lying  nearest  to  such  lands. 

By  the  conmion  law  no  one  was  capable  to  take  tithes  in  Lordof  thu 

-  .  .       •  -  ,       ,  manor. 

pernancy,  but  a  spiritual  person,  or  the  queen,  who  is  per^ 

(r)  Act  t.  R^ttp,  Buob.  87.  8  Price,  39 ;  S.  C,  Den.  271. 
(t)  IMt  ▼.  Braxen-Note  GtfUge  (y)  Piury  ▼.  Oibbt,  4  GwQl.  1490. 

[Onm\  Hard.  328.  \z)  Bond  ▼.  Broum,  Banb.  312. 

(4  Gibt.  719.  (a)  1  RoU.  Abr.  657, 1.  15. 

(«)  2IiiaL647i  1  RidL  Abr.  657.  \h)  14  H.  4,  17  ;  Sa?.  60;  Com. 

(«)  Ait.'Gtm,  ▼.  SardUy  (Lord),  Dig.  DiimeM,  (E.  3) ;  1  E.  &  Y.  29. 
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Lay  impropria* 
tor. 


zNcoRPouAL  wna  7mxta(e);  yet  by  indirect  means  a  layman  may  take 
them,  and  the  lord  of  the  manor  may  prescribe  to  take  all 
tithes  within  his  manor  {d). 

By  the  27  H.  8,  c  28,  patentees  of  all  manors,  lands, 
tenements,  tithes,  pensions,  and  other  hereditaments  to  whom 
such  manors,  &c.  were  granted,  now  called  lay  impropriaton, 
were  to  enjoy  the  same  according  to  the  effect  of  the  letters- 
patent,  and  were  to  have  the  same  remedies  and  the  same 
means  of  assurance  as  for  temporal  possessions;  it  was  held 
therefore  that  the  tithes  of  a  rectory,  which  belonged  to  a 
dissolved  abbey,  are  due  to  the  grantee  of  the  Crown,  and 
not  to  the  incumbent,  as  rector  (e). 

Mere  non-payment  of  a  particular  tithe  is  no  evidence 
against  a  lay  rector  of  a  conveyance  of  that  tithe  (/). 


Grantee  of  Um 
Crown* 


Pnraonsgene- 
ratty. 


TBnantnnte 
the  Tithes 
Commutation 
Act 


IV.  )35  fD&om  pagable. 

137.  All  persons  generally  ought  to  pay  their  tithes  to 
whom  they  are  due,  for  of  common  right  all  lands  ought  to 
pay  tithe  (g) ;  and  they  were  formerly  payable  by  the  occu- 
pier of  the  lands,  or  the  lessee  (A) ;  but  now  by  the  Tithes 
Commutation  Act,  6  &  7W.  4,  c  71,  the  rent-charge,  which 
is  substituted  for  the  tithes,  is  payable  by  the  tenant  in  the 
first  instance,  under  all  leases  made  mnoe  13  Aug.  1836,  but 
he  is  allowed  to  deduct  the  same  in  account  with  his  land- 
lord* This  must  however  be  understood  to  take  place  in 
the  absence  of  any  stipulation  to  the  contrary,  for  the  Act 
does  not  preclude  the  landlord  and  tenant  from  making  any 
other  terms  upon  the  subject  which  they  think  proper.  By 
another  section  of  the  Act  a  tenant  at  rack-rent  is  at  liberty 
to  dissent  from  the  payment  of  the  rent-charge,  and  in  that 


(e)  2  Co.  44. 

id)  Pigoti.  Heam,  Cro.  El.  599. 

le)  Tknier  t.  Smith,  7  B.  P.  C. 
7.  See  aleo  ZtowMM  ▼.  Moorman, 
Bonb.  189. 


(/)  NoffU  T.  BiwttrdM,  S  Anitr. 
702 :  Lord  Petre  ▼.  BUneoe,  Id.  395. 

(p)  Priddle  and  Napfier'9  cue, 
11  Co.  15. 

(A)  2  Bolrtr.  184. 
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case  the  landlord  after  the  commutation  is  completed  is  to   incorporsai. 
take  the  tithes  from  the  tenant  during  his  tenancy.  msnts.  * 

If  the  owner  or  lessee  sold  the  crop  of  grass  or  com,  and  Vendee  under 
the  vendee  cut  it^  he  was  to  pay  the  tithe  (t);  but  if  the 
owner  consumed  his  herbage,  by  agistment  of  the  cattle  of 
another,  the  owner  of  the  cattle  was  not  to  pay  the  tithe  (A). 
If  a  paiBon  at  common  kw  had  enfeoflfed  another  of  his 
glebe,  the  feoffee  paid  the  tithes,  for  tithes  were  not  extin- 
guiflhed  by  unity  of  possession  (/) ;  so,  if  the  parson  leased 
his  glebei,  the  lessee  was  to  pay  the  tithes  (I) ;  so,  if  a  parson 
leased  his  rectoiy,  he  should  pay  tithes  to  his  lessee  for  his 
other  lands  in  the  parish (m);  but  the  effect  of  the  Tithes 
Commutation  Acts  is,  it  is  presumed,  to  make  this  now  for 
the  most  part  a  matter  of  arrangement  between  the  parties. 


V.  an^at  ^^fngs  ate  tS^fi^aUe, 

138.  The  law  by  which  it  has  been  heretofore  deter-  Under  the  old 
mined  what  things  were  titheable  or  otherwise  must,  as  soon 
as  the  Tithes  Commutation  Acts  come  fully  into  operation, 
cease  to  be  applicable  in  practice,  and  therefore  need  not  to 
be  enlai^ged  upon  in  this  work.     By  the  6  &  7  W.  4,  c.  71,  How  proTided 
SB.  36,  37,  the  commissioners  are  empowered  to  ascertain  the  >nthes  Com^ 
total  value  of  tithes  in  any  parish,  in  which  no  previous  »'"*•**<«  ^«*»- 
agreement  has  been  made ;  and  the  value  of  the  tithes  is  to 
be  calculated  (after  making  all  just  deductions  on  account  of 
the  expenses  of  collecting,  preparing  for  sale,  and  marketing, 
when  such  tithes  have  been  taken  in  kind)  according  to  the 
average  of  seven  years  preceding  Christmas  in  the  year  1835, 
unless  the  tithes  have  been  compounded  for  or  demised,  in 
whidi  case  the  amount  of  such  compoation  or  the  sum  agreed 
to  be  paid  instead  of  tithes  is  to  be  taken  as  thedearvalae. 

(0  2  Balit.  184.  (0  Dy.  43 ;  Priddie  md  Nappier^s 

{k)  1  EoU.  Abr.  636;   I  W.  Jo.      (Hue,  sup. 
2^.  (m)  Moore,  532. 
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iNooftPouAL  In  the  case  of  hop-groundsy  orchardB»  or  gaidens,  the  oommu- 
KBNTs.  sioners  are  directed  by  the  Act  to  estunate  the  value  of  the 
tithes  thereof  according  to  the  average  rate  of  oompoBition 
for  the  tithes  of  hops,  fruity  and  garden  respectively  during 
seven  years  preceding  Christmas  in  the  year  1835  withm  a 
district  to  be  assigned  in  each  case ;  and  in  the  case  of  cop- 
pice-wood, the  value  of  the  tithes  is  to  be  estimated  aeoord- 
ing  to  the  average  value  of  coppice-wood  of  the  same  kmd 
cut  during  the  period  of  seven  years  in  tiiat  and  the  na^* 
bouring  parishes;  in  the  case  of  indosureSy  barren  laodfli 
glebe,  and  lands  of  any  privil^ed  orders,  the  value  of  the 
tithes  is  to  be  estimated  accordmg  to  the  average  value  of 
Lmds  of  the  like  description  and  quality  in  that  and  the 
n^hbouring  parishes,  estimating  the  same  as  chargeable  to 
all  parliamentary,  parochial,  county  and  other  rates  and 
charges  and  assessments,  to  which  the  said  tithes  are  liable, 
and  shall  add  the  value  so  estimated  to  the  value  of  the 
other  tithes  of  the  parish  so  ascertained  as  aforesaid.  Afl 
soon  as  the  commissioners  have  ascertained  the  total  value 
of  all  the  tithes  in  the  parish  they  are  directed  by  sect  50  of 
the  same  Act  to  fiame  an  award,  declaring  the  sum  ascer- 
tained to  be  the  amount  of  the  rent-charge  to  be  paid  in  re- 
spect of  the  tithes  of  the  parish ;  and  by  sections  33  and  53 
valuers  are  directed  to  be  appointed,  whose  duly  it  is  to  ap- 
portion the  rent-charge  to  be  paid  among  the  several  lands 
of  the  parisL 


VI.  Sbettfns  out  anlr  carrsfng  atoag  tifftixs. 

Old  Uw.  139.  Every  person  was  bound  before  die  Tithes  Com- 

mutation Acts  to  set  out  the  tithes  of  his  own  land,  but  the 
manner  of  doing  it  was  for  the  most  part  governed  by  the  cus- 
tom of  the  place  (n);  yet  if  the  owner  would  not  cut  his 
crop  before  it  was  spoiled  the  parson  was  without  his 
remedy  (o);  and  the  parson,  vicar,  impropriator,  or  farmer 

(n)  Haa  T.  Maeketi,  4  GwUl.  1460.  (o)  Godolph.  394. 
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oonld  not  come  himself  and  set  out  the  tithes  without  the    hccorporbal 

fioence  and  consent  of  the  owner^  and  if  he  did,  he  would        kbnts. 

render  himself  liable  to  an  action  of  trespass  (p).    As  this 

part  of  the  law  of  tithes  will  verj  shortiy  cease  to  be  in  ope* 

ntion,  it  is  not  necessary  to  add  anything  further  on  the 

mbject 


VIL  lExtmptfons  from  tS^ftjbts. 

140.  As  a  rule,  one  spiritual  person  does  not  pay  tithes  Spiritual  per. 
to  another,  as  if  a  vicar  be  endowed  of  glebe  and  small  tithes  ^^^^"^^ 
be  diall  not  pay  tithes  of  his  glebe  to  the  parson  (q);  so,  a 
puson  shall  not  pay  tithe  to  the  yicar  for  his  glebe  (r) ; 
80,  if  a  vicar  be  endowed  of  small  tithes  generally,  the  par^ 
son  shaQ  not  pay  smaQ  tithes  («),  unless  the  endowment  was 
of  tithe  of  glebe  expressly,  according  to  the  maxim,  ecclesia 
tcdaicB  decimas  solvere  rum  debet,  but  this  maxim  applies  only 
as  between  rector  and  vicar  of  the  same  church  (i) ;  so, 
the  lessee  of  the  parson  shall  pay  small  tithe  to  the  vicar  (u) ; 
10,  if  the  land  comes  to  the  parsonage  after  the  endow- 
ment (v).  A  spiritual  person  may  prescribe  in  non  deci" 
mando  {x) ;  so,  his  lessee  (x) ;  so,  the  copyholders  of  a  manor 
may  allege  a  prescription  in  the  bishop,  lord  of  the  manor, 
for  dieir  discharge  (y) ;  so,  a  parson  having  glebe  in  another 
pariah  (z). 

Begolarly  no  layman  can  be  discharged  from  the  payment  Laymen  neTer 
of  tithes;  but  to  this  rule  there  are  several  exceptions,  and  ^"^* "  ' 
laymen  have  been  discharged  four  several  ways — as  1st.  EzoeptionB. 

if)  Degge,  p.  2,  c.  14.  («)  Bieneo'g  ease,  tup, 

{q)  Biemco  t.  Martton,  Cro.  EI.  (v)  Moor,  910. 

<7».  Is)  Wright  v.  Wrighi^  Cro.  El. 

(r)  Moor,  475.  475. 

(f)  B2fMo'#  eoffr,  Cro.  EL  578.  (y)  Crtmeh  t.  Fryer^    Cro.  El. 

(0  Wardem  amd  Gmon*  t.  Dean  784. 
¥  St.  PouTm,  2  VnU.  Excheq.  1 ;  (i)  RoU.  Abr.  653,  L  30. 

8.C.,4Prioc,65. 
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iwcoRPomBAA  By  the  Pope's  bull  (a);   2.  By  prescriplion;  3.  By  com- 
MBNTt.  *     position  real ;  and  4.  By  Act  of  Parliament. 

PreMription.  Prescription  is  of  two  kinds,  namely,  prescription  in  mm 

modo  decimandi,  which  is  a  total  discharge,  and  prescription 
de  modo  decimandif  which  is  a  partial  discharge.  The  queen 
by  her  prerogative  may  prescribe  in  non  modo  decimandi,  for 
she  is  mixta  persona  {b) ;  but  without  a  particular  prescrip- 
tion she  will  not  be  discharged  from  tithes  for  the  ancient 
demesnes  of  the  Crown  (c) ;  so,  if  she  aliens  the  land  the 
prescription  is  destroyed  (c) ;  so,  a  man  may  prescribe  that 
by  the  custom  of  the  country  no  tithes  are  paid  for  the  milk 
of  ewes  (d) ;  but  it  is  said  in  the  books  that  a  layman  may 
prescribe  de  modo  decimandi,  but  not  m  Tum  modo  deciman£, 
because  witiiout  special  matter  shewn  it  shall  not  be  in- 
tended that  he  has  any  lawful  discharge  (e) ;  so,  a  man  may 
prescribe  to  be  discharged  from  the  payment  of  tithes  be- 
cause tiiat  a  modus  has  been  paid  time  whereof  &c.  in  lieu 
of  the  same  tithe,  and  such  modus  may  commence  upon  a 

Red  oomposl.    ^^  Composition  (/).     A  real  composition  was  when  land 

**^*  was  given  by  a  man  to  a  parson  with  consent  of  the 

patron  and  ordinary,  that  he  might  be  discharged  of  all 
his  tidies,  and  a  modus  was  paid  in  lieu  of  them  (^),  and 
this  discharge  went  with  the  land  into  whatever  hands  it 
came  (A). 

By  Act  of  Parliament  lands  in  the  hands  of  all  religioas 
bodies  were  disdiarged  by  their  order  from  the  payment  of 
tithes,  and  all  the  lands  which  belonged  to  such  orders  at 
the  time  of  the  dissolution  were  by  force  of  the  statutes  in 
the  reign  of  Hen.  8  declared  exempt  from  tithes,  whether 
in  the  hands  of  the  King  or  his  patentees;  but  it  has  been 
held  that  a  tenant  for  life  or  years  is  not  within  the  statute 
for  dischai^ging  titiies  heretofore  part  of  the  possessions  of  a 

(a)  2  Inst.  653.  («)  Peire  t.  Blemeoe,  3  Anrtr.  945. 

(b)  Moor,  486  ;  W.  Jo.  387.  (/)  W.  Jo.  369 ;  Moor,  539. 

(c)  ONnpofl  T. ,  Hard.  315.  (^)  W.  Jo.  369. 

(tf)  1  RoU.  654, 1. 15.  (A)  Cro.  Cor.  423. 


TITHES   COMMUTATION   ACTS.  161 

Gstertaaa  abbej,  and  a  'tenant  in  tail  haying  the  inherit-   nroompomBAi. 
uoe  is  discharged  only  while  the  lands  are  in  his  own        kbnts. 
maQoranoe  (t). 

This  general  view  of  the  law  of  tithes  will,  it  is  presumed, 
suffice  to  connect  the  old  and  new  law,  as  no  questions  can 
be  nused  on  the  subject  of  exemptions  when  the  Tithes 
Commutation  Acts  come  into  full  operation,  provision  being 
made  by  the  Act  for  settling  all  matters  of  dispute  pre- 
TXHuly.     See  further,  infrtiy  §  141  et  seq. 


vm.  %aiD  of  ®{t]M  anlr  Hent-cj^arges  unlrer  tj^e  ®(t]^es 
(Sommutatfon  ^tts. 

141.  The  lathes  Commutation  Acts  are  four  in  number,  object  of  the 
namely,  the  6  &  7  W.  4,  c.  71,  the  General  Act;  7  W.  4  ^*'*'- 
&  1  y.  c  69,  an  amendment  of  the  same ;  1  &  2  V.  c.  64, 
for  &dlitating  the  merger  of  rentrcharges ;  and  the  2  & 
3  y.  c.  32,  another  amendment  of  the  General  Act.     (See 
Dig.  P.  I.  tit.  Tithes).   These  statutes  are  to  be  considered  commutation 
as  one  enactment,  the  object  of  which  is  to  substitute  a  com-  Jl^^^S/gc.* 
rent,  payable  in  money,  and  permanent  in  quantity,  though 
fiuctoating  in  value,  for  all  tithes,  the  same  to  be  payable  in 
the  nature  of  a  renlHsharge  issuing  out  of  the  land  charged 
therewith,  by  two  equal  half-yearly  payments  on  the  1st 
July  and  Ist  January  in  every  year. 

The  law  of  tithes  and  rent-charges  under  and  since  these 
statutes  respect,  1.  The  apportionment  of  the  rent-charge; 
2.  The  recovery  of  the  rent-charge ;  3.  The  rateability  of 
tlie  rent-charge ;  4.  Merger  of  the  rent-charge ;  5.  Other 
incidents  to  the  rentrcharge ;  6.  Extent  of  the  Tithes  Com- 
mutation Acts  as  to  ren1>-charges. 

(0  WUtMT. JUdmoMfUndA7i;  Arehbp.qfCanterbwy' tease, 2 Co. 46. 
VOL.  I.  M 
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HBRBDITA- 

"*'*'"•  1.  Apportionment  of  the  Rent-charge. 

Apportionment       142.  The  apportionment  of  the  rent-chaige  under  these 
uny^  ^        Acts  is  of  two  kindsy  namely^  that  which  reepects  the  land, 
and  that  which  respects  the  person  entitled  to  the  rent- 
charge. 

As  to  the  first  of  these  apportionments :  the  6  &  7  W.  4, 
c.  71,  8.  33,  directs  that  the  total  sum  to  be  paid  by  way  of 
rent-charge  instead  of  tithes,  shall  be  apportioned  amongst 
the  several  lands  in  the  parish,  having  regard  to  the  ayeiv 
age  titiieable  produce  and  productive  quality  of  the  lands, 
BO  that  in  each  case  the  several  lands  shall  have  the  full 
benefit  of  every  modus  and  composition  real,  prescriptive 
and  customary  payment,  and  of  every  exemption  from,  or 
non-liability  to  tithes  relating  to  the  said  lands  respectively, 
and  having  regard  to  the  several  tithes  to  which  the  sud 
lands  are  severally  liable.     By  sect.  58  the  rent-charge  in- 
tended to  be  charged  upon  any  lands  may,  before  the  con- 
firmation of  the  apportionment,  at  the  request  of  the  owner 
thereof,  be  specially  apportioned  upon  particular  lands,  in 
such  manner  and  proportion  as  he,  with  the  consent  of  the 
person  entitled  to  the  rent^^harge,  may  direct;  and  by  sect. 
72,  the  Commissioners  of  the  Land-tax  are  empowered,  with 
the  consent  of  two  justices  and  at  tiie  request  of  the  land- 
owners, to  alter  the  apportionment.     By  sect.  55^  a  draught 
of  every  apportionment  is  to  be  made,  which  is  to  state  the 
name  or  description  and  the  true  or  estimated  quantity  in 
statute  measure  of  the  several  lands  to  be  comprised  in  the 
apportionment,  and  to  set  forth  the  names  and  description 
of  the  proprietors  and  occupiers,  and  whether  the  lands  are 
cultivated  as  arable,  meadow,  or  pasture  land,  or  as  wood- 
land, common  land,  or  howsoever  otherwise,  and  to  refer,  by 
a  number  set  against  the  description  of  such  lands,  to  a 
map  or  plan ;  and  such  draught  shall  also  state  the  amount 
charged  upon  the  said  several  lands,  and  to  whom  and  in 
what  right  the  same  shall  be  respectively  payable. 
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143.  By  t}ie4  &  5  W.  4,  c  22,  s.  2,  it  is  provided,  that   iko<»por«al 
all  rent-ehargee,  moduaee,  compoBitionB,  &c  shall  be  appor-       msnts. 
tioned  in  such  manner  on  the  defith  of  any  person  interested  Apportionment 
dierein,  and  the  executors  and  administrators  of  such  per-  thepenonenti- 
8on  sIiaD  be  entitled  to  a  proportion  of  such  rents,  &c  ao-  ^^^|Su_e. 
cording  to  the  time  which  has  ekpsed  since  the  last  periodi- 
cal payment  up  to  the  day  of  the  death;  and  as  by  sect.  86  of 
tlie  6  &  7  W.  4,  c.  71,  the  provisions  of  that  Act  are  made 
to  extend  to  all  rent-charges  under  this  Tithes  Commuta- 
tion Act,  it  follows,  that  if  the  interest  of  the  owner  of  the 
rent-chaige  should  cease  before  the  1st  January  or  1st  July, 
(the  appointed  times  of  payment),  such  owner  or  his  repre- 
sentative will  be  entitled  to  a  proportional  part  of  the  rent- 
charge  for  the  time  which  may  have  elapsed  from  the  last 
da  J  of  payment  to  the  time  of  his  interest  determining. 


2.  Recovery  of  the  Rent-Charge. 

144.  At  the  common  law  there  was  no  distress  for  tithes,  putreft  for 
butthe  7  &  8  W.  3,  c.  34;  1  G.  1,  st  2,  c  6;  «3G.  3,  c  ^^^' 
127, 8.  6 ;  5  &  6  W.  4,  c  74,  give  summary  powers  to  jus- 
tices to  enforce  the  pajrment  of  tithes  against  Quakers. 
By  the  6  &  7  W.  4,  c  71,  ss.  81,  82,  the  mode  of  recover- 
11^  the  rent-charge  in  arrear  is  by  distraining  for  it  in  the 
same  manner  as  a  landlord  recovers  rent  in  arrear.  Such 
power  is  given  to  the  owner  at  the  expiration  of  twenty-one 
days  after  any  half-yearly  day  of  payment,  but  not  more 
than  two  years'  arrears  shall  at  any  time  be  recoverable  by 
distress;  by  which  provision  the  law  is  so  far  altered  that 
nrhere,  by  an  Indosure  Act,  a  corn-rent  was  made  payable 
in  Ken  of  tithes,  the  landlord  was  held  liable  to  tiie  payment 
of  the  same  during  all  the  time  that  he  was  legally  in  pos- 
Beseion  of  the  lands  (A).  As  a  further  remedy  for  the  reco- 
very of  arrears,  after  forty  days,  possesion  of  the  land  may 
be  given  to  the  owner  of  the  rent-charge  until  the  arrears 

(Jt)  Newlmg  t.  Pearw,  1  B.  &  C.  437 ;  S.  C,  3  E.  &  Y.  1094. 
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iNcompoREAL  and  costs  are  satisfied.  The  remedy  of  distress  is  tlso  ex- 
MBNTs. '  tended  to  Quakers,  whose  goods  may  be  distrained  where- 
ever  found,  whether  on  the  prenoises  or  elsewhere;  but  the 
Act  directs,  that,  in  all  cases  of  distress  upon  the  goods  of 
such  persons,  they  may  be  sold  without  the  necessity,  as  in 
the  case  of  other  persons,  of  their  being  impounded  for  the 
five  days. 

3.  SatealnlUy  of  Bent-^harffes. 

145.  By  sect.  69  of  6  &  7  W.  4,  c.  71,  every  rent-charge 
payable  in  lieu  of  tithes  is  liable  to  the  same  rates  as  tithes 
have  been;  and  as  to  what  rates  and  taxes  tithes  were 
liable  to,  see  further,  ante,  §  134. 


4.  Merger  of  Reni-chaTge, 

When  appiica-  146.  The  power  of  merging  rent-charges,  payable  in  lieu 
to  the  ti^io?'  ^^  tithes,  is  altogether  new,  and  applies  of  course  only  to 
impropriate  tithes ;  by  sect  71  of  6  &  7  W.  4,  c.  71,  tenants 
in  fee-simple  or  fee-tail,  who  are  possessed  of  both  the 
land  and  the  tithes  or  of  any  rent-charge  in  lieu  of  tithes, 
are  enabled  by  any  deed  or  declaration  under  their  hands  or 
seals,  to  be  made  in  such  form  as  the  Tithe  Commisdoners 
approve  of,  to  release,  assign,  or  otherwise  dispose  of  the 
rentrcharge,  so  that  the  same  may  be  absolutely  merged  and 
extinguished  in  the  freehold  and  inheritance  of  the  land  on 
which  the  same  has  been  charged.  This  power  was  ex- 
tended by  the  1  &  2  V.  c.  64  to  all  persons  having  powers 
of  appointment  over  the  feeniimple  of  tithes  or  rent-charge, 
and  also  to  tenants  for  life,  in  cases  where  the  tithes  or 
rent-charge  and  the  lands  are  settled  to  the  same  uses,  and 
to  copyhold  as  well  as  freehold. 

By  sect  1  of  2  &  3  V.  c.  62,  it  is  provided,  that  on  the 
merger  of  tithes  or  rent-charge  the  lands  in  which  such 
merger  takes  efiect  shall  be  subject  to  any  charge,  incum- 
brance, or  liability  which  lawfidly  existed  on  such  tithes  or 
rent-charge.   Among  the  charges  to  which  tithes  were  liable 


utithei. 
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maj  be  reckoned  the  liability  to  the  repiurB  of  the  chanoel,    in eomposEAL 

Btipenda  of  ministersy  fee-farm  rents^  and  the  like ;  and  by        umtm. ' 

sect  2  of  tills  last  Act  no  deed  or  declaration  for  the  merger 

of  tithes  shaU  be  chargeable  with  stamp  duty.    By  sect.  7  of 

2  &  3  y.  c  62,  tithes  or  rent-charge  of  glebe  knd  may  be 

meigedi 

6.  Incidents  to  Tithes  and  Rent-Charges. 

147.  By  sect  71  of  6  &  7  W.  4,  c  71,  rent-charges  are  Rent-diuiiei 
made  subject  to  the  same  incumbrances  and  incidents  as  tithes 
were  before  this  Act^  and  persons  are  to  have  the  same  re- 
medies for  recovering  the  same  as  if  their  right  had  accrued 
after  the  commutation;  but  it  is  provided  that  nothing  in  the 
Act  should  ^ve  validity  to  any  mortgage  or  other  incum- 
bntnce  which  before  the  passing  of  the  Act  was  invalid  or 
could  not  be  enforced.  The  mortgages  and  incumbrances 
here  referred  particularly  to  are  the  chaigings  upon  bene- 
fices prohibited  by  13  EL  c  20.    See  Dig.  P.  i.  n.  tit  Bi- 

KEFICB. 

By  the  same  section  it  is  provided  that  every  estate  for 
life  or  other  greater  estate  shall  be  taken  to  be  an  estate  of 
freehold,  and  every  estate  in  such  rent^harge  shall  be  sub- 
ject to  the  same  liabilities  and  incidents  as  the  like  estate  in 
the  tithes  commuted  for  such  rent-charge ;  and  where  any 
lands  were  exempted  from  tithe  while  in  the  occupation  of 
the  owner  thereof  by  reason  of  being  glebe,  or  of  having 
been  heretofore  parcel  of  the  possessions  of  any  privileged 
order,  the  same  lands  shall  be  in  Uke  manner  exempted 
&om  the  payment  of  the  rent-charge  apportioned  on  them 
whilst  in  the  occupation  of  the  owner  thereof;  and  where 
by  any  Act  of  Parliament  as  in  the  case  of  redeeming  the 
huid-tax,  (see  Dig.  P.  i.  tit  Lanu-tax),  and  mortgagmg 
benefices  under  17  O.  3,  c  53,  (see  Dig.  P.  i.  u.  tit  Bene- 
ncEs)  any  tithes  are  authorized  to  be  sold  or  otherwise,  the 
rent-charges  for  which  they  are  commuted  are  to  be  in  like 
manner  sold  or  otherwise. 
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Commutation 
of  land  for 
tithea. 


Commutation 
of  personal 
tithes. 


Tithea  in  Lon- 
don. 


6.  Extent  of  the  TWus  Commutation  Acts  as  to  Hent-^harga. 

148.  By  the  6  &  7  W.  4,  c  71,  as.  26,  27,  28,  pioviflioiis 
are  made  for  giving  land  in  lieu  of  tithes  to  eodeaiastical  per- 
sons, but  not  to  lay  impropriators.  Not  more  than  twenty 
acres  of  land  may  be  so  given  in  exchange,  and  the  same  is 
to  be  effected  by  an  agreement  which  is  to  operate  as  a 
conveyance,  and  the  lands  so  given  in  exchange  are  to  be 
subject  to  the  same  uses  and  trusts  as  the  tidies  were  sub- 
ject to.  By  this  Act  land  in  lieu  of  tithes  could  not  be 
given  after  the  confirmation  of  the  apportionment;  but  by 
the  2  &  3  V.  a  62  such  exchanges  may  be  made  at  any 
time  while  the  commission  lasts. 

Easter  offiirings,  mortuaries,  surjdice  fees,  tidies  of  fish 
or  of  filling,  and  all  personal  tithes  other  than  die  tithes  of 
mills  or  mineral  tithes,  are  excluded  from  the  operation  of 
the  6  &  7  W.  4,  c  71,  unless  by  some  special  provision  to 
be  inserted  in  any  parochial  agreement;  but  the  2  &  3  V. 
c  62,  &  6,  empowers  kdd-owners  and  tithe-owners  before 
the  oonfiimation  of  any  iq)portionment^  after*  a  compulsory 
award,  to  enter  into  an  agii^ement  for  the  commutation  of 
such  Easter  offerings,  &c 

l]ithes  in  London,  which  are  r^nlated  fixat  by  an  andent 
constitution  of  the  church  and  afterwards  by  die  22  &  23 
Car.  2,  c  15,  are  excepted  firom  all  other  Acts  on  the  sub- 
ject of  tithes.  See  fturther  Bum's  K  L.,  Huflimore's  ed., 
tit  Tithes;  Bosanquet's  Tithes  Conunutation  Act;  Shel- 
ford  on  the  Tithes  Conunutation  Acts. 


NATURE  OF   BENT  AND  ITS  DDTEBEXT  KINDB.  167 


INCOBPORBAL 

HERSOITA- 

MCNTS. 


SECTION  IV. 


BENT. 


§  149.  The  word  ^rent^'  signifies  properly  a  return,  and  Definition. 
m$j  be  defined  a  retom  in  acknowledgment  given  for  the 
poetession  of  some  corporeal  hereditament,  or  in  other  words 
^  an  aonoal  return  made  by  the  tenant  in  labour,  money,  or 
provisions,  as  a  retribution  for  the  land  enjoyed"  (/)•  The  sub- 
ject of  rent  may  be  considered  under  the  following  heads: — 

1.  The  nature  and  difierent  kinds  of  rent; 

2.  Creation  and  reservation  of  rent; 

3.  What  estates  may  be  had  in  a  rent; 

4.  Payment  of  rent; 

5.  Exdngnishment  and  suspension  of  rent ; 

6.  Apportionment  of  rent; 

7.  Beoovery  of  rent. 

L  Xaturt  of  ISent  utib  (tt  trfCGmnt  ISintrs. 


Mmtt  ht  iomething  etrtam, 

Mu9t  not  be  Parcel  qf  the 
Prefite. 

Not  c  Ann  tn  groeo* 
l&l.  Liferent  Kindt  t^  Rent. 

Reni'eerviee. 
K2.  Reni^ekarge. 

What  good  me  m  Rent'Oharge, 


%  153.  Bent-eeek. 

154.  Other  Rente  t 

Rack-rent. 
Rente  qf  Aeeize. 
Chi^Rente. 
Quit-rente, 
Viecontiel  Rente. 

155.  Finee. 

Nomine  Peenett  or  Penal  Rent, 


150.  Although  a  rent  must  be  a  return  of  profit,  yet  it  "^^  not  be 
oeed  not  be  a  sum  of  money,  as  it  usually  is,  for  it  may  be 
iQ  liawks,  capons,  com,  or  other  profit  lying  in  render  (m) ; 
or  it  may  be  in  an  office,   or  attendance  (m).     It  must  Most  be  some. 

thing  certain. 
(0  60b.  on  Rents,  9.  (m)  1  Inst.  142. 


groM. 
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IN coRPomBAL  however  be  a  something  certain^  and  therefore  where  a  man 
MBNT8.       demised  rendering  rent  "  after  the  rate  ot  £    per  ann.y 
this  was  held  void  because  it  did  not  appear  what  rent 
should  be  paid  in  certain  (n).    But  if  it  can  be  reduced  to 
a  certainty  it  will  be  sufficient  (p). 

Must  not  be  So,  a  rent  must  not  be  parcel  of  the  annual  profits  them- 

P^.  selves,  as  the  vesture  or  herbage  of  the  land  or  the  like(p); 

and  where  it  is  a  com-rent,  as  in  the  case  of  hospital  leases, 
and  the  reddendum  is  ''so  manj  quarters  of  com,"  it  will  be 
understood  to  mean  legal  quarters,  reckoning  the  bushel  at 
eight  gallons  (q). 

Nor^A  sam  in  So,  where  a  sum  of  money  is  made  payable  for  goodwill 
over  and  above  the  rent,  this  additional  sum,  though  pay- 
able annually,  was  not  to  be  considered  as  rent,  only  as 
a  sum  in  gross  (r);  so,  if  A.  enfeoff  B.  upon  condition  that 
B.  and  his  heirs  shall  render  to  C.  and  his  heirs  a  yearly 
rent  of  10s.,  and  if  he  fail  of  payment,  it  shall  be  lawful  for 
A.  and  his  heirs  to  re-enter,  this  is  not  in  nature  of  any  sort 
of  rent,  but  a  sum  in  gross,  which  the  feoffee  is  obliged  to 
pay,  to  prevent  the  re-entry  of  the  feoffor,  for  at  common 
law  it  could  not  be  good  as  a  rentnservice,  because  nothing 
passed  from  C.  for  which  a  retribution  ought  to  be  inade(<); 
so,  where  a  sum  is  agreed  to  be  paid  annually  it  will  not  be 
deemed  rent,  so  as  to  subject  the  party  to  distress,  where 
the  relation  of  landlord  and  tenant  does  not  exist  (t);  but 
when  it  appears  to  be  the  intention  of  the  parties,  money 
will  be  deemed  to  be  rent,  which  is  agreed  to  be  paid  upon 
a  lease,  although  the  relation  of  landlord  and  tenant  have 
not  actually  commenced  (u). 


(it)  Parke  Y.  Harria,  1  Salk.  262 ;  (t)  litt.,  s.  345. 

S.  C.,4Mod.  79.  (0  Oaie$  t.    JMth,    Hob.    130. 

(o)  litt.,  s.  136;  1  lost.  96.  a. ;  See  aUo  Hobp  y.  Moehu^k,  7  Taunt 

142.  a.  157;  S.  C,  2Manh.433:  Donei' 

(p)  1  Inst.  142.  a.  km  y.  Bead,  3  B.  ft  Ad.  899 ;  JUm- 

(S)  8i.  Crott  {MoMter,    4*c.)   t.  Urt  ▼.  Norrit,  2  M.  ft  W.  333. 

Howard^  6  T.  R.  338.  («)  lAmdm  (jOitp)  t.  ZHom,  Woodf. 

(r)  Smith  Y.  MapMaei,  1  T.  R.  L.  and  T.  275,  4th  ed. 
441. 
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151.  At  common  law  there  were  three  kinds  of  rent»    incorfoual 
namely,  rent-service-,  rentncharge,  and  rent-seek.  "  tnim.^' 

Bent-service  is  said  to  be  where  the  tenant  holds  his  Different  kinds 
hud  by  fealty  and  certain  rent  (x),  and  tiiis  is  properly  ?^^  . 
what  is  now  understood  by  the  word  '^  rent."  It  was  form- 
erly 80  called  because  the  return  consisted  in  some  corporal 
serviocy  as  ploughing  the  lord's  land.  To  this  kind  of  rent 
distress  is  inseparably  incidents  and  for  that  reason  it  is  ab- 
Bolntely  necessary  that  the  rent  should  be  certain,  otherwise 
the  lessor  cannot  distrain  (y) ;  but  if  a  man  make  a  lease  for 
life,  or  gift  in  tail,  he  must  save  the  reversion  to  himseli^  or 
be  will  not  have  the  remedy  by  distress  (z)»  unless  there  be 
a  danse  in  the  deed  reserving  a  power  of  distress ;  in  that 
case  it  will  be  a  rent-chaxge,  because  the  land  is  charged 
with  such  distress  by  force  of  the  writing  only,  and  not  of 
common  right  (a). 

152.  A  rentpK^harge  is  any  rent  granted  out  oflands  by  deed  Rent-chaiige. 
with  a  danse  of  distress,  whence  it  derives  its  name,  because 

the  land  is  chai^ged  with  distress  by  the  express  provision  of 

the  parties,  whidi  it  would  not  otherwise  be.     In  this  man* 

ner  a  man  may  make  over  to  another  the  whole  of  his  es* 

tate,  with  a  certain  rent  payable  thereout ;  and  although  he 

reserve  to  himself  no  reversion,  he  may  yet  retain  his  remedy 

by  distress  (ft).     So,  if  a  man  makes  a  feoffinent  in  fee  by 

deed-poll  reserving  rent,  and  provides  that  if  the  rent  be 

behind  it  shall  be  lawful  for  him  to  distrain,  this  will  be 

a  rent-charge,  the  words  amounting  to  a  grant  from  the 

feoffee  (c) ;  fi>r  a  reservation  in  a  deed-poll  is  good,  because  What  good  n 

whoever  claims  any  estate  under  a  deed  must  take  it  on  the  *  ""^***'I5'- 

terms  expressed  in  the  grant  (d);  so,  if  a  man  seised  of  lands 

in  fee  bind  his  goods  and  lands  to  the  payment  of  a  yearly 

(x)  Litt,  t.  213.  (b)  lb.;  2  Comm.  42. 

(y)  Id.,  s.  136.  (c)  Plowd.  134. 

(j)  lb.;  WaiBol  ▼.  Heaikf  Cro.         (d)  1  Inat.  143.  b.;  2  RoU.  Abr. 
^'  656.  449. 

(«)  litt.,  s.  217. 
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TNcompomsAL   sum  to  A.,  this  is  a  good  rent-ohai^  with  power  to  distrain, 
KBNT8.  *^     although  there  be  no  express  words  of  chaige>  nor  to  dis- 
train (e). 

So»  a  rent  granted  by  parol  by  one  oo-paccener  to  another 
for  equality  of  partition  was  good  as  a  rent-diarg)^  and  she 
might  distrain  for  the  same^  because  oo-poioeners  are  in  by 
desoenty  and  are  compellable  to  make  partition,  and  there- 
fore such  a  rent,  though  made  without  deed,  would  befixre 
the  7  &  8  V.  c  76  (/)  not  have  been  construed  a  rent- 
seek,  so  as  to  deprive  the  party  of  her  remedy  by  distress  (/) ; 
and  for  the  same  reason  where  a  rent  was  granted  to  a 
widow  without  deed  out  of  the  land  whereof  she  was  dow- 
able,  she  m^ht,  nevertheless,  distndn  for  tiie  same  {g).  A 
rent-chaige  may  now  be  created  either  by  grant  or  by  the 
Statute  of  Uses,  and  the  statute  has  been  construed  to  ex- 
tend to  aU  rents  that  might  hereafter  be  granted  to  the  use 
of  any  one  (A). 

Rent-seck  and  1>53.  A  rentrseck  was  properly  a  rent  reserved  by  deed 
other  rents.  ^thout  any  dausc  of  distress,  and  it  was  so  called  because 
it  was  primd  facie  barren  or  unprofitable  to  the  grantee,  aa» 
until  seisin  had,  he  had  no  remedy  for  it(f);  but  this  dis- 
tinction is  now  done  away  by  tiie  4  G.  2,  c  238,  which  gives 
the  same  remedy  for  lent-seck  as  for  other  rents. 

Other  renti.  154.  To  the  above  may  be  added  some  particular  kinda 

of  rents,  as  fee-fium  rents,  rack-rent,  rents  of  assize  ot  chief 

Fee-fami  rent.  lents^  quit-rents,  and  viscontiel  rents.  A  fee-fium  rent  is  a 
rent-charge  [or  it  is  said  that  it  might  be  a  rentreeck(A)] 
issuing  out  of  an  estate  in  fee,  which  it  is  said  must  be  <^at 
least  one-fourth  of  the  value  of  the  land  (/).   After  the  Sta- 


(e)  1  Inst.  147.  a.  (0  Litt.,  s.  218  ;  1  Inst  153. 

if)  See  Proe.  ConT.,  Append.  No.         (Ji)  2  Dongl.  605. 
ziriu.  (/)  Brect.  86 ;  Britt.  164  b ;  F.  N. 

ig)  1  Inst.  169.  a.  B.  86;  1  Inst.  144.  a. ;  andsee  also 

(A)  Bacon  on  Uses,  43 1  RiveU  y.  Harg.  Co.  Litt.,  144.  a.,  n.  (5). 
GoAofi,  W.Jo.  179. 
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tute  of  Quia  Emptoresy  fttaja&a&  in  fee-^urm,  except  by  the   incokpouai. 

*  tr  HIRBDITA- 

kmg,  became  impracticable,  but  it  is  possible  to  refierve  a       mbwt8. 
rent  in  fee  which  may  be  good  as  a  rent-charge  (m). 

A  mck-rent  is  only  a  rent  of  the  full  value  of  the  tene-  Rack-rent, 
ment,  or  nearly  so  (n). 

Bents  of  assize  are  the  established  rents  of  the  freeholders  Rents  of 
and  copyholders  of  a  manor;  they  are  termed  chief  rents  Chief  rents, 
when  payable  by  the  freeholders,  and  quit'4:ents  when  pay-  Qoit-rents. 
aUe  by  either  freeholders  or  copyholders,  so  called  because 
tlie  tenant  thereby  goes  quit  and  free  of  all  other  ser- 
Tices(o).    Fiu^ent  of  a  rent  to  the  lord  of  a  manor  for 
a  aeries  of  years  is  evidence  only  of  a  title  to  the  rent, 
bat  not  to  the  land  in  respect  of  which  the  rent  is  paid  (p) ; 
the  presumption,  however,  is  that  such  rent  is  a  quit- 
rent  (p). 

Viscontiel  rents  are  such  as  were  formerly  received  by  viscontiel 
the  sheriff  before  the  3  &  4  W.  4,  c.  99,  whidi  relieves  him 
finom  accounting  for  such  rents.     (See  Dig.  P.  i.  tit.  Ac- 
counts). All  these  rents  are  continued,  with  other  manorial 
rights,  by  the  12  C.  2,  c  24,  s.  5,  which  abolishes  military 


155.  There  is  also  another  kind  of  rent  which  is  some-  Fines, 
times  called  forehand  rent,  or  foregift,  but  more  usually  a 
fine,  wliidi  is  a  prexniom  given  by  the  tenant  at  the  time  of 
taking  the  lease,  as  on  the  renewal  of  leases  by  ecclefflastical 
coqxnations,  which  is  considered  in  the  nature  of  an  im- 
proved rent  (y). 

Sometimes  acovenant  is  inserted  in  leases,  that  the  lessee  JVomtM p<m«, 
rittU  foif^t  a  certain  sum  on  non-pajFment  of  rent^  or  ^  ^^'^'^'^  ^^ ' 
on  doing  certain  things,  as  ploughing  up  ancient  meadow 

MHaiil^.  Co.  litL,  nyi«     See  (p)  Zlp«v.  JoAfUM,  Gow,  173. 

Ao  Bradhay  t.  Wright,  2  Dongl.  (g)  See/ri»A  Society  y.  Needham,  1 

^  T.  R.  486;  Wynne  ▼.  Bampton,  3  Atk. 

(»}  2Conim.  42.  473;  Southail  ▼.  Leadbetter,  3  T. 

(•)  I  Inst    144.   a.  ;    Gilb.    oa  R.  461,  462. 
BcalB,38. 


172 


CREATION   AND  RESERVATION  OP  RENT. 


iNcoBPomsAL   and  the  like.    This  is  called  a  nomine  pcents,  or  a  penal  rent, 
MBNT8.  *     and  being  incident  to  the  rent  is  said  to  descend  to  the 


heir(r). 


II.  CDreatfon  anlK  lEUseitatfon  of  3UUnt. 

I.  By  what  Words  and  in  what  Manner  Rent  may  be  reserved 
§  157.  Mode  qf  rtnrving  a  Bent-  I    $  15S.  Several  Rente  reeerved  m  ike 
eerviee,  I  eame  Deed. 

159.  Reeervaiion  of  a  RetU-eharge. 

2.   To  whom  the  Reservation  may  he  made. 


160.  7b  ike  FeqjfoTt  Sfc. 

161.  To  the  Leeeor  him»e\f, 

162.  Cienerol  Reeervaiion, 


163.  ParOeuiar  ReeervmOtme, 
165.  Beiween  Joint-tenmUe. 
To  Hueband  and  W^e, 


3.   Upon  what  Conveyances  Rent  may  be  reserved. 


166.  On  Cowveyancee  generally. 
Not  where  no  Eetate  paeeee. 
Where  an  Beiate  ie  confirmed. 

167.  On  a  Bargain  and  Sale. 

168.  Dietinction  between  a  Leaee 

and  a  Feqfineni. 


169.  Rent  not  to  be  reeerved,  when. 
Conveyance   that  enwrte    by 

way  of  Bxtingniehment. 
Fe^fineni. 

Agreement  for  a  Lease. 
Finee. 


4.  Upon  what  Things  Rent  may  be  reeerved^  or  out  of  what  it 
may  issue. 


170. 


171, 


General  Rule. 

Rent  may  ieeue  out  qf  eorpo- 

real  J%inge. 
Bui  not  out  ff  ineorporeal 

Hereditamenie. 
Ommone. 


172.  nthee. 

Not  to  ieeue  ouiqfa  Hundred. 

Not  out  qfRent. 

Not  out  qfa  Term  fir  Yeeare. 

173.  Bxceptione. 

174.  The  Crown. 


5.  Reservations  upon  Leases  made  under  Powers. 


175.  Amtmnt  qfRent. 

176.  Mode  qf  Reeervaiion. 

177.  Rent  muei  be  certain. 


177. 


J\me  s^  Payment. 
Bniire  or  dieHnet. 
ReeervaHone. 


DiTi^on  of  the       §  166.  Under  this  head  may  be  considered—  1.  By  what 
subject.  words  and  in  what  manner  a  rent  may  be  created  or  re- 


(r)  1  Inst  162.  But  see  T%inn  t.  Chomley,  Cro.  EL  383;  Bgerion  t.  Sheqfie, 
2  Latw.  1151. 
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Bsmd;  2.  To  whom  the  reservation  may  be  made;  3.    incorporbal 
Upon  what  conyeyances  rent  may  be  made ;  4.  Upon  what        mbnts.  ~ 
things  reservation  may  be  made,  or  out  of  what  rent  may 
isBoe;  5.  Beservations  in  leases  made  under  powers. 

hBywkat  Words  and  in  what  Manner  a  Rentmay  becreated 
or  reserved. 

157.  The  creation  or  reservation  of  rent  may  be  con- 
aidered  as  respects  a  rent-service  or  a  rent-charge. 

A  rent-service,  being  something  in  retribution  for  the  Mode  of  re- 
knd  demised,  must  be  reserved  by  such  words  as  imply  a  JSJJtof.*  ""^ " 
retain  of  something  which  was  not  in  the  grantor  before, 
in  lieu  of  the  land  given,  and  therefore  is  properly  reserved 
bj  the  words  reservando,  reddendo,  &c  (s);  so,  the  words 
in  a  demise  ^'provided  the  lessee  shall  pay  "  are  a  good  re- 
8er?ation  (t) ;  so,  if  lands  be  leased  to  A.,  and  he  covenant 
and  grant  to  render  and  pay  for  the  said  lands  every  year 
during  the  said  term  iSlO,  this  amounts  to  a  reservation  {u) ; 
80,  if  a  man,  in  consideration  of  rent  after  mentioned,  lets, 
and  the  leasee  covenants  to  pay  so  much  rent,  without  any 
reddendum,  it  will  be  a  good  reservation  (or). 

Bttt  if  a  lease  be  made  "  excepting "  so  much  rent,  this 
win  not  be  a  good  reservation,  because  this  word  implies  a 
neemition  to  the  lessor  of  something  then  in  his  possession, 
and  which  would  otherwise  pass  by  the  lease  (y ) ;  so,  if  a 
man  makes  a  lease  *'  saving"  20s.  rent,  this  is  not  a  good  re- 
Krration,  because  there  can  be  no  saving  of  anything  not 
inbeiiig(z). 

168.  Where  several  rents  are  reserved  in  the  same  deed  Serenl  renti 
tbere  is  this  difference,  that  where  the  rent  is  reserved  lamedeed. 

(i)  Pkmd.  142;    1   Inrt.  47.  a.;  14;  Palm.  20;  Cro.  Jac.  34,  42, &c.; 

GOb.  OB  RcnU,  30.  RoU.  Hq>.  80 ;  2  Bnlst.  281. 

(0  Htrrmgiom  t.  Wige,  Cro.  El.  (x)  Moor,  459;  2  RoU.  Abr.  449, 

^;  S.  C,  Moor,  459.  1. 35,  40. 

(a)  Plovd.  31 :    Hob.  35 ;  Drake  (y)  Perk.,  i.  639. 

▼.  lAn^,  Cro.  Car.  207;  S.  C. ,  W.  (x)  2  RoU.  Abr.  449. 
J«.  231.   See  also  Moor,  861;  Noy, 
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iKcoKPOBSAL   eutiro  in  the  rtidmdum^  there  though  the  rent  be  after  ap- 
M sNTs.       portioned  to  the  eeveral  paroek  leased^  yet  the  resoryation 
shall  be  taken  as  one  and  enture^  but  it  is  otherwise  where 
the  rent  is  not  reserved  entire,  for  then  the  rent  is  Bevenl 
and  apportioned  to  the  several  things  demised  (a);  and  as 
there  may  be  several  reservations  in  the  same  lease  by  the 
words  of  tiie  parties,  so  there  may  be  by  act  of  law,  as 
where  a  lease  for  life  is  made  to  a  bishop  in  his  public 
capacity,  and  to  J.  S.,  reserving  a  rent;  the  lessees  b  that 
case  are  not  joint-tenants,  but  tenants  in  common,  and 
therefore  the  reservation  of  the  rent  must  be  several  too» 
and  the  reversion  to  which  the  rent  is  incident  must  fdlow 
the  nature  of  the  particular  estates  on  which  it  depends  (i); 
so,  if  there  be  two  tenants  in  coninon,  and  they  make  a 
lease  for  life  rendering  rent,  this  reservation,  though  made 
by  j(Hnt  words,  shall  follow  the  nature  of  die  reversion^ 
which  is  several  in  the  lessors,  and  therefore  it  has  been 
held,  that  they  should  be  put  to  their  several  asffl£e6,if 
they  had  been  disseised,  as  if  there  had  been  distinct  re- 
servations (c). 


Reserration  of 
a  reDt-charge. 


159.  The  usual  and  proper  way  of  creating  a  rent^ 
chaige  is,  in  the  words  of  Littleton,  *'  When  a  man  seised 
of  lands  grants,  by  deed-poll  or  indenture,  a  yearly  rent 
issuing  out  of  the  same  land,  to  another  in  fee,  in  tail  or  for 
life,  with  a  dause  of  distress,  this  is  a  ren1rcharge''(<f);  and 
even  since  the  Statute  of  Quia  Emptaresy  if  a  man  make  a 
feoffinent  in  fee,  reserving  rent,  and  if  tiie  rent  be  behind, 
that  it  shall  be  lawful  for  him  to  distrain,  it  is  a  rent- 
charge;  and  BO  the  law  creates  a  rrat-chaige  in  many  other 
cases  where  there  are  no  words  of  granting,  it  being  the 
dcfflgn  of  die  law  to  render  contracts  binding,  so  far  as  the 
intention  of  the  parties  may  be  collected  from  the  deed(e); 


(a)  Dj.  309;  Hob.  172;  Moor,  51, 
199;  1  Andera.  173;  3  Leon.  124. 
W  Moor,  202. 


(c)  1  Inst.  207.  a. 

(<0  litt.,  8.  218. 

(0  Plowd.  134;  J  Inst.  170.  a. 
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therefore,  if  a  man  bind  himself  to  J.  S.  in  an  annual  rent,  iwcoapoaiAL 
to  be  yearly  iasuing  out  of  such  a  manor,  and  subject  the  mvnts.  ' 
eaid  manor  and  all  the  chattels  therein  to  a  distress,  this 
amounts  to  agood  grant  of  the  rent,  and  J.  S.  may  distrain 
for  it  (/) ;  but  if  a  man  grant  a  rent  of  40s.  out  of  the  manor 
of  D.,  and  if  the  rent  be  behind  that  the  grantee  shall  dis- 
train in  the  manor  of  S.,  this  power  of  distress  out  of  the 
manor  will  not  amount  to  the  grant  of  a  ren^-charge  out  of 
Budi  manor,  for  here  is  a  plain  grant  of  rent  out  of  the 
manor  of  D.,  and  the  distress  is  giyen  in  S.  only  as  a  means 
for  the  recovery  of  it  (jr). 

Bat  if  a  rent  be  granted  to  A.,  and  that  if  the  rent  be 
behmd  a  stranger  shall  distrain  for  it  for  the  use  of  the 
grantee,  this  is  a  good  grant  of  a  rent-charge  to  A.,  the  power 
of  distress  being  given  to  the  stranger  for  his  benefit  (A); 
9o»  if  A.  leases  a  manor  for  life,  rendering  rent,  and  after- 
wards grants  this  rent  in  fee  to  another,  to  have  after  the 
death  of  tenant  for  life,  with  power  to  distndn  for  it,  this  is 
agood  grant  of  a  rent-charge  in  tee(h);  so,  if  A.  grant  to 
B.  a  rent  of  £5,  to  be  taken  out  of  his  lands,  which  rent  A« 
has  of  the  grant  of  his  father,  though  A.  had  never  such 
rent  from  the  grant  of  his  father,  yet  this  grant  of  A.'s  shall 
be  good  to  create  a  rent-charge  in  B.,  and  a  mistake  in  the 
description  of  the  thing  referred  to  shall  not  render  the 
contract  ineffectual  (i). 

Again,  if  a  man  seised  of  twenty  acres  of  land  grant  a 
rent  of  20«.  to  be  issuing  out  of  a  certain  acre  of  his  land, 
or  out  of  every  acre  of  his  land,  this  is  in  the  nature  of  a 
several  grant  out  of  every  acre,  for  the  grant  shall  be  taken 
most  strongly  against  the  grantor,  and  the  grantee  shall 
have  20*.  out  of  each  acre(/);  and  so,  if  there  be  two 
tenants  in  common,  and  they  grant  a  rent  of  20*.  per  an- 
ntim  out  of  their  land,  the  grantee  shall  have  40*.  rent;  for 

(/)  Ran.  Abr.  424.  (i)  Bro.  tit.  Grtmi,  69, 73;  2  Roll. 

{9)  BfUf9  etue,  7  Co.  24;  1  Init.      Abr.  425. 
147.  t.;  2  Ron,  Abr.  425.  {J  )  1  Init.  147. 

(A)  2  Ron.  Abr.  425. 
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iNcoEPORSAL   as  their  estate  is  several^  so  shall  their  grant  be  too,  and 
MBNT8.       therefore  each  shall  be  taken  to  grant  a  scTeral  rent  of 
20*.  (A) 

2.    To  whom  the  Reservation  may  be  made. 

To  the  iiBoffor,  160.  As  a  rule,  no  rent  (which  is  properly  said  to  be  rent) 
may  be  reserved  to  any  but  the  feoffor,  donor,  lessor,  or  his 
heirs,  and  in  no  manner  may  it  be  reserved  to  a  stranger  (/), 
for  it  ought  to  be  made  to  him  from  whom  the  land 
passes  (/) ;  therefore,  if  a  father  seised  in  fee  leases  render- 
ing rent  to  his  son,  it  is  void,  for  the  son  takes  as  a  pur- 
chaser, and  is  quasi  a  stranger ;  it  should  therefore  be  to  the 
heir  of  the  lessor  (m);  but  if  a  man  makes  a  lease  to  com- 
mence after  his  death,  reserving  rent  to  his  heirs,  this  will 
be  deemed  a  good  rent-service  arising  in  the  heir,  not  by 
way  of  purchase,  but  as  incident  to  the  reversion  descending 
to  the  heir,  and  therefore  may  be  released  by  the  ancestor 
during  his  life,  which  it  could  not  be,  if  it  was  a  new  pur- 
chase in  the  heir  (n).  So,  a  man  may  reserve  a  rent  to  him- 
self for  life  and  a  different  rent  to  his  heir  (o),  or  he  may 
reserve  rent  to  his  heir  omitting  himself  (o). 

The  Queen  is  an  exception  to  this  rule,  for  she  may  make 
reservation  of  rent  to  a  stranger  (p);  therefore,  where  the 
King  made  a  lease  of  a  house  belonging  to  his  housekeeper  of 
Whitehall,  reserving  a  rent  to  the  housekeeper  for  the  time 
being,  though  in  this  case  it  was  admitted  that  the  King 
might  reserve  rent  to  a  stranger,  yet,  it  being  here  made  to 
an  officer  who  was  removable  at  will,  the  reservation  was 
held  ill  (y> 

To  the  lenor  161.  As  a  lessor  can  reserve  rent  to  no  other  than  to  him- 

self^ if  two  joint  tenants  made  a  lease  by  parol  or  deed-poll^ 

{k)  Plowd.     140,    161 ;     JugHet  Froggat,  2  Saund.  370. 

Wyndham*9  eoie,  5  Co.  7  b ;  1  Inst.  (n)  2  RoU.  Abr.  447 ;  and  aee  2 

197.  a.,  267.  b.  Sannd.  370. 

(0 1  Iiiat.143.  b.;  GUb.  on  Rente,  45.  (o)  1  Init.  213. 

(m;  Oaiei  t.  F^k,  Hob.  130 ;  1  (p)  1  Inat.  143 ;  2  RoU.  Abr.  447. 

Inat.  47.  a.,  143.  b. ;  Saekevereii  t.  .     (g)  Amm.,  1  Ld.  Raym.  36. 
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rGBerving  rent  to  one  of  them^  this  should  enure  to  them   incorporbal 

both;  but  if  so  reserved  by  deed  indented^  it  should  enure     ™bnt8^" 

to  him  alone  by  way  of  conclusion  (r) ;  and  the  reason  for 

the  difference  is  this,  that  when  the  lease  is  by  deed-poll,  the 

rent  shall  follow  the  reversion^  which  is  jointly  in  both 

lessors;  but  where  the  lease  is  by  indenture,  the  parties  are 

estopped  to  daim  the  rent  in  any  other  manner  than  as  it  is 

lesenred  by  the  deed,  because  the  indenture  is  the  deed  of 

eadi  party,  and  no  man  shall  be  aQowed  to  recede  from  or 

Tuy  his  own  solemn  act  (s). 

162.  A  reservation  may  be  either  general  or  particular.  General  re«r- 
Where  a  reservation  of  the  rent  is  general,  the  law  directs  " 

that  it  shall  be  carried  over  according  to  tiie  intent  and  the 
utare  of  the  thing  demised  (t);  therefore  if  a  tenant  in  tail 
makes  a  lease  for  years,  rendering  rent  to  him  and  his  heirs, 
it  was  held,  that  the  rent  should  go  to  tiie  heir  in  tail  along 
with  the  reversion,  for  the  law  uses  all  industry  imaginable 
to  conform  the  reservation  to  the  estate  (t) ;  so,  where  te- 
unt  for  life,  with  several  limitations  over  and  with  power 
to  make  leases,  demises,  reserving  rent  to  him  and  his  heirs, 
H  was  adjudged  that  it  should  belong  to  him  in  remain- 
der (u);  so,  where  tiie  words  are  general,  they  will  be  ex- 
pended according  to  law ;  therefore,  if  tenant  in  tail  to  him 
and  the  heirs  male  of  the  body  of  his  father  lets  the  land, 
rendering  rent  to  him,  his  heirs  and  assigns,  tiie  rent  shall 
go  to  the  hdr  male  of  the  body  of  the  father,  though  he  be 
Qot  heir  to  the  lessor,  for  it  is  incident  to  the  reversion  (v). 

* 

163.  Where  the  reservation  is  particular,  as  to  the  lessor,  Phrtkmiar  re- 
▼Hhout  going  further,  or  to  the  lessor  and  his  assigns,  there  ■*'^*'  ^^' 

H  is  aaid  the  rent  shall  determine  with  his  death,  though 
the  lease  upon  which  it  ii9  reserved  be  still  continuing,  for 

(r)  1  lut  47.  A.  («)  Whiiioek'i  aue,  8  Co.  70  b. 

{•)  StekivereU   ▼.    Fntggati,    1  (v)  Ci>M«r  T.lfm^eit,  Hardr.  91, 

^ntr.  161;  2  RoIL  Abr.  447.  95. 

(4  8§ek€vereil  ▼.  FnggtUt,  ntp, 
VOLL  N 
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mooapoRBAL    the  reservation  is  good  only  during  his  life,  and  it  shall 

MBwra.        never  be  carried  fiirther  than  the  period  of  time  the  lessor 

himself  has  fixed  forit(2r);  but  upon  this  point  there  is  some 

diversity  in   the  books,  see  10  E.  4,  18 ;  I  Dy.  45  a; 

1  Inst  47.  a. ;  for  Littleton  in  the  case  cited  was  of  a  con- 
trary opinion,  and  held  that  '*  if  I  let  land  to  a  man  for  a 
term  of  years,  rendering  to  me  a  certain  rent,  without  say- 
ing and  to  my  heirsy  yet  if  I  die  within  the  term,  my  hdi 
shall  have  the  rent,  for  it  is  annexed  to  the  reversion,  which 
is  descended  to  my  heir"  (y). 

So,  where  a  man  makes  a  lease,  reserving  a  rent  in  the 
alternative  to  him  or  his  heirs,  held,  that  the  rent  determined 
at  his  death  (z);  sed  secus  where  an  abbot  made  a  lease  re- 
serving rent  to  him  or  his  successor  during  the  tenn  (a). 

164.  Where  the  reservation  is  special  and  to  improper 
persons,  there  the  law  follows  tiie  words;  therefore  if  rent 
is  reserved  to  the  lessor  and  his  executors,  he  having  the 
freehold,  it  will  determine  at  his  death,  because  the  rever- 
sion, to  which  the  rent  is  incident,  descends  to  the  heir  (i); 
so,  if  a  lease  be  made  of  a  term  for  years,  reserving  rent  to 
the  lessor  and  his  heirs,  such  rent  will  determine  by  the  death 
of  the  lessor,  for  the  heir  cannot  have  it,  as  he  cannot  sao- 
oeed  to  tiie  estate,  being  only  a  chattel,  and  the  executor 
cannot  have  it,  there  bdng  no  words  to  carry  it  to  him  {c\ 
But  the  words  ^^  during  the  term  "  have  been  held  suffident 
to  carry  the  rent  to  the  heir,  where  tiie  lessor  was  seised  in 
fee  (</),  and  for  the  same  reason  if  a  termor  for  fifty  years 
leases  for  twenty-five  years,  tiiough  reserving  rent  to  him  and 
his  heirs  during  the  term,  yet  the  executors  shall  have  the 
rent  {e) ;  so,  where  no  reversion  is  left  in  ihe  lessor,  and  the 

(jr)  Cother  t.  Mtrriek,  Hardr.  91.  {b)  2  RoU.  Abr.  450. 

(y)  10  E.  4,18.  See  also  Noy,  96;  (c)  1  Inst.  47.  a.;  SaekeoereU  ▼. 

Swy  T.  Broum,  Latch.  100;  S.  C,  Froggati,  1  Vent.  161. 

2  RoU.  Abr.  451.    See  further,  if|Av,  (<f)  lb.,  ovemiliDg  Bieknumd  md 
S  164.  Buieker*9  ease,  Cro.  El.  217,  and  re- 

(x)  1  Init.  214.  cognising  Surg  t.  Browm,  Latch.  100. 

(a)  Malhrg'icoie,  Cro.  El.  804.  (•)  1  Ventr.  162. 
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lent  18  reserved  to  his  executors,  administrators,  and  assigns,  incoefomal 
it  will  go  to  them  and  not  to  the  heir  (/);  but  if  the  reser-  icsnta.  * 
vation  be  to  the  lessor  and  to  such  persons  to  whom  the  re- 
Tenion  and  inheritance  belong  during  the  term,  this  is  a  good 
leaervalion  to  those  in  remainder,  and  the  law  will  distribute 
the  rent  according  to  the  several  interests  under  the  settle- 
ment (;). 

165.  If  two  joint  tenants,  the  one  for  life  and  the  other  in  Between  joint 
fee,  join  in  a  lease  for  life  or  a  gift  in  tail,  reserving  rent,  the  *®°®^*"'  ^' 
KQt  shall  enure  to  them  both,  for,  if  the  particular  estate  de- 

tennine,  they  shall  be  joint  tenants  again  in  possession  (A) ; 
but  if  tenant  for  life  and  he  in  the  reversion  join  in  a  lease 
ibr  life,  reserving  rent,  this  shall  enure  to  the  tenant  for 
life<xdy  during  his  life,  and  afteir  to  him  in  the  reversion  (A). 

Where  husband  possessed  of  a  term  for  years  in  his  own  To  husband 
rigjht  joins  with  his  wife  in  an  assignment  of  the  term,  re-  "^  ^ 
Kmog  rent  to  him  and  his  wife,  and  the  survivor  of 
them,  but  the  wife  neither  signed  nor  sealed  the  deed,  it 
was  held  that  this  rent  detennined  by  the  death  of  the 
hosbttod,  because  she  had  no  interest  in  the  land  (t) ;  but 
where  A.  in  pursuance  of  a  power  in  his  marriage  settle- 
ment nuide  leases  of  several  parts  of  his  estate  which  were 
lettled  on  his  wife,  it  was  held  that  the  rent  should  go  to 
the  jdatress  as  incident  to  the  reversion  (J),  see  further, 
as  to  whom  rent  is  payable,  past,  §  197. 

3.  Upon  what  Conveyances  Sent  may  be  reserved, 

166.  Rents  are  usually  reserved  on  leases,  but  they  may  On  convey- 
be  reserved  upon  every  conveyance,  that  either  passes  an  *"*****^ 
estate  to  the  tenant,  or  enlarges  an  estate  already  in  him  (A) ; 

(/)  Jimimm  ▼.  Lexingtom,  1  P.  {j)  Ld»  Rockingham  t.  Penrice, 

Ww.  555.  1  P.  Wms.  177;  S.  C,  2  Salk.  578 1 

if)  8  Co.  71.  recognising  C?fMi'«  eate,  10  Co.  127. 

(A)  1  Init.  214.  a.  (A)  10  E.  4,  3;  21  H.  6, 8;  1  Inat. 

(0  KamdY.  htaum,  Cro.  Car.  288;  144.  a.  ;  2  RoU.  Abr.  449;  GQb.  on 

S.  C,  W.  Jo.  308;  2  RolL  Abr.  450.  Rents,  26. 
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Where  an 
eetate  ii  eon« 
flrmed  or  en- 
krged. 


iNooapoRSAi.  but  where  no  estate  passes  there  ought  to  be  no  rent,  the 
MBWTO.       rent  being  a  retnbution  or  return  for  something  given  (/), 

Not  where  no  therefore  if  there  were  lord  and  tenant,  and  the  tenant  held 
of  the  lord  by  fealty  and  lOs,  rent,  and  the  lord  released  to 
the  tenant  or  confirmed  his  estate^  he  yielding  to  the  lord  a 
hawk  or  rose  yearly,  this  new  reservation  was  held  void,  be- 
cause there  was  no  estate  given  to  the  tenant,  for  which  he 
should  make  that  new  return  of  service  to  the  lord  (m);  but 
if  there  be  tenant  for  life,  and  he  in  the  reverrion  release  to 
him  in  tail,  reserving  rent,  the  reservation  is  good,  becaiue 
the  tenant's  estate  is  enlarged  by  the  release  (n) ;  so,  if  the 
lord  of  a  manor  by  indenture  at  common  law  releases  to  his 
copyholder  in  fee,  to  him  and  his  heirs,  or  confirms  such  knds 
to  his  copyholder  and  his  heirs,  reserving  a  rent,  this  reserva- 
tion is  good,  because  the  release  or  confirmation  enures  by 
way  of  mitter  le  estate  to  pass  an  estate  at  common  law  to  him, 
when  before  he  had  but  a  copyhold  estate  (o);  and  so,  m  other 
cases  upon  releases  which  enure  by  way  of  nutter  k  ettaU, 
as  by  one  joint  tenant  to  another,  a  rent  may  be  reserved  (p); 
but  upon  a  release  or  confirmation  which  enures  by  way  of 
mitter  le  droit  only  no  rent  can  be  reserved,  because  such  re- 
lease operates  by  way  of  extinguishment  (p). 

On abeffein  167.  At  common  law  no  rent  could  have  been  reserved 
upon  a  bargain  and  sale,  because  only  a  use  passed,  which 
was  not  any  estate  to  which  the  bargainor  could  have  had 
recourse  for  a  distress,  but  now  by  the  Statute  of  Uses,  the 
use  and  possesion  passing  together,  it  amounts  to  a  grant 
of  the  land  itself  (;),  and  the  reservation,  as  if  out  of  the 
estate  executed  by  the  statute,  will  not  be  deemed  a  use  upon 

CoTenant  to      a  use  (r);  SO,  on  the  same  principle,  it  has  been  held  that 


(i)  ICE. 4,  3;  21  H.  6,S;  1  Init 
144. 1. ;  2  RoU.  Abr.  449  ;  GUb.  on 
Rente,  26. 

(m)  UtX.,  e.  438;  Dy.  230;  Moor, 
631. 

(n)  10  B.  4,  3;  1  Intt  193;  Gflb. 
on  Rente,  27. 

(e)  Smmmt'9  eaet,  13  Co.  55. 


(p)  I  Init.  193. 

(f )  Weeki  T.   TUUrd,  Cro.  EI. 
595;  1  Inet.  144.  a.      See  al«>  IV- 
ttmktm'i  e«M,  1  And.  18. 

(r)  CnmnoeTi  eete,  2  Co.  72  b. 
See  tleo  Dj.  362;  C!lom/<y'«  Mft,  2 
Co.  54;  2  Inst  273;  Vangfa.  52; 
Glib,  on  Usee,  Sngd.  ed.,  86.,  n.  (3). 
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ft  rent  may  be  reserved  upon  a  coyenant  to  stand  seised,  as   incorforbal 
where,  in  consideration  of  natural  love,  a  man  covenanted  to        mbkts.  ' 


stand  seised  of  certun  lands  to  the  use  of  himself  for  life,  stand  seised, 
with  remainder  over,  and  to  the  intent  that  his  son  should 
have  a  rent  during  his  father's  life,  it  was  held,  that  the  son 
had  a  good  rent  upon  such  a  covenant  as  upon  a  feoff- 
ment («).  As  to  limiting  a  rent  to  uses,  see  ante,  §  159. 

168.  It  seems  that  the  effect  of  reserving  rent  upon  a  leaae  Distinction 
or  a  gift  in  tail  and  upon  a  feoffinent  is  not  in  all  cases  the  ^^  Ifeoff. 
same.     If  a  man  seised  of  land  on  the  part  of  his  mother  ™^'* 
makes  a  lease  or  a  gifl  in  tail,  reserving  rent  to  him  and  his 

bein,  this  rent  shall  go  with  the  reversion  to  the  heirs  on 
the  part  of  the  mother,  because  the  nature  of  the  contract 
k  sadi  that  the  retribution  should  go  to  those  who  lose 
the  profit  of  the  land  during  the  gift  or  lease  {t) ;  but  if 
in  like  case  he  had  made  a  feoffinent  in  fee,  reserving  rent  to 
him  and  hia  heirs,  the  rent  in  that  case  would  go  to  the  heir 
on  the  part  of  the  father,  because  here  is  an  entire  dispo- 
sition, and  the  rent  is  in  the  nature  of  a  new  purchase, 
coming  into  the  fainily  from  the  grant  of  the  feoffee,  and 
thezrfore  the  blood  of  the  father  shall  be  preferred  (t). 

169.  There  can  be  no  rent  reserved  upon  any  conveyance  Rent  not  to  be 
that  enures  by  way  of  extinguishment  («),  because  in  such  '  ^     ' 
case  there  b  no  reversion  left  in  him  to  create  a  tenure  ;  that  enures  hj 
therefore  if  a  lessee  surrendered  his  estate,  reserving  rent,  JJS^^t.  ' 
thia  reservation  was  held  not  to  be  good  (x) ;  but  such  a  re- 

servadon  may  be  good  by  way  of  contract,  and  an  action  of 
debt  noay  be  brought  upon  it  (y  )• 

So,  where  a  rent  is  reserved  upon  a  feoffinent,  and  the  Feoffment, 
feoffor  has  no  reversion,  yet  this  is  a  rent,  and  is  recover- 


(«)  RnM^.  Oodum,  W.  Jo.  179.  Lev.  80  ;  S.  C,   1  Vent.  242;    2 

(0  I  Imt.  12.  DanT.  501 ;  recognised  in  Brownhw 

(«)  gfli— if'tcie,  mip.  T.  Jlewley,  1  Ld.  Raym.  82.      See 

(')  2  RoU.  Abr.  491.  also  Cro.  Jac.  487;  AUen,  57;   4 

(p)    Whutom    T.    PimJtney,    2  Mod.  174 ;  GUb.  onRent8»29. 
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Amement  for 
a  lease. 


iMcoRFOBBAL  aWc  bj  thc  Dame  of  rent  upon  the  contract  (r).  And  so, 
MVNTs.  where  an  assignee  has  assigned  over  a  term^  rent  may  in 
that  case  be  recoverable  against  the  second  asfflgnee(2r). 

So,  an  agreement  for  a  lease  at  a  rent  certain  is  not  a 
sufficient  reservation  of  rent,  so  as  to  constitute  a  demise, 
and  therefore  if  a  party  be  let  into  possession  under  such 
an  agreement,  he  cannot  distrain,  although  he  may  haye 
an  action  of  debt  (a),  see  further,  1  Free  in  Conv.  tit 
Agreements. 

So,  a  rent  could  not  be  reserved  on  a  fine  sur  coffnisanee 
de  droit  come  ceo  or  any  other  fine  which  was  executed ; 
sed  secus  where  an  estate  for  life  only  was  conveyed  by  the 
fine  (J). 


Fines. 


4.  Upon  what  Thinga  Bent  may  be  reserved^  or  out  of  what 
it  may  issue. 

General  role.  170.  It  is  laid  down  as  a  rule,  that  a  rent  cannot  issue  out 

of  any  inheritance  but  such  as  is  said  to  be  manurable, 
wherein  an  entry  may  be  made  and  distress  taken,  as  lands 
Rent  may  issue  and  tenements ;  therefore  a  lease  of  the  verdure  or  herbage 
ml  ti^^T''  of  the  land,  reserving  rent,  is  good,  for  the  lessor  may  enter 
upon  the  land  to  distrain  (c) ;  but  the  grant  of  a  rent-chai^ 
out  of  land,  of  which  the  grantor  is  not  seised  at  the  time  of 
the  grant,  is  void,  although  the  grantor  should  afterwards 
purchase  the  same  lands  (c/). 


But  not  ont  of 

incorporeal 

hereditaments. 


Commons. 


171.  As  a  consequence  of  this  rule  no  rent  can  be  re- 
served upon  any  incorporeal  hereditament  or  thing  lying  in 
grant,  because  to  such  things  recourse  cannot  be  had  for  a 
distress  {e) ;  therefore  no  rent  can  properly  be  reserved  for 
a  common,  as  the  common  belongs  to  many,  and  it  cannot 
be  liable  to  distress  by  the  act  of  one  (/) ;  yet  by  the  11 


(x)  Newcofkb  T.  Harvey f  Carth. 
162. 

(a)  Hegan  t.  /oAiuon,  2  Taunt. 
148;  Dunk  t.  Hunim-,  5  B.  &  A.  322. 
'  {b)  Bro.  Abr.  tit.  Fme9,  p.  30; 
RoU.  Abr.  tit.  Fine,  O.,  p.  10. 


(e)  1  Inst.  47.  a. 
(<i)  Perk.,  seet.  65. 
(«)  1  Inst.  142.  a. 
(/)  Stmdemm  r.  BarriMom,  Cro. 
Jac.  679. 


NOT  BBBBRVABLE  OUT  OF   TITHES,   RENT,   ETC.  188 

(x,  2,  &  19>  &  89  (see  Dig.  P.  iii.  tit.  Landlord  and   ikcorporsal 
Tbhant),  it  is  proTided  that  a  landlord  or  his  steward  may     ^^^vrs^' 
seize  as  a  distress  for  rent  cattle  of  his  tenant  feeding  upon 
a  common. 

172.  Upon  the  same  principle  there  cannot  at  common  Titbei. 
law  be  a  rent  resenred  upon  tithes,  because  there  is  no  place 
upon  which  a  distress  may  be  taken  {ff) ;  but  an  action  of 
debt  is  giyen  by  the  5  G.  3,  c.  17,  to  ecclesiastical  persons 
for  arrears  of  rent  upon  leases  of  tithes,  &c. ;  so,  where  a 
lent-charge  of  £20  was  devised  out  of  a  rectory,  the  glebe 
whereof  amounted  to  40«.  per  annum  only,  the  whole  rec- 
tory was  in  equity  held  liable  to  the  rent  (A) ;  so,  where  a 
lease  was  made  of  land  and  tithes,  the  rent  was  held  to  issue 
out  of  the  land  and  not  out  of  the  tithes  (t). 

So,  neither  can  a  rent  issue  out  of  a  hundred,  fair,  office,  Not  to  iasae 
and  the  like,  for  these  were  instituted  for  public  pur-  JJ^^  &o.'^" 
poeea  {h) ;  so,  likewise  not  out  of  rent  (Z) ;  but  a  rent  re-  Not  out  of 
served  on  a  lease  made  of  an  incorporeal  thing,  as  of  a  fair, 
18  good  by  way  of  contract  between  lessor  and  lessee  (m). 

So,  a  rent  must  be  reserved  out  of  an  estate  that  passes 
by  a  conveyance,  and  not  out  of  a  right ;  and  therefore  if 
fsaeissee  release  to  the  disseissor  of  land,  reserving  a  rent, 
the  reservation  is  void  (n). 

So,  a  rent  cannot  issue  out  of  a  term  for  years,  therefore  Not  out  of  a 
the  lessee  having  asogned  cannot  distrain  (0),  but  he  must 
bring  his  action  on  the  contract  {o) ;  so,  if  a  lease  be  made 
of  an  incorporeal  hereditament,  reserving  rent,  such  reserva- 
tion is  good  to  bind  the  lessee  by  way  of  contract  for  the 
ixm*performance  of  which  the  lessor  shall  have  his  action  of 

{9)  Vaknime  t.  Dentom,  Cro.  Jac.  KeUw.  161;  2  RoU.  Abr.  446.  pi.  7- 

111.  (m)  Jeweir^  ca$e,  5  Co.  3. 

(A)  TUrndiie  r.  ABinton,  Chan.  (n)  50  E.  3,  9;    10  £.4,  3  b; 

Ca.  79 ;  Gilb.  on  RenU,  22.  dted  1  Inat.  144.  a. 

(0  2R0U.  Abr.  451.  (0)  V.  Cooper,  2  Wila.  375. 

U)  Bro.  Abr.  tit.iZeii/,11;  BuU*§  See  also  Smith  t.  MapUbaek,  1  T. 

caw.  7  Co.  23  b.  R.  446. 

(0  Bro.  Abr.  tit.  Asnie,  pi.  2  { 
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HSEBDITA- 
MBNT8. 


iNcoftPouAL  debt  {p) ;  but  although  a  rent  cannot  issue  out  of  chattelsy 
yet  it  has  been  held^  that  distress  may  be  made  for  the  rent 
of  furnished  lodgings,  for  the  rent  issues  out  of  the  realty 
and  not  out  of  the  goods  {q). 


Ezoeptioni.  173.  Although  reversions  and  remainders  are  incorporeal 

hereditaments,  and  can  pass  only  by  grant,  yet  a  rent  may 
be  reserved  upon  a  lease  of  them,  because  although  the 
grantor  has  no  remedy  for  them  during  the  continuance  of 
the  particular  estate,  yet  there  will  be  a  remedy  by  distress 
when  they  come  into  possession  (r);  so,  and  for  the  same 
reason  it  is,  if  the  lord  grants  his  seignory,  reserving  rent, 
for  here  is  a  prospect,  though  distant,  of  a  remedy  by  dis- 
tress upon  the  escheat  of  the  tenancy  (s) ;  so,  on  the  same 
principle,  if  a  man  grants  a  future  interest  in  land,  he  may 
reserve  a  rent  immediately,  for  he  may  have  his  remedy  by 
distress  when  the  lessee  comes  into  possesion  {t). 

The  Crown.  174.  The  Crown  is  also  in  general  excepted  from  liie 

rule  above  mentioned,  and  the  queen  may  reserve  rent  on 
incorporeal  hereditaments,  because  she  may  distrain  in  all 
the  lands  of  her  lessee  for  the  rent(u) ;  but  if  the  queen^s 
tenant  makes  a  lease  of  lands  not  holden  of  her,  either  for 
years  or  at  will,  she  cannot  distrain  such  lands  in  the  hands 
of  an  under-lessee  (or) ;  so,  if  lands  are  extended  on  an  ekyii^ 
or  are  under  sequestration,  they  are  exempt  from  distress; 
but  in  this  last  case,  upon  application  to  a  court  of  equity^ 
liberty  will  be  given  tp  distrain  without  incurring  a  con- 
tempt of  court  (ar). 


(p)  Dean  qf  Windtor  t.  Olover,  2 
Saund.  302. 

{g)  Newman  Y,  Anderton^  2  N.R. 
226. 

(r)  Ct^eVe  eaee,  1  Co.  62  b;  1 
Iiut.  47.  a.  i  GUb.  on  Rents,  24. 

(•)  2   RoU.   Abr.  446.    See  also 


Perk.  627 ;  Cro.  El.  546. 

(0  Plowd.  423;  Falttt^e  eaee,  2 
RoU.  Rep.  467. 

(«)  1  Inst.  47.  a.;  5  Co.  5,  56; 
Laney39;  GUb.  on  Rents,  22. 

(*)  Ati,'Oen,y. Coventry  {Mojfwr), 
lP.Wms.306. 
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INCORPOBSAL 
HBRSDITA- 


5.  ReservaMons  upon  Leases  made  under  Powers. 


175.  Questions  relating  to  this  subject  have  arisen  either  Amoimt  of 
<m  the  amount  of  rent  or  the  mode  of  reservation.     Some-  '^^' 
limes  a  power  is  given  of  leasing  on  lives  and  upon  the 
payment  of  fines^  as  the  lives  drop,  which  are  considered 

among  the  annual  profits(y);  but  the  more  usual  provision,  in 
setdements,  is  to  require  the  best  rent  to  be  reserved,  with- 
oat  taking  any  fine  or  for^ift ;  and  whether  the  best  rent 
has  been  reserved  is  commonly  left  to  the  decision  of  the 
ji]iy(z):  and  although  the  best  rent  reserved  be  the  full 
Talue,  yet  if  eatisfiictory  evidence  can  be  produced  to  a  jury, 
that  a  tenant  was  willing  to  give  additional  rent  in  lieu  of 
money,  agreed  to  be  laid  out  in  improvements,  it  has  been 
held  that  the  lease  could  not  be  supported  (a),  when,  from 
the  quantity  and  nature  of  the  property  demised,  it  is  not 
possible  to  ascertain  whether  the  rent  reserved  is  the  best 
lent,  the  lease  will  be  deemed  invalid  (i). 

176.  If  a  fine  be  taken  contrary  to  the  terms  of  the  Modeofreier- 
power,  the  lease  cannot  be  supported  (c) ;  and  anything  in  ^^^^°' 

^  form  of  a  premium  has  been  held  to  come  within  the 
prohibitory  clause  {d). 

Formerly  a  rent  under  leading  powers  was  reserved  by  the 
words  ''the  ancient  or  usual  rent,"  and  the  better  opinion 
18,  that  by  these  words  is  to  be  imderstood  the  rent  re- 
sored  at  the  time  of  the  creation  of  the  power,  where  a 
lease  was  then  in  being,  or  reserved  in  the  lease  inmie- 


(y)  1  BniT.  121.  (h)  Cardiffan  (Bart)  t.  MoniagHe, 

(<)  Doe  ▼.  JUayd,  3  Eip.  78 ;  Roe  Sogd.  Pow.  App.  N.  14  (2). 

^r9ri{Artkbp.)6E»Kt,SiiSugA.  (c)  Cox  t.  Day,  13  East,  122; 

Pov.  413,6tfaed.  O'Briens.  Griereon,  2  BaU.  &  Beat. 

(<)  Wrijiki  ▼.  SmUh,  ft  Eap.  203.  323.    See  alto  Campbell  t.  Leaeh, 

Stt  aho  Om^bett  t.  Leaehf  AmbL  Doe  v.  BetHeon  and  Skamton   t. 

740 ;  Om  T.  BeiHeam,  12  Eaat,  305;  Bradeireet,  eup. 

ffhmmem  J.  Bradiireei,  IScli.  ftLef.  (d)  Doe  ▼.  Bogere,  5  B.  &  Ad. 

^  76ft ;  S.  C,  2  Ner.  &  Man.  550. 
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186  CRBATIOll  AND  BESERVATION  OF  BENT. 

iNcoRPouAL  diatelj  preceding  that  time(tf),  and  where  gold  has  been 
MINTS.  usually  reserved,  silver  cannot  be  made  payable  in  lieu  of 
it  {ff) ;  so,  if  commonly  paid  at  four  days,  a  reservation  at 
one  or  two  days  is  bad  (A),  but  a  mere  difference  of  words 
is  not  material,  therefore  a  reservation  of  eight  bushels  of 
wheat,  in  lieu  of  a  quarter  of  wheat  is  good,  because  it  ib 
all  one  in  quantity,  value  and  nature  (A). 

Rent  most  be  177.  R^ularly  the  rent  to  be  paid  should  be  specified 
in  the  lease,  but  if  there  be  words  in  the  reservation  by 
which  the  rent  can  be  ascertained,  it  will  be  8uffident(t); 
but  when  the  reservation  is  vague  and  indefinite  the  lease 
will  be  void  (A). 

Timeof  pay-  Where  the  rent  is  required  to  be  reserved  at  particnkr 
days,  the  reservation  must  be  accordingly,  but  where  merely 
the  best  yearly  rent  is  required,  it  may  be  made  payable 
quarterly  or  otherwise  (/),  but  the  rent  cannot  be  reserved 
either  after  or  before  the  day  appointed  (m). 

Entire  or  dU-  Where  One  entire  gross  sum  is  reserved  on  the  demise  of 
lands,  part  of  which  are  not  within  the  power,  the  demise 
is  void(n) ;  as  where  opened  and  unopened  nunee  were  de- 
mised by  one  deed,  containing  a  general  reservation,  and 
the  power  did  not  authorize  a  demise  of  unopened  mines,  it 
was  held  that  the  whole  was  void  (o)  unless  where  the  rent 
is  reserved  according  to  the  quantity  or  produce(o),  or  there 
is  a  distinct  reservation  of  a  particular  sum  in  respect  of  the 
lands  comprised  in  the  power  (/>). 

(«)  Morrice  t.  Anirohui,   Hard.  t.  BraitirttUmp. 
325 ;  Orhy  t.  Mokun,  3  Chan.  Rep.  {k)  Orhy  t.  Mohun,  mp, 

56  et  9tq,i  S.  C,  2  Tern.  531 ;  Prec.  (/)  Dean  wndCht^ier  qfJForeetter* 

Chan.  257 ;  2  Freem.  29 ;  Siffki  t.  ease,  6  Co.  37  b ;  Campbellr.  Leuk, 

Thomtu,  3  finrr.  1441 ;  S.  C,  1  BL  Ambl.  740. 
446  ;  Doe  ▼.  Creed,   4  M.    &  S.  (m)  Ludhw  t.  BeekwUh,  All.  90; 

371.  Doe  T.  Gifbrd,  5  B.  &  A.  371;  Sagd. 

(p)  Mow^oy'e  caf0»5  Co.  4  b.  F6w.  427.  6th  ed. 

(A)  Id.  5  b.  (it)  JDmt.  Uoyd,  3  Bip.  78. 

(0  Lewiaon   t.     Pipot,    dted   3  (o)  Campbell  r,  Leaek,  it^^ 

Chan.  Rap.  6;   and  lee   Jmdlep  j.         (p)  iTa^Arf  mm, 5 Co. 54 b.   See 

Audlep,  2  Chan.  Rep.  82 ;  Skamum  alao  How  t.  WkUtMd,  1  Vent.  339 
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A  reservation  to  the  tenant  for  life  exercising  the  power,    incobpouai. 
"his  heirs  and  assigns,"  is  a  good  reservation,  for  those        mbnts. 
words  mean  of  necessity  the  person  to  whom  the  inherit-  Person  to 

whom  the  rent 

ance  shall  go  {g)j  see  fiirther,  ante,  §§  160 — 165.  ia  reserved. 


HL  JSSbBX  lEstaUs  mas  &e  |^a))r  (n  a  tSntt 


\  178.  Fet^Simplt. 
179.  F^-TktU. 
l80.FarJjye. 
Oecupanep, 

181.  lUni  executed  to  Ueee. 

182.  Cmrteey  m  a  Rent. 

183.  Dower  m  a  Rent, 

184.  Rent  to  eommenee  m  ^ituro. 


i  185.  Rent  in  Remainder, 

186.  Seiein  qfRent. 
Seirin  in  Low, 

187.  Under  the  Statute  qf  Ueee, 
Seisin  qfa  Rent-Ckarge, 

188.  No  Diseeiein  qfa  Rent. 

189.  jyonrfer  qfa  Rent. 


178.  Bent  is  susceptible  of  the  same  limitations  as  land,  Fee-nmpie. 
and  may  therefore  be  granted  in  fee,  in  tail  or  for  life(r). 

When  a  rent  was  granted  in  fee,  with  a  clause  of  distress, 
and  a  fine  was  levied  to  the  intent,  that  if  the  rent  were 
behind,  the  grantee  might  enter,  it  was  held  that  this  cre- 
ated a  contingent  and  future  interest,  which  was  a  matter 
of  inheritance,  and  being  a  security  for  the  payment  of  the 
rent,  might  well  be  transferred  therewith,  for  by  the  grant 
of  the  rent  the  penalty  and  the  advantage  passed  («). 

179.  There  may  be  a  limitation  in  tail  of  a  rent,  as  of  Fee-tall. 
land,  bat  with  this  difference,  that  the  tenant  in  tail  of 

lands,  with  the  immediate  reversion  in  fee  in  the  donor,  might 
by  a  coaimon  recovery  have  barred  the  entail  and  the  re- 
Tettion  (as  he  may  now  under  the  3  &  4  W.  c  74,  see 
Dig.  P.  n.  tit  FiKES  AND  Recoveries),  but  the  grantee 
in  tail  of  a  rent  de  novo,  witiiout  a  subsequent  limitation 

8.C.,  2  Show,  67  $  Cordigon  (Borf)  Hotiey  t.  Sect,  Lofft,  316. 
▼.  Moniofue^  9up,i  Orby  t.  Mokun,         (r)  Butfe  ease,  7  Co.  23. 
«F.;  Doe  r,  Mefier,  2  M.  fc  S.         (•)  Hovergill  v.  Hare,  Cro.  Jao. 

276;  Alt  T.  Rendu, 3  M.  &  S.  99.  510. 
(f)  WkiOoek's  ease,  8  Co.  69  b; 
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OCCUPANCY  OF  A  BENT. 


iNooBPOBBAL   of  it  ill  fcc,  acquiied  by  a  common  recovery  a  base  fee 

MKNT8.  Omj{t). 


For  life.  180.  So  a  rent  may  be  granted  to  one  for  his  own  life  or 

the  life  of  another  (ti);  but  if  granted  to  A.  for  the  life  of 
another,  remainder  to  B.,  although  A.  dies,  yet  the  remain- 
der is  good  (tt).  But  a  rent  for  life  granted  out  of  a  term 
for  years  is  but  a  chattel,  and  shall  be  satisfied  out  of  the 
term  until  one  or  other  estate  determines  (or),  but  when  a 
rent  is  granted  out  of  land  in  fee,  and  out  of  a  term  for 
years  for  the  life  of  the  grantee,  this,  as  an  estate  of  firee- 
hold,  cannot  issue  out  of  the  term,  but  out  of  the  land  which 
the  grantor  has  in  fee-simple  (y). 

Ooeopucj.  By  the  common  law  there  could  be  no  general  occupant 

of  a  rent,  therefore  if  a  rent  were  granted  to  A.,  his  execu- 
tors and  administrators  during  the  life  of  B.,  and  A.  died 
intestate  before  cestui  que  vie,  it  was  held,  that  the  rent 
must  determine,  for  his  administrator  could  not  daim  it  either 
as  assign  or  occupant  (z) ;  eed  secus  where  there  is  a  special 
occupant  (a);  and  it  has  been  thought  that  executors  and 
administrators,  if  named  in  the  grant,  might  have  taken  an 
estate  pur  autre  vie,  though  a  freehold,  even  before  the 
29  C.  2,  c.  3,  and  14  O.  2,  c.  20,  see  Dy.  338;  also  further, 
Dig.  P.  L  tit.  Estates,  also  jm»^,  tit  Estates. 


Rent  executed 
to 


181.  Bents  may  be  limited  to  uses  under  the  Statute  of 
Uses,  being  therein  expressly  mentioned,  and  that  either 
as  r^ards  rents  in  esse,  which  maybe  executed  in  the  same 
manner  as  uses  of  corporeal  hereditaments,  or  rents  de  novo 
which  are  limited  in  use  out  of  the  seisin  of  the  land,  there- 
fore when  lands  are  conveyed  to  A.  and  his  heirs,  to  the 
intent  that  B.  or  B.  and  his  heirs  may  receive  a  rent,  the  rent 


(0  Chaplin  y.  Chaplin,  3  P. 
Wms.  229  ;  Wetkt  t.  Peach,  Latw. 
1224. 

(«)  Sa//«ry.'lte//tfr,Cro.  E1.901; 
S.  C.,Yelv.9. 


(«)  St.  Auhy*$  COM,  Cro.  El.  183. 
(y)  Butt'*  MM,  7  Co.  23. 
(j)  Salter^.  Batter,  tup. 
(a)  Plowd.  2S,  556 ;  Fklm.  32. 
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18  ezecated  in  B ;  but  as  in  the  case  of  lands,  the  Statute  xncobpo&bal 
traDsfers  the  legal  estate  m  the  rent  to  the  first  cestui  que  mentb. 
ute,  when  therefore  lands  are  convejed  to  A.  and  his  heirs  to 
tlie  use  of  B.j  with  a  declaration  that  B.  and  his  heirs  shall 
stand  seised  of  the  rent  to  the  use  of  C.  for  life,  with  re- 
nuunder  over^  it  was  held  that  the  use  was  executed  first  in 
R  and  then  in  C.>  and  that  the  remainderman  took  a  trust 
estate  only  (&). 

182.  There  maj  be  curtesy  in  a  rent,  and  a  man  may  be  Curtesy  In  a 
tenant  by  the  curtesy  of  a  rent  although  the  wife  die  before  "*^ ' 
the  rent  becomes  due  and  she  has  but  a  seisin  in  law>  be- 
cause, as  Lord  Coke  says,  the  husband  could  by  no  industry 
attain  to  any  other  seisin,  and  impoteada  excusat  legem  (c) ; 
80,  where  a  rent-eharge  was  granted  to  a  woman  and  her 
b^  payable  at  two  feasts  in  the  year,  the  first  payment 
to  be  made  at  such  of  the  said  feasts  as  should  happen  after 
tfaedeath  of  J.  S. ;  the  woman  married,  had  issue  and  died;  it 
seems  to  have  been  the  inclination  of  the  court,  that  the  hus- 
band should  be  tenant  by  the  curtesy  of  the  rent,  for  although 
the  rent  was  to  commence  infuturo  yet  it  was  granted  over 
presently,  which  proved  to  be  in  eue^  so  that  the  wife  might 
\»fuA  habere  JuBredUaUmf  and  the  seisin  was  not  material  in 
the  case  of  a  rent  {dy  So,  it  is  said  that  if  a  woman  make 
ag^  in  tail,  reserving  a  rent  to  her  and  her  heirs,  then  takes 
husband  and  has  issue,  and  the  donee  dies  without  issue,  the 
hosband  shall  not  be  tenant  by  the  curtesy  of  the  rent,  for 
that  it  was  determined  by  the  act  of  Gh)d,  and  no  estate 
thereof  remained ;  but  if  a  man  seised  in  fee  of  a  rent, 
makes  a  gift  in  tail  general  to  a  woman,  who  takes  husband 
and  has  issue,  the  husband  shall  be  tenant  by  the  curtesy  of 
the  rent,  because  the  rent  remains  {e)i  so,  if  it  be  a  rent 
^  woo  granted  in  tail,  and  the  wife  dies  without  issue,  the 
hnaband  shall  be  tenant  by  the  curtesy  (/). 

W  Ckapfmy.  Cki^im,  ngv.  110, 117. 

(0  llait.  29.  a.  («)  1  Inst.  30.  a. 

W  DHkhk  T.  Bradhnme,  2  Sid.  (/)  Harg.  Co.  Litt.  30.  a.,  n.  (2). 
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WHAT  ESTATES  MAT  BE  HAD  IK  A  RENT. 


INCORPOBBAL 

HERSDITA- 

IIBNTS. 

Dower  in  a 
rent. 


183.  A  woman  shall  have  dower  of  a  rent,  whether  it  be 
rent-service^  rent-charge  or  rent-seek,  but  it  must  be  an  estate 
in  fee-«imple  (^) ;  for  if  it  be  an  annuity  which  charges  only  the 
person,  and  does  not  issue  out  of  any  lands  or  tenements,  she 
shall  not  be  endowed  (jr) ;  so,  if*a  man  under  the  old  law  of 
dower  made  a  lease  for  life  of  certain  lands  reserving  a  rent 
to  him  and  his  heirs,  and  then  took  a  wife,  she  should  not  be 
endowed  of  the  reversion  because  there  was  no  seisin  either 
in  deed  or  in  law,  nor  of  the  rent  because  the  husband  had 
but  a  particular  estate  therein;  $ed  secus  if  the  husbaad  had 
made  a  lease  for  years  (A). 

So,  for  the  same  reason  if  the  freehold  of  the  rent  were 
suspended  during  the  coverture,  a  woman  should  not  be  en- 
dowed (t). 

So,  if  a  rent  de  novo  were  granted  in  tail  without  any  re- 
mainder over,  and  tenant  in  tail  took  wife  and  died  without 
issue,  held  that  the  wife  should  not  be  endowed  because  the 
thing  out  of  which  the  dower  was  to  arise  was  not  in  bdng; 
but  it  was  otherwise  where  tenant  in  tail  married  and 
died  without  issue,  whereby  the  estate  tail  was  determined: 
for  the  wife  in  that  case  should  be  endowed  notwithstanding, 
because  the  land  was  in  being,  though  the  estate  tail  therein 
was  determined,  and  the  dower  was  in  some  respects  a  con- 
tinuance of  the  estate  tail  (i),  and  see  further  as  to  dower 
poMt,  tit.  DOWEB. 

So,  in  the  same  case,  if  a  rent  in  esse  were  granted 
to  A.  in  tail,  remainder  to  B.  in  fee,  and  A.  married  and 
died  without  issue,  it  was  held,  that  the  wife  should  be 
endowed :  and  so,  if  a  rent  de  novo  were  granted  to  A.  m 
tail,  remainder  to  B.  in  fee,  and  A.  married  and  died  without 
issue,  yet  his  wife  should  be  endowed  (k). 

So,  likewise  in  the  same  case  it  was  held  that  a  wife  was 
not  dowable  out  of  an  equitable  estate  (A) ;  but  it  is  othex^ 
wise  now  under  the  new  law,  aeepost,  tit.  Do  web. 


(if)  1  Inft.  32. 

(A)  JPW^«m'«  COM,  Noy,  280. 


(0  Lilimffiton*9  mm,  7  Co.  38. 
(k)  CJUgfUmy,  CSUgilM,  ftp. 
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184.  A  new  rent  may  be  made  to  commence  mjuturo,   imcobpobbal 
for  being  an  incorporeal  hereditament,  there  is  no  suspension       mints. 
of  any  freehold  as  in  the  case  of  land  (/),  so  that  the  period  Rent  to  com- 
of  oommencement  be  not  too  distant  (m) ;  it  is  otherwise  juturo. 
boweytf  with  a  rent  in  esse  or  a  rent  already  created,  for  that 

cumot  be  granted  to  commence  after  the  death  of  another, 
because  to  such  a  rent  there  may  be  a  precedent  title  (n). 

185.  A  rent-chai^  may  be  granted  in  remainder  after  a  Rent  in  re- 
limitation  of  it  to  a  person  for  life,  as  where  granted  to  A.  for  "''^ 

the  life  of  B.  remainder  over,  it  was  held,  that  though  A. 
should  die  in  the  life  of  B.,  so  that  the  rent  determined  as  to 
the  perception  of  it,  yet,  inasmuch  as  the  terre-tenant  during 
that  time  held  the  land  discharged  of  the  rent,  that  was  suffi- 
dent  to  support  the  remainder  (o),  and  although  it  has  been 
objected  that  there  could  be  no  remainder  of  that  whereof 
there  was  no  rcTersion,  yet  the  intent  of  the  party  ^yes  the 
rent  de  novo,  first  a  being  for  the  whole,  and  then  the  lesser 
estates  are  carved  out  of  it  (p). 

186.  A  rent,  being  an  incorporeal  thing,  can  be  acquired  sdsin  of  le&t. 
only  by  actual  receipt,  but  payment  of  any  money,  in  the 

name  of  seisin  of  rent,  will  give  seisin  (q),  and  therefore 
where  a  man  grants  over  divers  and  several  rents,  and  the 
tenant  ^ves  a  penny  in  the  name  of  seisin  of  all  rents,  it  is 
a  good  seisin  (r);  and  payment  of  parcel  of  rent  beforehand 
18  an  actual  seisin  of  the  rent  to  give  a  real  action  (s) ;  and 
aoitisif  aman  give  an  ox  or  a  horse,  or  other  valuable  thing 
in  the  name  of  rent  (s). 

187.  In  some  cases  however  there  may  be  a  sebin  in  law   Seinn  in  la\r. 


(0  Plowd.  156;  Palm.  29,  30;  2  (p)  Weeks  v.  Peaek,  2  Salk.  277. 

VcDt204.  (q)  1  Inst.  159.  b. ;  160.  a. 

(■]  Gilb.  on  Rents,  60 ;  and  see  (r)  22  Ass.  66 ;  BeviPe  cage,  4 

TWiwrv.  7\imer,  I  B.  C.  C.  316.  Co.  8,  9. 

(s)  Plowd.  156.  («)  1  Inst.  315.  a. 

(o)  SaiUri.  ButUr,  Ydr.  9. 
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iNcoAPOBEAL  of  rciit,  88  foF  iiistance  to  entitle  a  man  to  curtesy.  (See 
MKMTs.       ante,  §  182).     So,  there  is  a  digtinction  between  a  rent  at 

Under  the  common  law,  and  where  it  is  limited  under  the  Statute  of 
Uses,  as  where  land  is  conveyed  to  A.  and  his  hdrs  to  the 
use  of  B.  that  he  may  receive  thereout  an  annual  rent,  there 
the  use  of  the  rent  is  immediately  executed  by  the  statute 
in  B.  (t). 

Seisin  of  a  As  to  a  rent-charge  the  grant  and  delivery  of  the  deed  is 

no  seisin  of  the  rent,  for  the  seisin  in  law,  which  the  grantee 
has  by  the  grant,  is  not  sufficient  to  maintain  an  action  («]. 


Nodiiwiainof 
rent. 


188.  Where  a  person  has  been  once  seised  of  a  rent,  he 
cannot  afterwards  be  disseised  of  it  except  at  his  own  elec- 
tion (x) ;  for  if  A.  is  seised  of  a  rent-charge,  and  the  tenant 
of  the  land  pays  the  rent  to  another,  this  will  not  divest  A 
of  his  right;  and  the  payment  of  the  tenant  being  in  his  own 
wrong,  the  rent  still  remains  in  arrear  to  A.  (y). 


Tnniier  of  a 
rent. 


189.  A  rent  in  esse  may  be  granted  or  assigned  even  be- 
fore the  grantor  has  seisin  of  it  (z),  but  not  during  its  sus- 
pension (a);  and  a  rent-charge  might  be  conveyed  by  fine 
and  recovery  (6),  now  by  the  substituted  assurance  under 
the  3  &  4  W.  4,  c.  74,  see  Dig.  P.  i.  il  tit  Fines  and 
Recoveries.  So,  it  might  before  the  4  &  5  Vict.  c.  21,  have 
been  conveyed  by  lease  and  release,  and  now  by  release 
only;  so  also,  by  bargiun  and  sale,  and  covenant  to  stand 
seised  (c);  as  well  as  by  grant  at  conunon  law. 


(0  aUiplin  v.  Cht^ttHf  3  P.  Wmt. 
229. 

(«)  1  Inst.  160.  a. 

(jr)  litL  88.  237,  240. 

(y)  litt.  8ect.  558,  559;  aeealao  10 
Co.  97;  Hawk.  P.  C.  c.  64,  s.  45; 


3  Cr.  Dig.  295. 

(r)  Perk.  sect.  91;  Shep.  Toochst. 
238. 

(a)  Shep.  Tonchst.  ffij9. 
.     (ft)  Pig.  97. 

(e)  Ltule  ▼.  Baker,  2  Ventr.  260. 
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IV.  ^gmtnt  of  laint. 

1.  Days  of  Payment  of  Rent. 


f  191.  Bg  JppokUmmi  ^f  the  Par^ 

Or  ^  ike  Law. 
192.  Omurmi  Xnervation. 


%  193.  Day9qfPa$fmmtt,kowlimHed. 
Particular  Dayi  qf  PojfmenL 
Payment  in  advance. 
Old  and  Ne%o  Lady  Day,  t^c. 


2.   When  Rent  is  due. 

194.  Pari  of  the  Day.  I      194.  How  Partiee  ar€  affected  by 
T%e  Day  ifeeff.                         \  the  Law. 

8.   Where  Rent  is  payable. 

195.  On  the  Land.  \      195.  In  the  Exehe^er. 

4.  How  Rent  is  payable, 
m.  PaymmU  hrfore  ft  ie  Ate.       |   196.  Arreara  qf  Rent  a  S^eeialiy  Debt. 
196.  SeieffagainetRent. 

5.   To  wliam  Rent  is  payable. 


197.  Real  or  Pereonal  Repreeenta- 


1}B.  Am    between   Landlord   and 
Tenant. 
In  eaee  f^  Bankruptcy. 


199.  Execution  againei  Tenant, 

200.  Landlord* 9  Claim  under  what 

Executione. 

201.  Am  between  Mortgagor   and 

Mortgagee. 


6.  Liability  to  pay  Rent. 


202.  Liability  under  Covenant, 
m.  ReU^in  Bquiiy. 
204.  In  eaee  qfBmcHon. 

From  Part  of  the  Land. 

Boietion  in  case  qf  Tenancy 
from  Year  to  Year. 


205.  Liability  qf  Tenant  in  eaee  qf 

AMtignmeni. 

206.  Where  there  ie  no  beneficial 

Enjoyment. 

207.  UdbUity  qf  Pereonal  Repre- 

eentatwee. 


INCORPOBBAL 
HBRKDITA- 


§190.  Under  this  head  may  be  considered — 1.  Days  of 
ptyment  of  rent;  2.  When  rent  is  due;  3.  Where  rent  is 
payable ;  4.  How  rent  is  payable ;  5.  To  whom  rent  is  pay- 
able; 6.  Liability  of  tenant  to  pay  rent 

1.  Days  of  Payment  of  Rant. 

191.  The  days  of  payment  are  either  by  the  particular  By  appoint. 
appmitment  of  the  parties,  or  in  default  thereof  by  the  pi^f  ^ 

VOL.  I.  o 
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iNcoAPOABAL   appointmeiit  of  law  so  as  to  answer  the  intention  of  the 
MENTs.       parties  (<f);  and,  therefore,  if  A.  makes  a  lease  to  B.  the 

or  of  the  law.  6th  of  Augusty  rendering  yearly  the  rent  of  forty  shillings 
at  tlie  two  feasts  of  the  year,  that  is,  at  Lady-day  and 
Michaelmas,  by  equal  portions ;  though  in  this  case  by  the 
appointment  of  the  parties  Lady-day  be  the  first  term 
mentioned,  yet  the  first  payment  shall  be  made  at  Michael- 
mas ensuing  the  date  of  the  lease ;  for  without  such  trans- 
position, the  intention  of  the  parties  would  never  be  fulfilled ; 
because  the  rent  being  reserved  annually,  the  lessor  would 
lose  the  profits  of  one-half  year,  as  the  lessee  would  enjoy 
the  land  from  the  date  of  the  lease  to  the  first  Michaelmas 
without  paying  rent,  and  so  likewise  firom  the  last  Lady- 
day  of  the  term  to  the  expiration  of  it ;  because,  although 
the  lease  ended  in  August,  yet  the  payment  was  not 
to  be  made  till  Michaelmas,  before  which  the  lease  ex- 
pired (e).  See  also  5  Co.  112 ;  3  Bulst  328 ;  2  BolL  Bep. 
213 ;  T.  Jo.  109,  as  to  how  the  law  marshals  payments. 

So,  if  a  man  make  a  lease  the  first  day  of  May,  reserving 
rent  quarterly,  this  shall  be  intended  quarterly  from  the 
making  of  the  lease;  for  if  the  beginning  of  the  quarter  be 
construed  to  be  any  other  day  than  the  date  of  the  lease, 
the  lessor  will  lose  a  portion  of  the  profits  (/)» 

Genena  mer-  192.  A  rent  reserved  generally  is  payable  at  the  end  of 
the  year  {g) ;  and  although  there  was  a  parol  agreement  to 
pay  quarterly,  and  the  rent  was  accordingly  paid  quarterly, 
yet,  as  there  was  no  mention  in  the  written  agreement  of 
the  time  when  the  rent  was  to  be  paid,  it  was  held,  that  the 
rent  was  still  payable  yearly,  and  not  quarterly  (h);  and  if 
the  rent  is  made  payable  yearly  during  the  time  that  the 
lessee  shall  enjoy  the  land,  the  lessor  cannot  demand  this 
rent  half-yearly,  but  must  wait  to  the  end  of  the  year  (t). 

(d)  Fbwd.  171 ;    I   Inst.  217 ;  (ff)  Lttch,  264. 

Hob.  172 ;  GUb.  on  RenU,  48.  (A)  Turner  v.  Allda^,  Tyr.  &  Gr. 

(0  HiilY.  Grange,  Plowd.  171.  819. 

(/)  2  RoU.  Abr.  449,  450.  (t)  Hetl.  53 ;  Utt.  lUp.  61. 


L 
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So>  if  a  man  grants  a  rent  of  £10  to  another,  payable  at   incorporeal 

HBRBDfTA* 

the  two  usual  feasts  of  the  year,  this  shall  be  intended  by  mknts. 
equal  portions,  though  it  be  not  so  mentioned  in  the  deed, 
because  where  there  are  two  seYeral  days  appointed  for  the 
payment,  it  is  the  most  equal  construction  that  a  moiety  of 
the  rent  shall  be  paid  at  each  day  (A);  and  the  two  usual 
feasts  shall  be  deemed  to  be  Lady-day  and  Michaelmas, 
because  they  are  the  days  usually  appointed  in  contracts  of 
Aid  nature  (/). 

193.  When  special  days  of  payment  are  Umited  by  the  Dtyaofpay. 
reddendum^  the  rent  must  be  computed  according  to  the  umiteiL**'' 
Ttddmdum,  and  not  according  to  the  habendum;  and  the 
eomputation  of  the  rent  according  to  the  habendum  is  only 
when  the  reddendum  is  general,  that  is,  yielding  and  paying 
quarterly  so  much  rent  (m). 

Where  rent  is  reserved  quarterly  or  half-quarterly,  if  Particular 
required,  and  the  landlord  received  the  rent  quarterly  for  mcl^.**^^*^" 
the  first  twelve  months,  it  was  held,  that  he  could  not 
without  notice  distndn  for  a  half-quarter's  rent  (n) ;  and  if  Payment  in 
rent  is  intended  to  be  made  payable  in  advance,  it  must  be 
BO  clearly  spedfied ;  for  where  a  house  was  let  at  a  yearly 
rent,  payment  to  commence  at  Michaelmas,  and  to  be  paid 
Aree  months  in  advance,  such  advance  to  be  paid  on  taking 
possession,  held  that  this  advance  was  confined  to  the  first 
quarter  only ;  and  if  the  intention  had  been  otherwise,  it 
ought  to  have  been  said  ^^  always  paid  in  advance"  (o);  but 
under  a  reddendum  of  a  yearly  rent,  payable  by  four  equal 
quarterly  payments,  commencing  from  the  25th  day  of  ilfarcA 
then  instant ;  the  first  quarter's  rent  is  payable  on  the  said 
25th  day  of  March ;  and  consequently  the  rent  is  a  before- 
hand rent  (p) ;  and  yet  under  an  agreement  for  the  quarterly 

W  Noy,  18 ;  2  RoU.  Abr.  450.  299  ;  S.  C.»  3  Mo.  8e  Se.  763. 

(0  2  And.  122;  2  RoU.  Abr.  450.  (o)  Holland  ».  PaUer,  2  Stark. 

(«)  TmkynM  ▼.  Phutni,  2  Ld.  161. 

K«y».  8195   S.  C,  1  Sdk.  141;  7  {p)  Hopkint  ▼.  Helmore,  8  Ad. 

Mod.  9e.  &  E.  463 ;  S.  C,  3  Not.  &  P.  453 ; 

(■)  MaOmm  w.  Arden,  10  Biog.  1  W.  W.  &  H.  386 ;  2  Jur.  856, 
o2 
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iHcoRPORBAL   paymciit  of  rent,  the  first  payment  becomes  due  at  the  end 
iiKNTs.        of  the  first  quarter,  and  the  custom  of  the  country  to  pay 
rent  in  advance  cannot  be  imported  into  it  {q). 
Old  and  New         Where  on  a  parol  demise  rent  was  to  be  payable  from 
Lady  Day,  &c.   ^{^^  Lody-dcof  following,  evidence  of  the  custom  of  the 
country  was  held  admissible,  to  shew  that  the  parties  meant 
"Old  Lady-day "(r);  so,  where  the  defendant  in  replevin 
avowed  that  the  rent  was  payable  at  Martinmas,  to  wit, 
Nov.  23rd,  this  was  held  to  mean  New  Martinmas^  but  evi- 
dence was  admitted  to  shew  that  the  rent  was  payable  at 
Old  Martinmas  {s). 

2.  When  Rent  is  due. 

Part  of  the  194.  The  time  when  rent  is  due  by  law  respects  either 

^'  the  part  of  the  day,  or  the  day  itself. 

As  to  the  part  of  the  day,  it  seems  to  be  settled  that  rent 
is  not  due  until  midnight  of  the  day  upon  which  it  is  re* 
served  {t) ;  although  sunset  is  the  time  appointed  by  law  to 
make  a  proper  demand  of  it,  in  order  to  take  advantage  of 
a  condition  of  re-entry,  and  to  tender  rent  in  order  to  save 
a  forfeiture  (u). 

The  day  itwlf.  As  to  the  day  itself,  it  has  been  held,  that  where  the  re- 
servation is  in  the  alternative,  to  pay  at  any  particular  feast, 
or  so  many  days  after,  although  it  is  in  the  election  of  the 
lessee  to  pay  at  the  feast,  yet  the  rent  was  not  l^ally  due 
until  the  last  of  the  days  after  {v) ;  and  where  the  reserva- 
tion was  until  a  certain  feast,  the  feast-day  was  held  to  be 
inclusive  {x) ;  and  though  there  be  election  to  pay  on  the 


{q)  Doe  T.  Welier,  1  Jar.  622.  BelkuU,  dted  RoeHnffkam  v.  Pm- 

(r)  Doe  T.  Benmm,  4  B.  &  A.  rice,  1.   P.  MTms.   177;  Stn^ford 

588,  recognised  in  Den  v.  Hopkin-  {Earl)  ▼.  Ladf  Wentworih,  Id.  180. 

eout  3  D.  9c  R.  507.  («)  Duppa  v.  Mkyo,  etgt, 

(«)  Smiih  ▼.  Waiion,  8  Bing.  235 ;  (v)  CiuH*9  eaee,  ngi. 

S.  C.  1  M.  &  Sc.  380.  (;r)  Biggon  ▼.  Bridge,  3  Keb.  534, 

(0  Ciun'e  eaee,  10  Co.  127 ;  Dup^  ovemiling  UMU  t.  FUkcr,  Cro.  EL 

pa  v.  Mayo,  1  Saund.  287  ;  S.  C,  2  702 ;  S.  C,  Yelv.  74  ;  and  reoognif- 

Salk.  578.     See  also  Southern  t.  ing  ilno*.,  3  Leon.  211. 
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BBid  feast  or  twenty-one  days  after,  yet  this  was  held  not   incorporbai. 

•i/»t  11  /»  ..,  HEREDITA- 

to  be  matenaly  for  when  the  last  feast  comes,  it  is  abso-        mints. 
lutdj  dae  on  that  day  (y). 

The  question  as  to  the  time  when  rent  is  due,  affects  How  parties 
not  only  the  party  liable  to  pay,  but  also  the  party  entitled  Jhc  law!  *  ^ 
to  receive.  Kent  is  not  due  before  the  day  of  payment  in- 
curred, and  if  paid  by  the  tenant  before  it  is  due,  it  is  a 
Toluntary  payment  (z)\  and  if  the  lessor  dies  on  the  day  when 
it  ought  to  be  paid,  but  before  midnight,  the  rent  which  is 
incident  to  the  reversion  will  go  with  the  land  to  the  heir 
or  reversioner ;  but  this  is  to  be  understood  of  the  case  of  a 
lease  made  by  a  person  seised  in  fee,  or  made  under  a  power; 
for  it  is  otherwise  in  the  case  of  a  lease  made  by  a  tenant 
for  life. 

Where  the  rent  is  once  due,  or  in  arrear,  it  goes  to  the 
executor  as  a  chattel,  although  before  it  is  due  he  cannot 
recover  it  (a)  ;  and  where  a  testator  died  in  the  afternoon 
of  Michaelmas-day,  after  having  received  rent  from  one  of 
his  tenants  on  the  morning  of  that  day,  the  executor  was 
compelled  to  account  for  it  to  the  party  entitled  (6).  As 
to  what  goes  to  the  heir,  and  what  to  the  executor,  see 
further,  ajUe,  §  12. 

8.  ffhere  Rent  is  payable. 

195.  Where  rent  is  reserved  payable  yearly,  it  is  to  be  On  the  land, 
paid  on  the  land,  for  the  land  is  the  debtor  (c) ;  and  it  makes 
no  difference  that  a  man  has  bound  himself  to  perform  the 
covenants  of  his  lease,  for  the  rent  may  be  tendered  on  the 
land  without  seeking  the  obligee  (c).  The  lessee  of  the 
queen  must  pay  his  rent,  without  demand,  at  the  Exchequer,  In  the  Exche- 
▼herever  it  may  be ;  but  if  the  queen  grant  the  land  in  re- 


quer. 


(y)  Biffpim  v.  Bridge,  3  Keb.  534,  (a)  PilHngtan  ▼.  Dalion,  Cro.  EI. 

owmlii^  UmbU  ▼.  FUher,  Cro.  EL  575. 

702;  S.  C,  YelT.  74 ;  and  recognli-  (b)  Lord  Rockingham  t.  Penrice, 

iftg  Anon.,  S  Leon.  211.  mp, 

{*)  See/w»^  §  197.  (c)  I  Inst.  201.  b. 
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iNcoRPORBAL   vcrsion,  the  patentee  must  demand  the  rent  on  the  land  be- 
MSNTs.        lore  he  can  enter  as  for  a  forfeiture  for  non-payment  («). 

4.  How  Rent  is  payable. 
Payment  before       196.  If  the  tenant  pay  his  rent  before  the  day,  it  is 

it  is  due.  .  .  .     .  .     . 

voluntary,  and  no  satisfaction  at  law ;  but  if  it  be  paid  m 

the  name  of  seisin  of  rent,  it  will  enure  to  give  seisin  (/) ; 
but  such  payment  in  equity  will  it  seems  discharge  the 
lessee  (ff) ;  but  the  remainderman  may  in  that  case  recover 
it  from  the  personal  representatives  (ff).  If  rent  is  payable 
at  the  feast  of  Easter,  and  the  tenant  pays  the  rent  in  the 
morning,  and  the  lessor  dies  at  two  hours  before  noon  of  the 
same  day,  this  payment  although  voluntary  is  a  good  satis- 
faction agidnst  the  heir,  but  not  against  the  queen  (A);  and 
the  same  has  been  decreed  in  equity  (t). 
Arrear  of  rent  Bent  in  arrear,  whether  by  deed  or  parol,  is  held  to  be  of 
debt.  equal  degree  with  a  specialty  debt,  and  therefore  in  the  dis- 

tribution of  a  deceased  tenant's  estate,  is  to  be  paid  with 
debts  of  that  degree  (k).  Bent,  like  any  other  species  of 
debt,  may  be  paid  by  a  remittance  by  the  post,  and  if  bo 
directed  by  the  landlord  and  it  be  lost,  the  latter  must  bear 
the  loss  (/) ;  and  so  a  landlord  or  any  other  creditor  may  m- 
sist  upon  payment  being  made  to  himself;  but  having  once 
authorized  payment  to  an  agent,  he  cannot  revoke  the  au- 
thority, if  the  debtor  has  given  such  a  pledge  to  pay  as 
would  bind  him  in  a  court  of  law  (m) ;  and  in  the  3  &  4 
W.  4,  c  42,  debt  for  rent  upon  an  indenture  of  demise  is 

(e)  Borauffh  ▼.  Taylor,  Cro.  El.  (q  j^d  BoekinffUm  v.  Pmriee, 

4<J2-  sup. 

(f)aun*s   ease,    tup.  t    Crom^  (*)  fFWo«  t.  JB«rfe,  1  Vera.  490 ; 

well   {Lord)  v.  AndreiM,  Cro.  El.  oage  v.  Acton,  1  Freem.  512;  S.  C, 

1^0*  Com.  67 ;  Carth.  511 ;  1  Salk.  325 ; 

(y)  Rockingham  {Lord)  w.  Oxen.  T%omp9ony.TkompBon,9¥nce,i7h 

den,  cited   ia   ex  parte  Smyth,   1  (/)  Warwicke  v.  Noakee,  1  Peake, 

Swanst.  346,  n.  09^ 

(A)  44  E.  3.  3  b.  cited  in  Gun^e  (m)  Hodgeon  v.  Anderoon,  3  B.  ae 

CMC,   eup.i   and   see    Yelv.    167;      C.  842;  S.  C,  5  D.  &  R.  735. 
firownl.  106;  Hard.  24. 
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put  on  the  same  footing  as  other  specialties,  see  Dig.  P.  in*    incorpoaeal 
tit  Limitation  of  Actions.  mez^s.  ' 

If  a  kndlord  take  a  security,  as  a  bill  of  exchange  and  Taking  a  seca- 
the  like,  this  will  not  amount  to  a  payment,  nor  bar  him  of  ^^l^^^^  **** 
his  remedies  (n). 

As  a  rule,  no  payments  made  or  damages  sustained  by  a  Set.off  against 
tenant  can  be  set  off  against  a  claim  for  rent,  except  a  pay- 
ment for  ground-rent  (o) ;  or  for  the  land-tax  under  the  38 
6.  3,  c  5,  8.  17,  which  requires  such  deductions  to  be  al- 
lowed (/>);  or  the  property-tax  (q);  or  other  rates  regularly 
affiessed  on  the  landlord  (r) ;  or  where  a  tenant  is  compelled 
to  make  any  payment  which  the  landlord  is  bound  to  make, 
in  order  to  save  himself  from  being  ousted  {s) ;  or  where  the 
tenant  is  compelled  to  make  repairs,  which  the  landlord  is 
bound  to  make  {t} ;  or  where  there  is  a  special  agreement, 
tbat  the  tenant  may  deduct  from  the  rent  monies  due  from 
the  landlord  (x). 

5.  To  whom  Bent  ispayabUy  or  who  entitled  to  receive  Rent. 

197.  As  to  the  persons  entitled  to  receive  rent,  questions 
have  arisen  between  the  real  and  personal  representatives  of 
the  deceased  lessor,  between  the  landlord  and  tenant,  or  the 
mortgagor  and  mortgagee. 

As  between  the  real  and  personal  representatives  the  rent  Real  or  per. 
will  on  the  death  of  the  lessor  go  to  the  one  or  the  other,  J^^JJ^' 
either  according  as  the  rent  is  reserved  or  as  the  death  hap- 
pens before  or  after  the  rent  becomes  due  (y) ;  but  this  must 
be  understood  as  applying  only  to  the  case  of  a  lease  made 

(■}  Harrh  v.  Shipteay,  BulL  N.  P.  {q)  CUnnell  ▼.  Read,  7  Taunt.  50 ; 

182;  Ewer  ▼.  C7t//on,  Id. ;  and  see  S.  C,  2  Manh.  371. 

Am  V.  IfiAt/,  I  Ken.  370;  Dari9  (r)  i2op«ry.Btiii|/brii,3Taant.76. 

».  Gfdi,  3  Ad.  &  EH.  623 ;  S.  C,  4  (#)  Smith  r.  Pearee,  Woodf.  L. 

NcT.  &  Man.  462 ;  1  Harr.  &  Woll.  &  T.  291,  4th  ed.  by  Harr.  &  WoU. 

SO;  PMlJrey  w.  Baker,  3  PrioOp  572.  (0  Waiere  ▼.  Weigatt,  2  Anst. 

(9)  Doe  ▼.  Hare,  2  Cr.  &  Meea.  575. 

145;  S.  C,  4  Tynr.  29.  (x)  WUUtm  t.  Davenport,  5  GL 

if)  8nmder»am  t.  Haneon,  3  C.  &  P.  531. 

A  P.  314 ;  Carter  w.  Carter,  5  Bing.  (y)  See  ante,  §  195. 
^k  S.C.,2M.  &P.732. 
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iKco&poMAL  bj  a  lessor  seised  in  fee^  or  made  by  one  under  a  power ;  in 
MMNTs.  *  the  case  of  a  lease  by  a  tenant  it  is  different.  In  two  por- 
ticular  cases,  indeed,  it  has  been  held  that  the  executor  of  a 
tenant  for  life  was  entitled  to  the  rent  although  the  lessor 
died  before  it  was  due ;  as  where  A.  granted  a  rent-charge 
to  B.,  payable  at  Lady-day  and  Michaelmas,  and  B.  died 
on  Michaelmas-day  after  sunset,  it  was  held,  that  as  B. 
lived  till  after  sunset,  which  was  the  legal  time  for  demand- 
ing the  rent,  though  he  died  before  twelve  at  night,  it 
should  go  to  the  executor  (z) ;  and  so,  where  A.,  tenant  for 
life,  remainder  to  his  wife  for  life,  made  a  lease  reserving 
rent  at  Lady-day  and  Michaelmas,  and  died  on  Michaelinasr 
day  about  twelve  o'clock  at  noon,  his  administrator  was  hdd 
to  be  entitled  to  this  rent  (a);  for  the  Court  took  a  differ- 
ence betwixt  a  rent  incident  to  a  reversion,  which  must  go 
somewhere  (if  not  to  the  executor,  then  to  the  heir),  and 
where  the  rent  can  go  nowhere,  unless  to  the  executor;  in 
which  latter  case  if  the  lessor  lived  to  the  beginning  of  the 
day,  at  which  time  a  voluntary  payment  might  be  made, 
this  would  be  sufficient  to  entitle  the  executor  or  adminiit- 
trator  to  the  rent,  rather  than  it  should  be  lost  (b) ;  but  in 
other  cases  where  the  lessor,  tenant  for  life,  died  before  the 
time  reserved  for  the  payment  of  the  rent  by  the  lessee,  the 
rent  which  accrued  from  the  last  quarter  to  the  time  of  the 
death  was  lost,  or,  in  other  words,  retiuned  by  the  lessee 
himself  (c);  but  by  the  11  G.  2,  c  9,  s.  15,  amended  and 
extended  by  4  &  5  W.  4,  c  22,  this  portion  of  the  rent  is 
given  to  the  executor  or  administrator.  See  post,  §  210: 
also  Dig.  P.  iL  tit.  Apportionment. 


As  between 
landlord  and 
tenant. 


198.  A  payment  of  rent  by  mistake  or  misrepresentation 
to  a  person  not  entitied  to  it,  does  not  preclude  the  tenant 
from  shewing,  that  the  person,  to  whom  it  was  paid,  was  not 


(g)  BeltoiU  ▼.  Cole  (sometimes 
cited  as  Southern  t.  Bellane),  cited 
in  Rockingham  (Lord)  v.  PenHce,  1 
P.  Wms.  178 ;  1  Stnnd.  by  Wms. 
2S8.n.  (17). 

(a)  10  Co.  127  b. 


(b)  10  Co.  127  b.  See  also  JVnifoni 
(Bari)  ▼.  Lady  Wentworih,  ?nc. 
Chan.  555,  cited  1  P.  Wms.  180. 

(e)  Jenmer  t.  Marfan,  1  P.  Wms. 
392. 
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entitled  (d);  and  the  party  pajring  under  such  a  misappre-  incorpob»al 
hension  may  recover  the  amount  so  wrongfully  paid  (e) :  and  mbnts. 
where  a  kndlord  received  through  his  agent  his  rent  regu- 
larly from  a  tenant,  without  deducting  the  sewers'  rate, 
which  it  was  afterwards  found  that  by  the  terms  of  the 
agreement  the  tenant  ought  to  have  paid,  he  could  not  re- 
cover the  sums  so  deducted  as  arrears  of  rent  (/).  If  a 
landlord  grants  a  lease,  reserving  rent,  and  no  rent  is  paid, 
thia  is  held  to  be  adverse  possession,  in  the  same  manner  as 
if  rent  had  been  paid  to  the  wrong  person  (ff). 

One  of  several  joint  tenants  may  demand  and  receive  the  Joint  tenants, 
whole  rent  due  and  ^ve  a  discharge  for  it,  and  such  a  dis- 
chaige  is  binding  on  his  companions  (A);  so,  upon  a  lease  by 
tenants  in  common,  the  survivor  may  sue  for  the  whole; 
although  the  reservation  be  to  the  lessors  according  to  their 
respective  interests  (i). 

Where  money  is  paid  by  a  tenant  after  an  act  of  bank-  In  case  of 
mptcy  by  a  landlord  who  is  about  to  distrain,  such  payment  tenant!^ 
will  be  good,  and  cannot  be  impeached  by  the  assignees  (A). 
As  to  the  effect  of  the  wrongful  payment  of  rent  in  respect 
of  the  Statute  of  Limitations,  see  Dig.  P.  in.  tit  Libotations. 

199.  By  the  8  A.  c  14,  when  the  goods  of  a  tenant  are  Execution 
taken  in  execution  the  kndlord  may  clum  to  be  paid  a  year's  ■«*'"*■*  tenant, 
lent;  but  in  that  case  there  must  be  an  existing  tenancy  at 
the  time ;  therefore,  where  growing  crops  of  a  tenant  were 
seized  under  a  JL  feu  and  a  writ  of  habere  facias  possessionem 
was  subsequently  delivered  to  the  sheriff  in  an  ejectment  at 
the  suit  of  the  landlord,  it  was  held  that  the  growing  crops 


{d)  Rogen  ▼.  Piieher,  6  Tannt.  562  ;  S.  C,  3  C.  &  P.  234 ;  1  M.  & 

202;  S.  C,  1  MafBh.  541.  P.  474. 

(e)  WiiiiamM  w,  Barikolomew,  1  (i)  Wallace  t.  3PLareH,  1  Man. 

B.  &  P.  326.  &  Ryl.  516. 

(/)  Waller  t.  Andrew,  3  M.  &  {k)  Sleveneon  v.   Wood,  5  Esp. 

V'  312;  H.  &  H.  87.  200.    See  also  Mavor  ▼.  Croome,  1 

(S)  Doe  T.  OxenAam,  7  M.  &  W.  Bing.  261 ;  S.  C,  8  J.  B.  Moore, 

131.  171;  Damion  v.  PigmoHt  3  Peake, 

W  Mmmm t.  Ht^fimam,  4  Bing.  111. 
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INCORPOREAL  cQuld  Dot  bc  legally  considered  aa  belonging  to  the  tenanty 
MKWT>.  he  being  a  trespasser  from  the  day  of  the  demise  laid  in  the 
declaration^  and  that  the  sheriff  was  not  bound  to  allow  a 
year's  rent  under  the  statute,  which  contemplates  an  exists 
ing  tenancy  only  at  the  time  of  the  execution  (/) ;  and  the 
demand  must  be  made  while  the  goods  are  in  the  hands  of 
the  sheriff;  and,  therefore,  could  not  be  made  by  an  admini- 
strator, to  whom  administration  was  granted  after  the  goods 
were  sold  under  an  execution  (m) ;  and  the  landlord  cannot 
claim  from  the  sheriff  rent  accruing  due  subsequently  to  the 
levy  and  sale  under  a  JL  fiuy  although  the  goods  were  not 
removed  from  the  premises  (it) ;  but  where  a  person  held 
under  an  assignment  of  a  lease  which  by  the  terms  of  the 
agreement  was  not  completed  at  the  time  of  the  JL  fou  levied 
on  the  goods  of  the  assignee,  the  sheriff  nevertheless  was 
held  bound  to  pay  the  lessee  half  a  year's  rent  due  at  the 
'  time  of  the  levy  {o) ;  and  a  sheriff  ought  to  have  evidence 
that  the  rent  is  due  {p). 


Landlords 
claim  under 
what  ezeca- 

tiOQS. 


200.  The  statute  extends  to  every  kind  of  execution,  as 
for  the  costs  of  a  nonsuit  (;);  so,  a  sequestration  has  been 
held  to  be  within  the  statute  (r) ;  so,  notwithstanding  out- 
lawry, in  a  civil  suit  (js) ;  but  bankruptcy  is  not  an  execu- 
tion within  the  statute  (/);  and  the  landlord  cannot  retain  a 
year's  rent  against  the  assignees  of  the  tenant  under  the  In- 
solvent Act  (x).  So,  before  the  11  G.  4,  and  1  W.  4, 
c.  14,  extending  the  provisions  of  the  8  A.  c.  14  to  the 
county  of  Durham,  the  sheriff  was  not  bound  to  pay  the 
landlord  a  year's  rent  out  of  goods  seized  under  a  pone  per 


if)  HodgMon  T.  GMCoipi€,  5  B.  & 
A.  88. 

(m)  Warmer. Dewberry f  I  Str.97. 

(n)  Haakine  t.  Knight,  1  M.  &  S. 
245. 

(o)  Satmdere  ▼.  Muegrave,  6  B. 
&  C.  524 ;  S.  C,  9  D.  &  Ryl.  529  ; 
2  C.  &  P.  294.  See  also  Duck  ▼. 
Braddyl,  13  Price,  455. 

(p)  Keighily  ▼.  Birch ,  3  Campb, 


521.     See  also  Dig.  P.  ii.  tit.  Dis- 

TBRSS,  P.  III.  tit.  INTSBPI.BADXR. 

(9)  Henchett  ▼.  Kimpetm,  2  Wils. 
140. 

(r)  DidTon  v.  Smith,  1  Swanst  457. 

(«)  8t,  John'e  College  (Orford)  t. 
Mureot,  7  T.  R.  259. 

(0  Lee  ▼.  Lopee,  15  East,  230. 

(x)  Taglor  t.  Ltmyon,  6  Bing. 
536;  4M.&P.  316. 
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ta£o8  or  any  writ  of  extent  thereon,  issuing  out  of  die  Court   incorpobeal 
of  Pleas  of  Duniam  (y ).  mbnts. 

In  all  cases  a  landlord  is  not  entitled  to  a  year's  rent  as 
against  the  claims  of  the  Crown^  as  where  goods  have  been 
seized  under  an  extent  in  aid  (z). 

Where  there  are  two  executions  on  the  tenant's  goods, 
the  landlord  can  demand  his  year's  rent  under  the  statute 
oat  of  one  of  them  only  (a). 

201.  As  between  a  mortgagor  and  mortgagee,  the  former  As  between 

is  not  to  pay  rent  to  the  latter  (J) ;  but  since  the  4  A.  c  Md^^w^gce. 

16,  dispensing  with  the  necessity  of  attornment  by  tenants, 

notice  to  the  tenant  is  absolutely  necessary  in  order  to  entitle 

tlie  mortgagee  to  the  rent  (c);  and  where  a  tenant  not  having 

received  notice  had  paid  his  lessor,  the  mortgagor,  he  was 

excused  from  l>aying  it  again  to  the  mortgagee  (d) ;  and 

wkere  a  mortgagee  gives  notice  to  the  tenant  in  possession 

to  pay  the  rent  to  him,  and  he  pays  it  to  the  assignees  of  the 

mortgagor,  a  court  of  equity  will  not  order  them  to  refund 

the  rent  to  the  mortgagee  (e);  but  as  to  the  claims  of  a 

mortgagee  in  case  of  the  bankruptcy  of  the  mortgagor,  see 

further,  pasty  §  205. 

6.  Liability  to  pay  Rent  or  otherwise. 

202.  Where  the  law  creates  a  duty  or  charge,  and  the  Liability  under 
party  is  disabled  from  performing  it,  without  any  default  on  **^*"**°'* 

his  part,  and  has  no  remedy  over,  the  law  will  excuse  him, 
and  therefore  if  the  tenant  be  evicted  from  the  lands  demised 


(jr)  Brmdlmg  t.  Sarringion,  6  B.  (b)  Mon  t.  GalHmore,  1  Doiigl. 

*  C.  467 ;  S.  C,  9  D.  &  Ryl.  609 ;  265. 

Hrf  wntf  nnder  that  Act,  Getkin  ▼.  (c)  Id. 

»1tt»,  2  D.  P.  C.  1S9.  (rf)  Wati9  r.   Ognett,   Cro.   Jaa 

(')  R.  V.  Deeaus,  2  Price  17 ;  and  392,  recognised  in  Birch  ▼.  White, 

«ealao  tbe  lanng  clause  in  11  G.  4  1  T.  R.  384. 

*  1  W.  4,  c.  11,  •.  2 ;  Dig.  P.  ii.  (e)  Bs parte  Wileon,  1  Rose  444  j 
<it  Exicimoir.  S.  C,  2  V.  &  B.  252. 

(«)  JMv.  Stu^iy,  2  Str.  1024. 
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iNcoEPOftBAL  to  him,  he  will  thereby  be  discharared  from  the  payment  of 
MBNT8.  rent  {j)^  for  aa  the  rent  is  Bomething  given  by  way  oi  retn- 
bution  for  the  use  and  occupation  of  the  thiqg  demised,  if 
the  tenant  be  deprived  of  the  land,  his  obligation  to  pay  the 
rent  ceases  {f)\  but  where  a  party  by  his  own  contract  im- 
poses on  himself  a  duty  or  charge,  he  is  bound  to  make  it 
good,  notwithstanding  inevitable  accident(9),  therefore  under 
a  covenant  to  pay  rent,  a  lessee  is  bound  to  pay  the  rent 
during  the  term,  although  the  house  be  burnt  down  (A),  and 
although  the  case  of  fire  was  expressly  excepted  under  the 
covenant  to  repair  (A),  for  where  a  party  enters  into  an  abso- 
lute contract  without  any  qualification  or  exception^  and  re- 
ceives from  the  party  with  whom  he  contracts  the  conuder- 
ation  for  such  engagement,  he  must  abide  by  the  contract  (i); 
and  at  law  it  appears  to  be  settled,  that,  as  a  consequence  of 
a  house  being  burnt  down,  a  landlord  in  die  absence  of  any 
stipulation  to  the  contrary  is  not  bound  to  rebuild,  and  the 
tenant  is  bound  to  pay  rent  (A);  and  a  covenant  that  in  case 
the  premises  are  burnt  down  the  lessor  shall  rebuild,  other- 
wise the  rent  shall  cease,  will  not  be  considered  as  coming 
under  the  words  "  usual  covenant "  (/). 


Relief  in 
equity. 


203.  In  some  of  the  earlier  cases  a  court  of  equity  would 
grant  an  injunction  against  the  landlord's  claim  of  rent  until 
the  premises  were  rebuilt  (m) ;  and  a  similar  decision  was 
come  to  in  Steele  v.  Wright  (n),  but  where  there  are  no 
special  circumstances,  the  general  rule  prevails,  that  equity 
follows  the  law,  therefore  where  the  tenant  covenanted  to 
repair,  '^damage  by  fire  only  excepted,"  and  the  premises 


(/}  GUb.  Rents,  145. 

(jf)  Paradine  ▼.  Jane,  Al.  27. 

(h)  Monk  Y.  QM^er,  1  Str.  763 ; 
S.  C,  2  Ld.  Raym.  1477,  and  faUy 
reoognised  in  Be^our  r^  Wttton,  1 
T.  R.  310,  which  was  precisely  a 
similar  case. 

(0  BeaU  T.  Thompton,  3  B.  &  P. 
420.    See  also  Baker  ▼.  Holiapfel, 


4  Tannt.  45. 

{k)  Pindar  ▼.  Aineley,  dted  1  T. 
R.  312 ;  also  in  Z)oe  T.  Sandkam,  Id. 
710. 

(0  Doe  T.  Sandkam,  ettp, 

(m)  Brown  r.  Quitter,  Ambl.619; 
S.  P.,  Camden  t.  Morton,  8  Eden, 
219. 

(m)  1  T.  R.  708. 
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being  burnt  down^  the  landlord  refused  to  rebuild  the  pre-   incobfob«al 

mifles,  or  take  a  surrender  of  the  lease^  and  commenced  an        mints. 

action  at  law  on  the  covenant  for  non-payment  of  the  rent 

accrued  due  since  the  fire,  on  a  bill  for  an  injunction,  the 

Court  after  fiill  consideration  decided,  that  as  there  was  no 

defoice  against  an  action  at  law,  the  tenant  had  no  remedy 

in  equity  against  the  unrestricted  covenant  to  pay  the 

rent  (o),  and  on  this  principle  it  has  been  decided  that  a 

tenant  has  no  equity  to  compel  his  landlord  to  expend  money 

reoeired  from  the  insurance  office,  on  the  demised  premises 

bdng  burnt  down,  in  rebuilding  the  premises,  or  to  restrain 

the  landlord  from  suing  for  the  rent  imtil  the  premises  are 

reboilt  (p). 

204.  If  the  lands  demised  be  evicted  from  the  tenant  or  In  case  of 
recovered  by  a  title  paramount,  the  lessee  is  for  the  reason  ^^^  ^  ' 
before  mentioned  (q)  discharged  from  the  payment  of  the 

rent  from  the  time  of  such  eviction ;  but  notwithstanding 
euch  recovery  or  eviction,  the  tenant  shall  pay  the  rent  that 
became  due  before  the  recovery,  and  therefore  rent  due  from 
a  lessee  was  lield  not  to  be  extinguished  by  the  lands  being 
extended  by  the  queen,  though  it  accrued  between  the  ex* 
tent  and  the  liberate  (r) ;  because  the  enjoyment  of  the  land 
being  the  consideration  for  which  the  tenant  was  obliged  to 
pay  the  rent,  so  long  as  the  consideration  continued,  the  ob- 
ligation must  be  in  force  (*) ;  but  a  plea  of  mere  entry  by 
tke  lessor,  or  destruction  by  him  of  part  of  the  premises, 
without  alleging  an  actual  expulsion,  is  not  sufficient,  for 
these  are  simple  trespasses  {t). 

205.  For  the  same  reason  if  part  only  of  the  land  let  Eviction  in 
be  evicted  from  the  tenant,  such  eviction  is  a  discharge  of  io&d. 

(•)  Hmrt  T.  Grov€9,  3  Anit.  6S7,  (r)  Piayne*9  eaae,  Cro.  El.  47. 

iM^niKd  nd  acted  upon  in  Holzt^-  («)  Hob.  S2  ;  1  Init.  14S  ;  2  RoU. 

M  V.  Btktr,  18  Ves.  115.  Abr.  429. 

M  Ckttthmm  T.  Letd,  1  Sim.  146.  (Jt)  Reynoidi  ▼.  Bwkie,  Hob.  326. 

(f)8ce«ii/f,  (202. 
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iwcoBPouAL  the  rent  in  proportion  to  the  value  of  the  land  (tf),  althoogh 
MBWT8.  formerly  where  a  tenant  was  evicted  before  the  day  appointed 
for  the  payment  of  the  rent,  such  eviction  dischaiged  the 
tenant  from  the  payment  of  any  rent ;  because  before  the  11 
O.  2,  c  19,  there  could  be  no  apportionment  in  respect  of 
part  of  time,  as  there  might  be  in  respect  of  part  of  the  land. 
See  further,  posty  §  220. 
ETiction  in  So,  where  a  tenant  from  year  to  year,  at  a  rent  payable 

from^year™^  half  yearly,  quitted  at  the  end  of  a  current  year  without 
y^^  giving  notice,  and  the  landlord  relet  the  premises  before  the 

end  of  the  next  half  year,  it  was  held  that  he  had  evicted  the 
first  tenant  and  could  not  recover  rent  subsequent  to  the 
period  when  he  quitted  {x) ;  and  so,  when  lands  have  been 
let  to  one  who  underlet  to  others,  and  the  latter  receive 
notice  to  quit  from  the  original  landlord,  in  consequence  of 
which  one  of  them  quits,  and  the  premises  remain  unoocu-* 
pied,  this  was  held  to  amount  to  an  eviction,  and  the  land- 
lord could  not  recover  for  the  unoccupied  premises  (y) ;  so, 
where  in  consequence  of  disputes  between  a  landlord  and  a 
tenant,  the  latter  said  he  would  leave,  to  which  the  former 
assented,  he  could  not  recover  the  quarterns  rent  (z) ;  but 
putting  up  a  bill  to  let  the  pi-emises  which  the  tenant  had 
quitted  without  giving  the  proper  notice,  did  not  prevent 
the  landlord  from  recovering  (a). 

Where  premises  are  let  at  an  entire  rent,  an  eviction  from 
part^  if  the  tenant  thereupon  give  up  possession  of  the  resi- 
due, is  a  complete  defence  to  an  action  for  use  and  occupa- 
tion (b) ;  but  if  the  tenant  afler  the  eviction  continue  in 
possession  of  the  residue,  he  is  liable  upon  a  quantum 
meruit  (c).  See  further  as  to  apportionment  of  rent,  post, 
§  210,  and  as  to  discharge  of  rent  by  extinguishment,  see 
posty  §  208. 

The  lessees  being  a  party  to  the  original  contract,  con- 

(u)  Dy.se;  10  Co.  128  a;   RoU.  (a)  Redpatk  t.  JUhertt,  3  Eip. 

Abr.  235.  225. 

(*)  /ra//v.Bfir^e»,8D.&R.67.  (A)  Smith  t.  Raleigh,  3  Cwnpb.. 

Of)  Bum  Y.  Phelp9,  1  Stark.  94.  613. 

(x)  OHmmati  t.  Legg9,  8  B.  &  C.  (c)  Stokei  ▼.  Cooper,  3  Campb. 

324 ;  S.  C,  2  Man.  &  Ryl.  43S.  514. 
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tinues  always  liable  for  rent,  notwithstanding  any  assign-    incorpobkal 
ment  (d) ;  the  privity  of  contract  between  the  lessor  and  the        mbnts.  ' 
lessee  not  being  thereby  discharged  {e).   An  assignee  on  the  Liability  of 
other  hand  is  liable  only  while  he  continues  in  possession^  o?auignment, 
for  his  obligation  arises  out  of  a  privity  of  estate  between  ^' 
him  and  the  assignor^  and  ceases  as  soon  as  that  privity 
censes  (/);  he  is,  therefore,  not  liable  for  rent  accruing  after 
the  assignment  over,  although  the  assignment  be  wrong- 
ful (y) ;  an  assignee  has  however  been  held  liable  in  equity, 
although  the  privity  of  estate  has  been  destroyed,  so  far  as 
to  account  for  the  rent  the  whole  time  he  enjoyed  the 
land  (A);  but  it  is  not  settled  whether  an  assignee  would  be 
lestrained  from  assigning  over  to  a  be^ar  (t). 

On  the  principle  of  the  continued  liability  of  the  lessee,  i^  case  of 
bankruptcy  was  held  not  to  discharge  him  from  his  express  ^n^^f«»P^» 
covenant  (k) ;  so,  where  a  disposition  of  a  lease  has  been 
made  by  virtue  of  Kfi.fa.  or  an  tlegiU  the  tenant  continues 
liable  under  the  lease  (A);  and  so,  although  all  the  estate  and 
interest  of  a  covenantee  be  divested  out  of  him  by  Act  of 
Parliament,  yet  without  a  special  clause  to  release  him,  he 
is  still  liable  upon  his  express  covenant  (A).  In  case  of  bank- 
ruptcy, the  6  G.  4,  c  16,  has  made  provision  to  relieve  the 
bankrupt  lessee  from  his  liability  to  the  rent  and  covenants 
of  his  lease. 

206.  A  tenant  from  year  to  year,  who  is  under  no  obliga-  where  there  is 
tion  to  repair,  may  quit  without  any  previous  notice,  upon  ^j^^^^t.** 
Ae  premises  becoming  unsafe  for  want  of  repair  or  un- 
wholesome for  want  of  drainage  (/),  and  he  will  not  be  liable 

(tf)  £a/oiiT.  Jaepieit  2  Doog.  455.  man,  1  Vent.  329  ;   and  contrk,  Le 

{i)  HorOy  t.  Houidiieh,  1  T.  R.  JTrax  t.  Naah,  2  Str.  1221 ;    BnU. 

93,  A.  (c);  T^vey  t.  Pitcher,  Garth.  N.  P.  159. 

lih  8.  C,  Salk.  80;  2  Vent.  228 ;  4  (A)  TVeaele  ▼.  Cote,  1  Vem.  165. 

Mod.  71;  3  Ler.  295;  Btmlton  ▼.  (i*)  Pkiipotr.  Hoare,  2  Atk.  219; 

Gbms,  1  Preem.  326;  S.  P.,  Cooke  S.  C,  Amhl.  480;  Ponhl.  Eq.  Tr» 

v.fiarriff,!  Ld.  Rajm.dSS;  Kniffht-  351,  n. ;  Bac.  Ahr.  tit.  Covbnant 

^9  T.  Baekl^,  1  Ler.  215.  (£.  4). 

(/)  Pnlr.  Nune,  2Maii.&R7l.  {k)  Aurioi  t.  MilU,  4  T.  R.  94. 

&25.  (0  ColHw  T.  Barrow,  1  Mood.  & 

(f)  lb.;  bailee  Knight  r  P^ree^  Rob.  112. 
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iNcoKPOKBAL  for  Buj  Tcnt  after  the  occupation  has  ceased  to  be  bene- 
MENT8.  *  ficial  (m);  and  so  where,  in  doing  the  repairs,  die  house  ib 
rendered  unfit  for  the  habitation  of  the  tenant  or  lus 
lodgers  (n) ;  so,  on  the  same  principle  where  a  landlord  by 
his  misconduct  justifies  a  tenant  in  abruptly  quitting  daring 
a  tenancy  for  a  limited  period,  he  can  recover  rent  only  for 
the  time  that  there  has  been  an  actual  occupation  (o  ;  bo, 
where  a  colliery  became  not  worth  working  and  the  lessee 
offered  to  pay  for  all  the  coal  that  could  be  got,  he  was  re* 
lieved  in  equity  against  the  future  rent,  and  the  covenants  {p)] 
but  where  A.  agreed  to  purchase  B/s  equitable  interest  in 
land  for  a  term  of  years  at  a  rent  specified,  it  was  hdd  that 
after  paying  the  rent  for  several  years  and  acknowledging 
that  a  further  sum  was  due,  he  could  not  reMst  B/s  claim  for 
such  further  rent,  by  shewing  that  he  was  not  able  to  use 
the  land  {q). 

Liability  of  207.  An  executor  is  liable  for  arrears  of  rent  incurred  in 

•eotatiTes.  '  the  lifetime  of  his  testator,  for  although  the  person  of  the 
ter-tenant  was  not  chargeable  with  the  rent  at  law,  but  only 
the  land  by  way  of  distress,  yet  it  was  held  that  his  execu- 
tor should  pay  the  arrears  as  far  as  he  had  assets  (r) ;  but  an 
executor  may  relinquish  the  lease,  if  the  property  be  insuffi- 
cient to  pay  the  rent  («).  If  however  he  enters  on  the  de- 
mised premises,  he  becomes  an  assignee,  and  in  that  character 
he  is  liable  to  the  lessor  {t);  but  where  one  of  two  executors 
entered,  such  entry  was  held  not  to  accrue  as  the  entry  of 
the  two,  so  as  to  make  them  both  liable  {u);  and  where  the 
party  is  chained  as  executor  or  administrator,  he  is  liable  to 
the  extent  of  assets,  but  when  as  assignee,  only  to  the  extent 

(m)  Collim  ▼.  Barrowy  1  Mood.  7  C.  &  P.  346. 

&  Rob.  112.  (9)  OnuMg  t.  Baxter,  2  Stark. 

(ii)  Bdwardi  r.  Htthtringion,  1  525. 

D.  &  Ryl. ;  S.  C,  Rj.  &  Mood.  (r)  Btim  CoUtge  t.  Beimekm^t 

268 ;  S.  P.  SaHabury  r.  MarthaU,  1  Chan.  Ca.  121. 

4  C.  &  P.  65.  (#)  Reid  ▼.  Ld.  TeHierdem,  4  Tyr. 

(o)  Kirimam  t.  Jervu,   7  D.  P.  111. 

C.  678.  (r)  Went.  Off.  Ex.  120. 

(p)  Brawn    w.  Morrit,  2   B.  C.  («)  Naiion  t.  Tbxtr,  1  C.  M.  A 

C.  31 1  ;  and  see  also  Jonea  t.  Sheart,  R.  172 ;  S.  C,  4  Tyrw.  561. 
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of  the  profits  received  in  respect  of  the  particular  pre-    incorpobv^l 
mifles  [v) ;  bat  it  seems  not  settled  whether  there  is  any  dis-        ments.  ' 
tiDCtion  between  an  executor  and  an  administrator  (to). 

If  the  whole  rent  incurs  in  the  lifetime  of  the  testator, 
the  action  to  recover  it  from  the  executor  must  be  brought 
agiinst  him  in  his  representative  character  (or),  see  further 
u  to  the  recovery  of  rent,  pasi^  §  221. 


V.  Sxttngufej^ment  and  Sbuspenston  of  Bent. 


f  208.  Ditekarge    by    Extimguuh^ 
meni, 
Siupensitm. 

DuUmetUm    between    Beni' 
Serriee  and  Rent'Charge. 


209.  BsiinguUkment  by  Leaee. 


§  209.  ExtinguUkment  by  Conjvne- 
Hon  qf  Bstatee. 
by  Confirmation, 
by  Grant, 
by  Purehaee* 


208.  As  the  tenant  is  discharged  from  the  payment  of  Discharge  by 
rent  when  the  land  is  evicted  by  a  title  paramount,  so  by  a  ^J^^"**' 
psritjr  of  reason,  he  shall  be  discharged  from  such  payment 
when  the  lord  purchases  the  tenancy,  for  in  such  case  the 
loid  cannot  have  both  the  land  and  the  rent,  nor  shall  the 
temmt  be  under  any  obligation  to  pay  the  rent,  when  the 
hud,  which  was  the  consideration,  is  resumed  by  the  lord 
mto  his  own  hands ;  and  this  resumption  or  purchase  of  the 
tenancy  by  the  lord  makes  what  is  called  in  the  books  an 
extinguishment  of  the  rent  (y) ;  but  if  the  conveyance  to  Snspeniion. 
the  lord  was  not  absolute,  but  upon  condition,  or  if  it  were 
only  of  a  particular  ^tate  of  shorter  duration  than  the  estate 
which  the  lord  had  in  the  rentHservice,  in  these  cases,  though 

(t)  Bmbery  t.  Stevene,  4  B.  &  Ad.  (w)  TVemeerew. Morrison,  1  Bing. 

241.    See  tho  Haryrave'e  eate^  5  N.  C.  89;   S.  C,  4  Moore  St  Sc. 

Co.  a;  Boiton  r.  Cankam,  Freem.  603. 

327;  S.  C,  PoUeif.  125;  HeUer  ▼.  (x)  1  RoU.  Abr.  603  (S.)  pi.  9. 

Cmiett,  1  Lev.  127  ;  BucAiey  r.  Fruen  t.  Porter,  1  Sid.  379. 

Pirk,    1   8dk.   316 ;    Bemnant  t.  (jf)    C/mi'f    eaee,    10    Co.    128 ; 

Bnmridfi,  B  Tnait.  191 ;  S.  C,  2  J.  Vangh.  199 ;  Pollexf.  142. 
B.  Moore,  94. 

VOL.  L  P 
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Distinction 
between  rent- 
service  and 
rent-charge. 


iNcoEPORKAL  there  were  a  union  of  the  tenancy  and  the  rent  in  the  flame 
J^KTs.  '  hand,  yet  as  this  union  was  but  temporary  (for  upon  theper- 
formance  of  the  condition  or  determination  of  the  particul&r 
estate,  the  tenant  is  restored  to  the  enjoym^it  of  the  land, 
and  consequently,  the  obligation  to  pay  the  rent  revives) 
therefore  the  rent  in  such  case  was  only  suspended,  and  not 
extinguished  (z) ;  so,  if  land  descend  to  two  oo-paroenen  in 
fee,  one  of  whom  had  a  rent-charge  in  fee,  issuing  out  of  the 
land,  the  rent  it  seems  is  suspended  until  partition  made  (a). 
A  distinction  has  however  been  taken  between  a  rent-ser- 
vice and  a  rent-charge,  for  if  a  man  who  has  a  rent-service 
purchases  part  of  the  land  out  of  which  the  rent  issues,  the 
rent-service  is  not  extinguished  but  apportioned,  so  that  such 
purchase  is  a  discharge  to  the  tenant  for  so  much  of  the  rent 
only  as  the  value  of  the  land  purchased  amounts  to  (b) ;  but 
if  a  man  has  a  rent-charge  and  purchases  part  of  the  land 
out  of  which  the  rent  issues,  the  whole  rent  is  extinguished 
and  the  tenant  consequently  discharged  from  the  payment 
of  it»  and  the  reason  for  this  extinguishment  is — ^tfaat  the  rent 
is  entire,  and  issuing  out  of  every  part  of  the  land,  therefore 
by  purchase  of  part  it  is  extinct  in  the  whole  and  cannot  be 
apportioned,  for  a  rent-charge  was  against  common  Tigfat» 
and  the  law  carried  such  contracts  into  execution  only  so  far 
as  the  rent  could  take  effect  according  to  the  original  inten* 
tion  of  them ;  when  therefore  the  grantee  purchases  part  of 
the  land,  it  becomes  impossible,  by  his  own  act,  that  the 
grant  should  have  its  due  (q>eration  (c) ;  but  this  rule  is  con- 
fined to  cases  where  it  is  the  act  of  the  party  {dy 

Extinguish-  209.  There  may  be  an  extinguishment  in  different  ways, 

junction  of°'     as  by  a  conjunction  of  estates,  as  where  A.  leases  to  B.  for 
estates.  xQO  years,  and  B.  leases  to  C.  for  20  years,  rendering 


(i)  Bro.     Eztingnishment,   (17)  ;  Co.  105. 

Vangh.  39,  299  ;  PoUezf.  142.  (e)  1  Inst.  147.  b. ;  GnK 

(a)  1  Inst.  149.  b.;  1  RoU.  Abr.  152. 

236.  (dj  See  fi|^,  i  209. 

(b)  litt.  s.  222 ;  Taibot*9  eaae,  8 
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rent;  A.  granted  the  reversion  to  J.  S.,  and  J.  S.  purchased   inco&forsal 
the  reversion  of  the  term,  held  that  J.  S.  shall  have  neither        mbnts. 


the  rent  nor  this  re-entry  {e).  If  A.  devises  rent  to  B.,  and 
afterwards  makes  B.  executor,  there  this  rent  shall  be  ex- 
tmety  hot  where  a  man  devises  the  term  to  one,  and  a  rent 
oat  of  it  to  another,  and  afterwards  makes  him  to  whom  the 
rent  was  devised  his  executor,  he  may  now  elect  to  have 
di]sa8l^atee(/). 

So  rent  may  be  extinguished  by  confirmation,  as  where  By  oonfirma- 
aleaae  was  made  for  life  rendering  rent,  and  after  the  lessor  ^^' 
granted  and  confirmed  the  same  tenements,  the  better  opinion 
was  that  by  this  the  rent  was  extinct  {ff) ;  so,  where  lessee 
of  twenty  acres  rendering  r^it,  grants  all  his  estate  in  one 
of  the  acres  to  J.  S.,  and  the  lessor  confirms  the  estate  of 
J.  &,  that  the  entire  rent  was  held  to  be  gone  in  the  other 
acres,  being  an  entire  contract  (A) ;  but  if  a  man  has  a  rent- 
dttige  out  of  certain  land  and  he  confirms  the  estate  which 
the  tenant  has  in  the  land,  yet  the  rent-charge  remains  to 
tkeconfirmor(t). 

So,  by  grant  there  may  be  an  extinguishment^  as  where  a  By  grant, 
lease  was  made  of  100  acres  of  land  rendering  rent,  and 
afterwards  the  lessor  granted  50  acres  of  it,  it  was  held  tiiat 
the  grantee  should  not  have  any  part  of  the  rent,  but  it  was 
aU  destroyed  (A) ;  so,  if  the  grantee  of  a  rent-charge  grants 
it  to  the  tenant  of  the  land  and  a  stranger,  it  shall  be  ex- 
tinguished but  for  the  moiety,  and  so  it  is  of  a  seignory  (Z); 
90  limiting  a  remainder  over  of  the  land  by  him  to  whom 
die  rent  was  first  re^rved  upon  the  render  by  fine  of  the 
land  entailed,  was  held  to  be  extinguishment  of  the  rent^ 
and  thai  it  could  not  go  to  the  remainder  man  (m). 

So,  there  nmy  be  exiingidshment  by  purchase  of  parcel  By  purchase. 


(«)  Lord    Dreatmrer  r.    Barton,  (h)  Goddard'9  ea»e,  Ow.  10. 

Moor,  94,  pL  232.  (0  Utt.  s.  536. 

(/)  Gougk  T.  Howard,  3  Bnlst.  {k)  WUeman   ▼.    Warrenger,    2 

122.  Leon.  252,  pi.  339,  citing  32  H.  8. 

(f)  Bfo.,  EzTiifGiriSRMBNT,  pi.  (Q  1  Inst.  307.  b. 

22  Am.  18.  (m)  Whiter,  GerUhe,  Moor, 575. 
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I 

iNcoAPOKBAL  of  the  land,  as  where  an  annual  sum  is  granted  out  of 
MBNTs.  lands^  so  that  it  may  be  rent  or  annuity  at  the  election  of 
the  grantee,  if  the  grantee  purchases  parcel  before  election, 
he  cannot  make  election  afterwards,  but  the  whole  is  ex- 
tinguished (n) ;  because  the  law  primA  facie  says,  that  this 
was  a  rent-charge  and  not  an  annuity  (o) ;  but  if  before 
election  parcel  descends  on  the  grantee,  if  he  brings  writ  of 
annuity,  the  annuity  is  not  apportionable,  but  he  shall  have 
the  annuity  entirely  (/?).  And  see  further  as  to  the  distinc- 
tion between  a  rent-service  and  a  rent-charge  in  case  of  such 
purchase,  antey  §  208. 

fij  release.  So  there  may  be  extinguishment  by  release,  as  if  the 

lessor  grants  to  the  lessee  for  life,  that  he  shall  be  dis- 
charged of  the  rent,  this  is  a  good  release  (q) ;  but  there  is 
a  diversity  between  several  estates  in  several  lands,  and 
several  estates  in  one  land;  for  if  there  be  tenant  for  life  of 
lands,  the  reversion  in  fee  over  to  another,  if  they  two  join 
in  a  grant  of  a  rent  out  of  the  lands,  if  the  grantee  releases 
either  to  him  in  reversion  or  to  tenant  for  life,  the  whole 
rent  is  extinguished,  for  it  is  but  one  rent  and  issues  out  of 
both  estates  (r) ;  so,  if  two  tenants  in  conmion  of  land  grant 
a  rent-charge  of  forty  shillings  out  of  the  same  to  one  in 
fee,  and  the  grantee  releases  to  one  of  them,  this  shall  ex- 
tinguish but  twenty  shillings,  for  that  the  grant  in  judg- 
ment of  law  is  several  («) ;  so,  by  the  release  of  a  seignory  a 
rent-charge  is  extinct  {t) ;  so,  if  a  lease  be  made  to  begin 
at  Michaelmas,  reserving  a  rent,  and  before  the  day  the 
lessor  releases  all  the  right  that  he  has  in  the  land,  this 
cannot  enure  to  enlarge  the  estate  but  to  extinguish  the 
rent(t<);  so,  where  lessee  for  years  assigns  the  term,  and 
lessor  releases  all  demands  to  the  first  lessee,  this  does  not 
determine  the  rent,  bemg  afiier  the  assignment  of  the  term, 

(pi)  Fuiwood  ▼.  Ward,  2  And.  4.  («)  1  Init.  267.  b. 

(o)  SjpWfi/  r.  Bieki,  2  BalBtr.  149.  (/)  Id.  305. 

(p)  Fuiwood  T.  Ward,  tup.  («)  Id.  270.  a.  b.,  dtiiiff  Wood* 

if)  1  Inst.  264.  houn  t.  Pa»tom. 

£r)  Id.  267. 
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only  rent  due  before  the  release  may  be  extinct  by  the  re-    incobfomal 

t/%oii  «  ;.,  rt  ,  HKREDITA- 

lea8e(x).    So,  there  may  be  an  extinguishment  of  rent  by        mbnts. 
soirender,  as  where  lessee  for  twenty  years  leases  for  ten 
jean,  and  afterwards  surrenders  the  term,  the  rent  is  gone, 
and  the  term  for  ten  years  continues  (y). 


VL  ^pportionmeiM  of  i&mt. 

I.  ifimpcrtot9attott)(ftattlr. 

a.   fVhen  Apportionment  is  absolutely  admittecL 


S  210.  Ik  ea$e  qfJDegeeni. 
Jn  COM  q^a  Ortmi. 
Bt  COM  0/a  De^Ue. 
Bt  em»€  qfa  Recovery. 


%  211.  In  eaee  o/JU-entiy. 
What  an  Eviciion. 
In  ease  of  Surrender. 
In  eaee  qf  Purekaee. 


b.  Apportwnment  (idmitted  or  othertoise. 


212.  IHttimeHon  between  Grmi  of 

Sent   and   Reeervation  qf 
Sent. 

213.  Dietinetion  where  itUhy  Act 

of  ike  Party,  qf  ike  Law, 
ernfOod, 
By  Act  qf  ike  Parif. 

214.  By  Act  if  Lew. 


215.  Other  Caeee  qf  Rent  appor~ 

iionable  by  Act  of  Law. 

216.  By  Act  qf  Ood. 

217.  JVb     Apportionment     where 

Rent' Service  i»  entire. 

218.  JXeiineiion  between  Rent  in 

Oroee  and  Rent  incident  to 
the  Revereion. 


c.  Manner  of  making  Apportionment, 

219.  By  the  Jury.  |      219.  Upon  what  Pleae. 

ll«  flypottiotniifiit  to  nipttt  of  9^1^  9f  CCnif • 

220.  Ai  common  Law.  \      220.  By  Statute. 


210.  Apportionment  ofrent  is  of  two  kinds:  namely,  first, 
in  ngped  of  part  of  the  land,  and  next  in  respect  of  time. 

I.  iiirfi9fctof9Attoft)flUidr. 

This  land  of  apportionment  may  be  considered — first,  as  to 
the  cases  where  such  apportionment  is  absolutely  admitted ; 

(#)  CbOht  ▼.    ffardmy,   Moor.         (y)  Biaekeione  r.  Heath,  Godb. 
W4,pt723.  279,  pi.  396. 
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iNcoRPouAL  and  next  as  to  the  caseo  where  it  is  or  ia  not  admitted; 

HX&SDITA- 

MKNT8.  and  lastly^  as  to  the  manner  of  making  the  apportionment 


a.   Where  Apportionment  is  absolutely  admitted. 

In  cne  ofde-         Bent  may  be  apportioned  as  it  is  extinguished  by  differ- 
*^^  '  ent  means,  thus,  it  may  be  apportioned  by  descent,  as  if  a 

man  has  a  rent-charge,  and  his  father  purchases  parcel  of  the 
tenements  charged  in  fee,  and  dies,  and  this  parcel  descends 
to  his  son  who  has  the  rent-charge,  now  this  charge  shall  be 
apportioned  according  to  the  value  of  the  land,  because  such 
portion  of  the  land  purchased  by  the  father  comes  to  the 
son  not  by  his  own  act,  but  by  descent  and  course  of 
law  (z) ;  and  so,  if  the  father  be  grantee  of  a  rent,  and  the 
son  purchases  part  of  the  land  charged,  and  after  the  death 
of  the  father  the  rent  descends  to  the  son,  the  rent  shall  be 
apportioned  (a) ;  but  as  a  rule  a  rent-charge  cannot  be  ap- 
portioned by  the  act  of  the  party,  yet  to  this  rule  there  are 
exceptions,  for  if  the  grantee  releases  part  of  his  rent  to  the 
tenant  of  the  land,  such  release  does  not  extinguish  the 
whole  rent  {b) ;  so,  if  the  grantee  gives  a  part  of  it  to  a 
stranger,  and  (before  the  4  A.  c.  16,  the  tenant  had  at- 
torned) such  release  makes  no  alteration  in  the  original 
grant  (b);  so,  if  a  rent-charge  be  extended  for  debt  it  is  ap- 
portionable  (c) :  a  rent-service  in  the  like  case  is  always 
apportionable  (d). 
In  etM  of  •  So,  there  may  be  an  apportionment  in  the  case  of  a  grant 

*"*"  *  Although  it  was  at  first  doubted  whether  a  rent-service  in- 

cident to  the  reversion  might  be  apportioned  by  a  grant  of 
part  of  the  reversion,  yet  it  is  now  otherwiiae  settied,  and  it 
has  been  accordingly  determined  that  if  a  man  makes  a 
lease  of  three  acres,  each  of  equal  value,  rendering  three 
shillings  rent^  and  the  lessor  grants  the  reverrion  of  one 


I 


(g)  Litt.  8.  224.  (c)  VToottoH  t.  Shiri,  Cro.  El. 

(a)  14  149.  b.  742. 

{b)  Id.  14S.  (d)  See  ante,  §  20S. 
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icre»  the  grmntee  shall  have   12«L   rent,  for  although  it   incokforval 

,  ,  HBRBDITA. 

W18  one  lease^  one  reveraon^  and  one  rent,  yet  that  was        mentb. 

iDcideHt  to  the  reversion,  which  was  severable  (e) ;  so,  if  A. 

seised  of  one  acre  in  fee,  and  possessed  of  a  term  for  years 

in  another,  grants  a  rent  out  of  both  to  B.  in  fee,  and  B. 

takes  a  lease  or  grant  of  the  leasehold  acre,  the  rent  shall 

not  thereby  be  suspended  (/). 

So^  there  may  be  an  apportionment  by  devise,  as  if  A,  In  case  of  a 
possessed  of  a  term  for  twenty  years,  leases  it  for  ten  years, 
reBerving  £30  rent,  and  afterwards  A.  devises  £20  of  the 
leot  to  three  of  his  aons^  equally  to  be  divided  between 
than,  it  was  held  that  this  was  a  good  devise,  and  each  of  the 
8Q0S  should  have  his  action  of  debt  for  his  third  part  (g). 

So,  there  may  be  an  apportionment  in  case  of  a  recovery ;  In  case  of  a 
Aerefore,  if  part  of  the  land  be  recovered  the  rent  shall  be  "^**"^* 
apportioned  (A) ;  so,  if  the  father  within  age  purchases 
paicel  of  the  land  changed,  and  aliens  within  age,  and  dies, 
and  the  son  reeovers  or  enters,  yet  the  land  shall  be  appor- 
tioned (t) ;  so,  where  a  man  seised  in  fee  takes  a  wife  and 
makes  a  feoffinent,  the  feoffee  grants  a  rent-charge  of  £10 
oat  of  the  land  to  the  husband  and  wife  and  the  heirs 
of  the  husband,  the  husband  dies,  and  the  wife  recovers  the 
nx»ety  ibr  her  dower,  held  that  the  rent-charge  should 
be  apportioned,  and  she  might  distrain  for  her  share  of  the 
rent(A);  and  in  some  cases  a  rent-charge  shall  not  be  wholly 
extiaet  where  the  grantee  claims  firom  and  imder  the 
grantor,  as  if  B.  makes  a  lease  of  one  acre  for  life  to  A.  and 
A.  is  seised  of  another  acre  in  fee,  and  A.  grants  a  rent* 
charge  to  B.  out  of  both  acres,  and  does  waste  in  the  acre 
which  he  holds  fer  life,  and  B.  recovers  in  an  action,  the 
whde  rent  is  not  extinct  but  shall  be  apportioned  and  yet 

(f)  WiUt9  «ate,  8  Co.  79  b.    See  637.    See  also  Bunify*9  cote,  Dy. 

iln  HmUi^t  <«m,  Dy.  326  :  8win^  326  ;  Moor.  737  ;  Bwer  ▼.  MoyU, 

MTtoi  T.  mUer,  Hob.  177  ;    Col-  Cro.  £1.  771 ;  RoU.  Abr.  234. 

%»  ▼.  Hmrdm§,  Cro.  £1.  606,  13  (h)  Bro.  Apportionment,  pi.  24  ; 

^  &7 ;  Moor,  544.  Moor,  114 ;  1  Inst.  114.  a. 

(/)  B^e»  etue,  7  Co.  23.  (t)  1  Inst.  150.  a. 

(f)  drdt  T.  Watkim,   Cro.    El.  (k)  Id.  234.  a. 
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iNooKPOKBAL   fi.  daiois  undcF  A.  (i) ;  bo,  if  the  Queen  giTes  two  acree  of 
M»wT9.       land  of  equal  value  to  another  in  fee,  fee-tail,  for  life  or 
years  reserving  a  rent  of  two  shillings,  and  the  one  acre 
is  evicted  by  a  title  paramount^  the  rent  shall  be  appor- 
tioned (m). 

«nt^  ®^  **'  21 1.  So,  there  may  be  apportionment  on  a  re-entry,  but 
where  the  books  speak  of  an  apportionment  in  case  where  the 
lessor  enters  upon  the  lessee  in  part,  they  are  to  be  under- 
stood when  the  lessor  enters  lawfully,  as  upon  a  surrender, 
ferfeiture  and  the  like  (n),  but  if  the  lessor  act  ministerially, 
as  sheriff,  in  the  eviction  of  the  tenant,  this  will  not  suqwnd 
the  rent  (o) ;  so,  a  mere  trespass  by  the  lessor  will  be  no 
suspension  of  the  rent(p);  so,  where  a  right  of  conmion  is 
recovered  by  the  inhabitants,  where  part  of  the  lands  lie 
which  have  been  let  to  the  lessee,  this  has  been  held  not  to 
be  such  an  eviction  as  by  the  rules  of  the  conunon  law  shall 
make  an,  apportionment  of  the  rent ;  for  the  soil  still  re- 
mains in  the  lessee  {q). 

To  occasion  a  suspension  of  the  rent,  there  must  be  an 

What  an  evic-  eviction  or  expulsion  of  the  lessee  out  of  all  or  some  part  of 
the  demised  premises  (r). 

Whether  there  may  be  a  suspension  in  part  is  not  so 
settled ;  my  Lord  Coke  lays  it  down  broadly,  that  although 
a  rent-service  may  be  extinct  for  part,  and  i^portioned  for 
the  rest,  yet  it  cannot  be  suspended  in  part  and  in  etse  for 
the  rest  (s) ;  but  the  better  opinion  appears  to  be,  that  m 
the  case  at  least  of  a  tortious  entry  by  the  lessor,  the  tenant 
shall  be  discharged  from  the  payment  of  the  whole  rent  until 
he  be  restored  to  the  whole  po8session(^).  See  further  infra. 

(/)  1  Ingt.  148.  b.  12 ;  S.  C,  1  Chan.  Ca.  31. 

(m)  lb.  (r)  DorrtI  v.  Andrew,  Hob.  190; 

(«)  lb.    See  alio  Dy.  5  a;  Moor.  Hodgkim  ▼.  Robitm^  1  Vent.  277; 

pi.  255  ;  13  Co.  58.  ThkbreU  t.  BuUock,  Sty.  446. 

(o)  VoeMl  ▼.  Donautell,  Moor.  (t)  1  Inst.  148.  b. 

891.  (0  Hodgkitu  v.  HoUon,  1  Tent 

(p)  Hunt  T.   Cope,   Cowp.  242.  277 ;  S.  C,  nom.  Hodgmm  t.  2Tbr«- 

See  also  Boper  ▼.  Uoyd,  T.  Jo.  148.  hmnmgh,  2  Lev.  143  ;  PoUexf.  141. 

(9)  Jew  y.  Tirhoell,  3  Chan.  Rep. 
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SOf  there  maj  be  an  apportionment  in  case  of  a  surrender,   incokpoual 
as,  if  a  man  make  a  lease  for  life  or  years,  and  the  lessee        mbnts.  ~ 
snnenders  part  to  the  lessor  (u) ;  sed  secus,  where  lessor  takes  By  sarrender. 
afliiiTender(v). 

So,  although  as  a  rule,  if  the  grantee  of  a  rent-charge  By  parchase. 
poichase  parcel  of  the  land  out  of  which  it  issues,  the  whole 
lent  is  extinct(jr),  yet  if  the  grantor  grant  that  he  may 
distnun  for  the  same  rent  in  the  residue  of  the  land,  this 
imoiints  to  a  new  grant  (y),  and  the  same  rent  shall  be  taken 
for  the  like  rent  or  the  same  in  quantity. 

b.  Apportionment  admitted  or  otherwise. 

212.  As  to  the  cases  where  apportionment  is  not  admitted.  Distinction 
except  under  special  circumstances,  a  distinction  has,  in  the  of  rent"an^ 
firet  place,  been  taken  between  the  sn-ant  of  a  rent,  and  the  »«r»*^on  o' 
raseryation  of  a  rent;  for  if  a  man  be  seised  of  two  acres  of 

had,  of  one  in  fee-simple,  and  of  another  in  tail,  and  by  Ids 
deed  grant  a  rent  out  of  both  in  fee,  in  tail,  or  for  life,  &c, 
ttd  dies,  the  land  entailed  is  discharged,  and  the  land  in  fee- 
flimple  remains  charged  with  the  whole  rent,  for  against  his 
own  grant  he  shall  not  take  advantage  of  the  weakness  of 
Us  estate  in  part  But  if  he  make  a  gift  in  tail,  or  a  lease 
for  life  or  for  years  of  both  acres,  reserving  a  rent,  the  donor 
or  lessor  dies,  the  issue  in  tail  avoids  the  gift  or  lease,  the 
rent  shall  be  apportioned,  for  seeing  the  rent  is  reserved  out 
of  and  for  the  whole  land,  it  is  reason  that  when  part  is 
evicted  by  an  elder  title,  the  donee  or  lessee  should  not  be 
dniged  with  the  whole  rent,  but  that  it  should  be  ap- 
portioned rateably  according  to  the  value  of  the  land  (xr). 

213.  Another  distinction  is  between  the  cases  where  it  is  Distinction 
the  act  of  the  party,  the  act  of  law,  or  the  act  of  God.  rctoftheptrty, 

Where  it  is  the  act  of  the  party,  as  a  rule,  there  shall  be  ""^^^^^  *"' 
00  apportionment  contrary  to  the  contract  of  the  parties,  Act  of  the 

party. 

M  1  luL  14S.  a.  (y)  1  Inst.  148.  a. 

(•)  Bee  fli^a,  %  213.  (i)  Id.  148.  b. 

(«)  See  mU€,  \  208. 
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iNooRPOAVAL  and  there  shall  be  no  extingaiBbment  or  suspension  of  rent 
uwn,  where  the  whole  is  done  bj  agreement,  but  where  the  lessor 
enters  injuriously  and  contnuy  to  the  will  of  the  lessee, 
then  there  may  be  a  suspennon  of  the  rent  in  part  (s) ; 
sOy  if  two  joint-tenants  or  co-parceners  be  on  a  ssignory 
and  one  of  them  disseise  the  tenant  of  the  land»  the  oAer 
joint^tenant  or  co-parcener  shall  distrain  for  his  or  her 
mo\etj{b)y  for  one  co-parcener  shall  not  be  prejudiced  by  the 
tortious  act  of  the  other,  {e) ;  so,  likewise,  a  scignory  may 
be  suspended  by  the  act  of  a  stranger;  so,  tf  a  msn 
grant  a  rent-charge  out  of  two  acres,  and  afler  the  grantee 
recovers  one  of  the  acres  agunst  the  grantor  by  a  title 
paramount,  the  whole  rent  shall  issue  out  of  the  other 
acre,  but  if  the  recovery  be  by  a  feint  title  by  covin, 
then  the  rent  is  extinct  for  the  whole,  because  he  claims 
under  the  grant  {d) ;  but  a  rent-charge  is  not  always 
wholly  extinct  where  the  grantee  claims  from  or  under  the 
grantor  (e).  So,  although,  if  a  grantee  of  a  rentx^harge  pui^ 
chase  parcel  of  the  land,  the  whole  rent-chaxge  is  extisct, 
yet  he  may  release  to  the  tenant  a  part  of  the  rent  and 
retain  parl^  for  in  this  case  he  deals  only  with  that  which 
is  his  own,  that  is,  the  rent,  and  not  with  the  land,  as  in  case 
of  purchase  of  part(/).  So,  if  a  lease  be  of  three  acresre- 
serving  a  rent  upon  condition,  and  the  reversion  is  granted 
of  two  acres,  the  rent  shall  be  apportioned  by  the  act  of  the 
parties ;  but  the  condition  is  destroyed,  because  it  b  entire, 
and  against  comnoion  right  (y). 

ByaetofUw.  214.  There  are  several  cases  where  a  rent  shall  be  ap- 
portioned by  act  of  the  law,  where  it  cannot  be  i^portioned 
by  the  act  of  the  party,  as,  in  the  first  pkce,  where  the 
grantee  of  a  rent-chaage  purchases  parcel  of  the  land  out  of 
which  the  rent  issues,  this  bdng  an  act  of  the  party,  the 

(a)  Hodgkint  t.  Bobwn,  n^.  («)  See  mUt,  §  210. 

{h)  1  Init.  148.  b.  (/)  1  Inst  148.  ft.;  1  RoIL  Abr. 

(c)  AMCtmgk'B  aue,  9  Co.  135.  b.  235. 

(d)  Doct  &  Stud.  1.  2,  e.  17.  (^)  1  Inst.  215.  s. 
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whole  10  extiDguiahed  (A) ;  but  if  this  parcel  deaoends  to  tbe    iwoompomsAL 

ion  of  the  purchaser,  the  renlrcharge  shall  be  apportioned,        Mcsm.  ' 

becMue  it  ooBoee  to  him  by  course  of  law  (t).     So,  on  the 

same  {wincipl^  if  a  man  haa  iasue  two  daughters,  and  grant 

a  rent-cfaaige  out  of  hia  land  to  one  of  them,  the  rent  ahall 

be  apportioned  {k).    So,  where  one  leases  one  acre  of  borough 

Eogliah  an4  another  of  gavelkind  tenure,  by  one  entire 

leut,  and  having  issue  two  sons,  dies,  the  rent  shall  be  i^>-  . 

portioned  aecording  to  the  course  of  descent  (t).    So,  where 

the  reversion  devolves  upon  different  classes  of  representa- 

tivea  of  the  lessor,  as  where  one  seised  in  fee  of  Black  Acre, 

and  lessee  for  twenty  years  of  White  Acre,  leases  both  by 

one  demise  for  ten  years,  rendering  an  entire  rent,  and  dies, 

wherenpon  the  revernon  of  Black  Acre  descends  upon  the 

heir,  and  that  of  White  Acre  goes  to  the  executor,  the  rent 

shall  be  apportioned  according  to  the  reversion  (m). 

So,  where  a  common  man  is  a  conusee  in  a  statute  mer- 
chant or  recognisance,  and  purchases  parcel  of  the  land,  the 
whole  rent  is  extinct,  but  it  is  otherwise  in  the  case  of  the 
Qoeen,  for  if  she  purchases  parcel,  she  shall  have  execution 
of  the  other  lands  which  are  in  the  hands  of  others  (n). 

So^  again,  a  rent  reserved  upcm  a  lease  for  years  shall  not 
be  apporticmed  by  the  act  of  the  lessor,  but  otherwise  by  act 
of  law,  as  where  a  tenant  makes  a  feoffment  in  fee  of  part  of 
the  land,  and  the  lessor  enters  (o). 

But,  in  respect  of  the  realty  only  rent  is  appostionaUe,  for 
the  personalty  shall  not  be  divided  by  act  of  law;  therefore  if 
execution  be  sued  of  body  and  lands  upon  a  statute  merchant 
or  staple,  and  after  the  inheritance  of  part  of  those  lands 
descend  to  the  conusee,  all  the  execution  is  avoided,,  for  the 
daty  is  personal  and  cannot  be  divided  by  act  of  law  (p); 


{k)  See  attie^  |  20S.  Abr.  237,  (D.  5);  S.  C,  SBiilitr.  153. 

(f)  Litt.  t.  224.  (n)  Sav.  69,  pi.  143. 

(i)  1  Inst.  149.  b.  (a)  Wiieman    w,    Warringtr,    2 

(/)  Ru9Men*9ea§e,  Dy. 4  b ;  Kwer  Leon.  252  ;  S.  C,  Oodb.  95. 

T.  Jfoyle,  Cro.  £1.  771.  {p)  I  Inat.  150. a.;    see  alao  2 

(m)  Moodp  w.   OamoMf  1    RoU.  Vent.  327. 
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iMooftPOBBAL   aOy  where  there  is  a  lease  of  land  and  a  flock  of  sheep,  and 

BBBBOITA-  _  .  -1,1,  ,        /       ,    . 

uusT%.  atler,  upon  a  recognisance  made  bj  the  lessor,  the  land  is 
evicted,  it  was  held  that  there  should  be  no  apportionment 
of  the  rent,  and  that  the  lessee  should  hold  the  sheep  ¥rith- 
out  any  allowance  (q) ;  so,  where  a  man  leases  land  of  which 
he  is  seised  in  fee,  and  other  land  of  which  he  is  tenant  for 
life  with  a  power  of  leasing,  and  the  lease  is  not  well  ex- 
.  ecuted  according  to  the  power,  it  was  held,  that  the  lease 
was  good  after  the  death  of  the  lessor  for  the  lands  in  fee, 
though  not  for  the  other  lands,  for  the  rent  shall  be  appor- 
tioned (r) ;  so,  if  A.  seised  of  one  acre  in  fee  and  possessed 
of  another  for  years,  makes  a  lease  of  both,  reserving  one 
entire  rent,  and  dies,  the  rent  shall  be  apportioned  with  the 
reversion,  and  the  heir  and  executor  shall  have  his  propor- 
tion (s) ;  BO,  if  a  husband  leases  for  years,  reserving  rent, 
and  dies,  the  wife  recovers  a  third  part  of  the  reversion,  she 
shall  have  the  same  proportion  of  the  rent,  for  in  all  these 
cases  the  law  distributes  the  rent  as  it  disposes  of  the  revei^ 
sion.  (s)  See  further,  as  to  the  dischaige  of  the  tenant  in 
case  of  eviction,  antey  §§  205,  206. 

Other  cwM  of        215.  There  are  several  other  cases  where  by  act  of  law 

tioDAbL  bj  act   &  rent  is  apportionable,  which  would  not  otherwise  be  so, 

"      '  as  if  a  moiety  of  a  reversion  be  extended  by  elegit,  the  rent 

shall  be  apportioned,  and  the  lessor  shall  still  enjoy  half  the 

rent  as  incident  to  the  reversion  that  remains  in  him  (/). 


Bj  the  act  of         216.  As  to  apportionment  by  the  act  of  Grod,  if  a  man 

^^^'  leases  land  for  life  or  years  rendering  rent,  and  afler  part  of 

the  land  is  surrounded  by  water,  this  will  not  make  any  ap- 


(q)   Bmot'i    ene,    Dj.    212   b,  Wightw.  69,  and  ncogniaiiis  Mvc»* 

mug.  pL  3S ;  aee  also  Read  ▼.  LaW'  ton  t.  Lombard,  2  East,  575. 

renee,  Dj.  212 ;  also  Bro.,  Appor-  (•)  1  Roll.  Abr.  237. 

TioirinNT,  pi.  24,  citing  7  H.  7, 4, 5.  (<)  Cgmph%lV$  eott,  1  RoU.  Abr. 

(r)  Do9  T.  Metier,  2  M.  &  8.  237. 
276,  OTerroliiig  Rett  t.  Philip,   1 
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portioiimeiit  of  the  rent,  because  the  soil  remuns  and  may  iNcompomBAL 
be  r^ained  again ;  but  if  part  of  the  land  be  covered  with  msnts. 
the  sea  this  will  make  an  apportionment^  as  by  ordinary  in- 
tendment, there  is  no  probability  of  regaining  it  (u);  so>  if 
knd  demised  be  burnt  by  wild  fire,  there  shall  be  no  ap- 
portionmoit,  because  the  land  remidns  and  cannot  be  ren- 
dered altc^ther  unprofitable  (tc). 

217.  There  are  some  few  other  cases  where  the  law  of  No  apportion- 
apportionment  does  not  apply,  or  only  under  certain  restiic-  reoLserrioe  U 
tioM^  as  where  the  rent-service  is  something  whole  and  in-  •"'*'*• 
dimble,  as  a  house,  &c.,  and  the  lessor  purchases  part  of 

tlie  land,  such  rent  is  wholly  extinct,  because  it  cannot  be 
severed  or  apportioned  {v) ;  so,  where  a  man  has  common  of 
pasture  soiM  noiTi^tf  in  twenty  acres  of  land,  and  ten  of  those 
Mres  descend  to  A.,  the  common  sans  nombre  being  entire 
ind  uncertain  cannot  be  apportioned,  sedseeiu\S\t  had  been 
a  common  certain  as  for  ten  beasts  {z) ;  so,  if  three  joint- 
tenants  hold  by  an  entire  yearly  rent,  as  of  a  horse,  &c.,  and 
the  tenants  cease  for  two  years,  and  the  lord  recovers  two 
parts  of  the  land  granted  against  two  of  them,  and  the  third 
Baves  his  part  by  tender  of  the  rent ;  although  the  lord  comes 
to  the  two  parts  by  lawfiil  recovery,  yet  the  entire  rent  shall 
be  extinct  (y) ;  but  if  an  entire  service  be  pro  Ixmo  pubUco, 
u  to  repair  a  bridge  or  a  way  and  the  like,  then  although 
the  lessor  purchases  part,  yet  the  service  remains  (y). 

218.  Again,  there  is  a  diversity  between  a  rent  in  gross  Distinction  be- 
and  a  rent  inddent  to  the  reversion,  concerning  the  appor-  gr^and  rent 
tbnment  tiiereof,  as  if  a  man  enfeoff*  B.  of  one  acre  in  fee  ^^^^ 
upon  condition,  and  B.  bdng  seised  of  another  acre  in  fee 

grants  a  rent  out  of  both  acres  to  the  feoffor,  who  enters 
into  the  one  acre  for  the  condition  broken,  the  whole  rent 
shall  issue  out  of  the  other  acre,  because  his  titie  is  para- 

(•)  1  RoO.  AVr.  236.  (y)  lb. ;  M  also  Bruerton's  eate, 

(9)  litt.  s.  222.  6  Co.  1.2. 

(«)  1  lait.  149.  a. 


222  APPORTIONMENT  OF  BENT. 

iNooRPORBAL  moiiiit  the  grant;  bnt  if  a  man  make  a  lease  for  life  of  Black 
"  intNTt.^"  Acre  and  White  Acre,  reserving  two  shillings  rent,  upon  oon- 
dition  that  if  the  lessee  does  such  an  act  that  then  he  shall 
have  fee  in  Black  Acre,  the  lessee  performs  the  condition, 
yet,  although  bj  relation  he  has  the  fee-ample  ab  initio, 
shall  the  rent  be  apportioned,  for  the  reveruon  of  one  acre 
whereunto  the  rent  was  incident  is  gone  from  the  lessor  (2:). 


c.  Manner  of  making  Apportionment. 

By  tlie  jarj.  219.  The  making  an  apportionment  is  properly  the  bua- 

ness  of  a  jury,  who  upon  the  evidence  offered  are  to  judge 
of  the  value  of  the  land  purohased  by  the  lessor,  or  aliened 
by  the  tenant  (a);  but  if  the  lessee  re-demise  part  to  the 
lessor  reserving  a  rent,  there  shall  be  no  apportionment,  for 
the  parties  by  the  reservation  have  ascertained  what  rent 
shall  be  allowed  for  that  part  («r);  so,  if  part  be  assigned  by 
the  lessee  to  a  stranger,  who  assigns  it  to  the  lessor,  there 
shall  be  no  apportionment,  for  the  lessor  comes  under  the 
benefit  of  the  stranger's  contract  {a). 
Upon  what  An  apportionment  may  be  made  upon  a  plea  of  nU  debet 

^  pleaded  by  the  tenant,  because  when  issue  is  joined  on  such 

plea,  it  is  the  business  of  the  jury  to  determine  whether 
anything  and  how  much  is  due  {a) ;  but  the  rent  cannot  be 
apportioned  upon  a  demurrer  because  the  judges  only  deter- 
mine what  is  the  law  in  the  case,  but  the  value  of  the  land 
never  comes  in  question  (a) ;  and  where  the  apportionment 
is  made  between  the  landlord  and  the  purchaser  of  part  of 
the  reversion  without  the  privity  of  the  tenant,  he  is  not 
bound  by  it,  and  may  dispute  its  propriety  (i) ;  and  conse- 
quently the  purchaser  would,  by  the  conveyance  of  the 
vendor  without  the  concurrence  of  the  lessee,  not  acquire 
tlie  same  rights  against  the  lessee,  as  he  would  have  acquired 
if  the  annual  rent  had  been  legally  apportioned  by  the 


(#)  1  Inst.  148.  b.  (a)  Hodgkma  t.  Rohnm,  1  Vent  276. 

{b)  Bliu  ▼.  ColUfu,  5  B.  &  A.  876. 
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joi7(e)y  and  the  defendant  may  in  his  pleading  set  forth   incorpobsai. 

IBKBOlTi 
MBMT8. 


the  Talae  of  the  land  and  to  what  the  apportionment  shall       ■^■o^^^- 


be(rf>  

II.  9i9pattUmmtmi  in  xnpui  ot  9art  of  €im» 

220.  At  common  law  there  should  never  be  an  apportion-  At  oommon 
meat  in  respect  of  part  of  the  rent  as  there  should  have  been 
upon  an  eviction  of  part  of  the  land  (e) ;  therefore  if  a  tenant 
for  life  died  before  the  day  on  which  the  rent  became  due, 
his  executors  could  not  claim  an  apportionment  of  the  rent; 
nor  could  the  remunderman  or  reversioner  cl^m  that  part 
of  it  which  accrued  during  the  life  of  the  tenant  for  life,  so 
that  the  tenant  paid  nothing  (/).  The  11  G.  2,  c  19,  &  Bjitatnte. 
15,  has  remedied  this  defect  in  the  law  by  giving  the  rent 
doe  tot  the  portion  of  the  time  that  has  elapsed  of  the 
qwter  to  the  executors  and  administrators.  In  order  that 
the  rent  may  be  apportionable  under  the  statute,  the  demise 
must  determine  by  the  death  of  tenant  for  life.  If  the  lease 
be  such  as  to  bind  the  remainderman,  then  the  whole  rent 
goes  to  him,  and  there  is  no  apportionment  (ff).  Before  the 
4  &  5  W.  4,  c.  22,  it  was  doubtful  whether  the  first  statute 
extended  to  tenants  pvr  autre  vie,  or  tenants  in  tail  (A) ; 
therefore,  when  an  incumbent  had  leased  the  glebe  and 
tithes  of  his  living,  and  the  lease  expired  by  his  death,  the 
toiant  having  paid  a  whole  year's  rent  to  the  successor,  it 
was  held  that  the  executors  of  the  last  incimibent  was  en- 
titled to  an  apportionment  of  the  rent  up  to  the  time  of  his 
death  (t);  and  time  has  been  held  to  be  the  measure  of  the 
apportionment  in  respect  to  tithes,  as  in  respect  to  the  profits 
of  the  hind  (A> 

(e)  lb.    See  abo  S.  C,  4.  Madd.  (A)  See  Paget  t.  Gee,  Amb.  198 ; 
229.                                                         Whitfield  t.  Binder,  cited  in  Vemom 

{i)  Hodfkme  t.  Sobmm,  eup,  r,  Vernon,  2  B.  C.  C.  662;  also  Dig. 

(«)  10  Co.  128.  P.  II'  tit.  Apportionmbnt. 
(/)  /amcr  T.  Morgan,  1  P.  Wms.  (i)  Hawkine  ▼.  Kelly,  8  Yes.  308. 

392.  {k)  Agneleg  t.  Wordsworth,  2  V. 

(f)  Em  parte  Smgth,   1  Swanst.  &  B.  331,  oTerruling  Wmama  t. 
337.  Powell,  10  Easf,  268. 
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INCORPOmBAL 

HBKBDITA- 

MBNTS. 


In  the  case  of  dividendB  of  stock,  it  was  held  that  the  le- 
maindemian,  and  not  the  executorsy  was  entitled  to  a  pro- 
portional share  thereof  to  the  time  of  the  death  of  teiiant(/). 


VII.  IfUcobers  of  3EUnt. 

§  221.  Mtom  qfreeoverinff  Rmi. 

I.  IfUmcl^  bff  BtetriH. 
222.  In  what  Catet. 

a.   ffho  may  distrain. 


§  223.  Donor  or  Legaor, 

224.  Bailifor  Agent. 

225.  Receiver. 

226.  Co'parcener. 

227.  Joini'T^enante. 

228.  Tenante  in  Common. 

229.  T^nanie  in  Tail. 


§  230.  Hmeband  im  right  ^  Wrfe, 

231.  Mortgagee. 
Annuitant. 

232.  Guardiane  and  Oomtmtteet. 

233.  Bxeeutore. 

234.  Corporatione. 
ne  Crown. 


b.   What  Thwffs  may  be  distrained,  or  otherwise, 

235.  OeneralRule. 
Bxeeptione. 
llkinge  ((fno  value. 


Doge,  ^e. 
Deer. 

236.  llkinge  fixed  to  the  Freehold 

not  dietrainable. 

237.  CattU,  when  dietrdnable. 
Cattle  within   View   <tf  the 

Landlord. 
Cattle  agisting. 


238.  Beaete  <tfthe  Phngk  net  die* 
trainable. 

239.  Nor     Goode     delivered    ie 

JSradeemen. 
Goode  l^  at  Lme. 

240.  Nor  Goode  m  the  Cuetodg  tf 

the  Law. 

241.  Nor  Moneg  m  a  Bag. 

Nor  Crope  qf  eown    Cbrsi 
when. 


c.  Time  of  making  Distress, 


242.  Not  at  Night. 


I      242.  On  what  Dage  qfthe  Year. 


d.  Place  where  Distress  may  be  made,  or  otherwise. 

243.  Upon  the  Land.  245.  Dietraining  on  ang  Fart  ei 

244.  Dietraining  out  qf  the  Fee.  the  Land. 
Fraudulent  Removal.                              Breaking  m  to  Dietrain. 

245.  Several  Dietreeeee. 


(0  See  Pearlg  ▼.  Smith,  3  Atk.  260.     Sherrard  v.  Sherrard,  Id.  502; 
Wileon  ▼.  Harman,  2  Yes.  672. 
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e.  Marnier  of  making  a  Distress,  and  the  Proceedings  thereon,   incorfoebal 

HBRXOITA- 


I  m,  Aci$  of  the  Ltmdhrd  and  ki$ 
Agent. 
LiabilUy  Iff  the  Landlord, 
2i7.  Appoiniwunt    ^f  a    BaUif, 
Hfe. 


§  248.  Manner  qf  diepoemg  of  the 
Dietreee, 

249.  Sale  of  the  Dietreetee, 

250.  User  of  the  Dittreee, 
impounding  Animale, 


II.  Utm^  lbs  Sntr;. 
251 .  Neeeetity  of  Demand,  \      25 1 .  When  Demand  diepensedwiih , 

252.  Nomine  PceneB, 

III.  Umttm  te  Sction. 


3S3.  Aethn  of  Debt  at  Common 
Law. 
By  Statute. 
2S4.  RMeeuiore  and  Adminietra' 


Cf  Tenant  for  Life, 
255.  Holding  over. 


255.  Double  Value  under  4  G.  2, 

e.  28. 

256.  Double  Rent  under  11  G.  2, 

e.  19. 

257.  Action  for  Uee  and  Occupa^ 

tion. 
Where  it  lie$. 


258.  Where  it  doee  not  He. 


§  221.  The  means  for  recovering  rent  are — 1.  The  remedy  Means  of  re- 

,      -.  «-rfc  i>-^«  •^T*      covering  rent. 

07  distress;  2.  B7  entry;  3.  By  action  or  smt;  4.  By 
statute. 

I.  ltmfl>s  bff  BiftreM. 

222.  The  remedy  by  distress  is  by  the  common  law  in-  In  what  cases, 
cideat  to  a  rent  service,  but  in  case  of  a  rent  charge  it  must 

be  ezjHressly  provided  for  by  the  deed  (m).  Under  this  head 
may  be  considered — 1.  Who  may  distrain ;  2.  What  may  be 
Strained ;  3.  Manner  of  making  a  distress  and  proceedings 
thereon ;  4.  Place  where  distress  is  to  be  made.  See  further, 
tt  to  distress,  past.  Injuries  to  Things  real  and  THEm 
^"ntPira. 

a.   Who  may  distrain. 

223.  If  a  man  seised  in  fee  makes  a  gift  in  tail,  or  a  lease  Donor  or 
for  life,  or  years,  or  at  will,  saving  the  reversion  to  himself,  ^**^''* 
with  a  reservation  of  rent  or  other  services,  the  law  gives 

(m)  Seem/tf,  §§151,152. 
▼OUL  Q 
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xNco&possAL  the  donor  or  lessor^  without  any  express  proyision,  remedy 
MBNT8.  for  such  rent  or  services  (n),  and  this  my  Lord  Coke  calls  a 
rent  distrainable  of  common  right  (o) ;  but  if  the  donor  or 
lessor  do  not  reserve  the  reversion,  he  cannot  distrain  of 
common  right;  therefore  if  a  lessee  for  years  assgns  his 
term,  reserving  to  himself  a  rent,  he  cannot  enforce  the  pay- 
ment of  such  rent  by  distress,  because  a  rent  so  reserved 
was  not  distrainable  for  at  common  law,  and  not  being  a 
rentHseck,  it  did  not  fall  within  the  4  6.  2,  c.  28,  &  5,  which 
gives  such  remedy  for  a  rent-seek  {p).  So,  if  termor  lease 
for  remainder  of  term  (q),  and  if  a  man  seised  in  fee  or  for 
life  of  a  rent-chai^e,  after  arrearages  incur,  grant  over  the 
rent  to  another,  he  cannot  distrain  for  the  arrearages,  be- 
cause they  are  by  the  grant  divided  from  the  freehold  (r); 
but  this  is  to  be  understood  with  some  exceptions,  as  in  case 
of  rent  granted  by  one  coparcener  to  another  for  equality  of 
partition,  the  grantee  may  distrain  of  conmion  right,  though 
she  has  no  reversion  («),  lest  she  should  be  without  re- 
medy (t) ;  and  so  in  the  case  of  a  donor  {t):  but  a  party  may 
reserve  to  himself  a  power  of  distraining  (u),  and  a  tenant 
from  year  to  year  underletting  from  year  to  year,  has  a  suf- 
ficient reversion  entitling  him  to  distndn  (x). 


Bailiff.  224.  A  bailiff  who  distnuns  must  shew  in  whose  right 

Agent.  he  does  sb  (y).  An  authority  to  tenants  to  pay  rent  to  J.  S., 

whose  receipt  shall  be  their  discharge,  does  not  entitle  him 

to  distrain,  although  he  receives  the  rent  for  his  own 

benefit  (z). 


(»)  Lit.  s.  214. 

(o;  1  Inst.  142.  a.  citing  8  H.  4, 
15  ;  aee  alio  Bro.  Distress,  78 ;  Moor, 
36  ;  Cro.  El.  637. 

(j>)  ▼.  CoopeTt  2  Wils.  375  ; 

recognised  in  Parmenter  t.  Webber, 
B  Tftont.  593  ;  S.  C,  2  J.  B.  Moore, 
656. 

(f )  Preeee  y.  Corrie,  5  Bing.  24 ; 
S,  C,  2  M.  &  P.  57  ;  recognised  in 
Paseoe  t.  Paeeoet  3  Bing.  N.  C.  905. 


(r)  Offneire  ease,  4  Co.  bO;  S.C., 
cited  Vaogfa.  40. 

(tf)  Litt.  8.  252. 

(/)  1  Inst.  169.  b. 

(«)  Id.  47.  a. 

(jt)  Curiie  ▼.  Wkeeler,  M.  &  M. 
493;S.  C.,4C.  &P.  196. 

(y)  Bro.  Distress,  78. 

(x)  Ward  t.  Skew,  9  Bing.  638; 
S.  C,  2  M.  &  Sc.  756. 
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225.  After  attornment  of  the  tenants  a  receiver  may  dis-    incoeporbal 
tnun  m  nis  own  name  aDd  on  ni8  own  authontj,  without        msnts. 
any  special  leaye  of  the  court ;  but  before  attornment  he  ReoeWer. 
must  distrain  in  the  name  of  the  person  haying  the  legal 

estate  (a) ;  and  if  there  be  any  doubt  as  to  who  has  the  legal 
estate,  the  receiver  must  in  that  case  make  application  to 
the  court  for  an  order  to  distrain  (b).  So,  if  the  owner  be 
in  possession,  the  receiver  cannot  distrain,  but  must  apply  to 
the  court  for  an  order  directing  the  owner  to  give  up  pos- 
session to  the  receiver  (c) ;  so,  if  rent  be  in  arrear  for  more 
than  a  year,  a  receiver  cannot  distrain  without  an  order 
of  the  court  {d). 

226.  Coparceners  are  considered  in  law  as  but  as  one  Coparoenen. 
heir(e);  therefore,  they,  as  a  rule,  must  join  in  making  a 

distress  {/) ;  and  one  of  two  coparceners  cannot  make 
ftTowry  for  a  moiety  before  partition,  although  they  have 
sereral  inheritances  (/) ;  after  partition  they  or  their  gran-» 
tees  may  avow  severally  (^) ;  so,  before  partition,  one  of 
seyeral  cohdrs  may  distnun  for  rent  due  to  herself  and  her 
oohdrs,  without  an  express  authority  irom  them  so  to  do; 
and  an  avowry  by  her  in  her  own  rights  and  a  cognizance 
as  the  bailiff  of  the  others,  is  suffident^without  averring 
any  authority  from  them  to  distrain  (A) ;  and  there  is  no 
£fferenoe  in  this  respect  between  coparceners  at  common 
law,  and  parceners  by  custom,  as  parceners  in  gavelkind  (A). 

227.  One  joint  tenant  may  distrain  alone,  but  he  cannot  Joint  tenanti. 
avow  for  the  whole  as  in  his  own  right ;  he  must  avow  par- 

(c)  ^Aff  T.  ffmgkt,  3  B.  C.  C.  (/)  Siednum  t.  Page,  I  Salk.  390 ; 

S&;8.C.,1  Ves.jvn.  161;  and  see  8.  C,  5  Mod.  141;  Comb.  347; 

1  Bdl  &  Bea.  483.  S.  C,  nom.  Stedman  r.  Bait,  1  Ld. 

W  Pit  w.  Smowdem,  3  Atk.  750.  Raym.  64. 

(e)  Gri^ltkM  T.  QriffUkM,  2  Vei.  {g)  Butler  emd  Baker^e  C4ue,  3 

400.  Co.  22  b. 

(4  Awidb»T.Braiu(bii,5Madd.  (A)  Leigh  t.  Skeppard,  5  J.  B.. 

m.  Moore,  297 ;  S.  C,  2  B.  &  B.  465. 

(t)  1  hit.  164.  a. 
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ixooKPORBAt   ticularly  in  his  own  right,  and  make  conusance  as  bailiff  of 

MSNTi. '     the  others  (t) ;  but,  as  in  the  case  of  coparceners,  he  is  not 

obliged  to  have  any  express  authority,  and  if  the  others 

merely  decline  to  act,  he  may  proceed  to  distrain  for  rent 

due  to  all  {k). 


Teomtt  in 


228.  Tenants  in  common  must  sever  in  avowry,  ^*  be- 
cause it  goes  to  the  realty,  and  therefore  if  three  tenants  in 
common  distrain  for  thirty  beasts,  one  of  them  must  avow 
for  ten,  the  other  for  ten,  and  the  third  for  ten  (l)f  and 
payment  of  the  rent  to  one  tenant  is  not  payment  to  the 
other,  therefore  when  a  terre-tenant  after  notice  paid  the 
rent  to  one,  it  was  held  that  the  other  might  distrain  for  hia 
riiare  (m),  and  they  may  make  several  distresses ;  therefore 
where  land  was  donised  by  four  persona  (whose  title  did 
not  i^pear)  at  one  entire  rent,  and  one  of  them  distrained 
for  his  shares  the  distress  was  held  to  be  regular,  for  what- 
ever might  have  been  the  interest  of  the  landlord  as  between 
themselves,  as  between  them  and  the  terre-tenant  they  were 
tenants  in  conmion,  and  entitled  each  to  a  separate  dis- 
tress (n) ;  so,  in  an  early  case  it  had  been  decided  that  one 
tenant  in  common  might  take  a  distress,  without  his  com* 
panion,  and  avow  solely  (0).  But  as  tenants  in  common 
have  a  joint  action  for  rent,  it  being  in  the  personalty  and 
not  in  the  realty  (;?),  it  has  therefore  been  held  that  the 
survivor  of  two  tenants  in  common  may  distrain  for  the 
whole  of  the  rent,  although  the  reservation  be  to  the  lessors 
aceording  to  tbdr  respective  interests  (q). 


(t)  Pulltn  T.  Palmer,  5  Mod.  72 ; 
S.  C,  Caith.  328;  aee  ilio  15  H.  7, 
17;  12  Mod.  77. 

{k)  Robkuon  ▼.  HqfMom,  4  Bing. 
562;  S.  C,  1  M.  &  P.  474;  3  C.  & 
P.  234. 

(0  Per  HoU,  C.  J.,  PuUm  r. 
Palmer,  3  8dk.  207. 

(m)  Bdrriew  ▼.  Bambf^  5  T.  R. 
246. 


(»)  WhUley  T.  Boherte,  1  WOA. 
&  Y.  107 ;  leealBO  Doe  ▼.  3iitekdl, 
1  B.  &  B.  11 ;  S.  C,  3  J.  B.  Moore, 
229 ;  Powie  ▼.  Smyth,  5  B.  ft  A. 
850;  S.  C,  1  D.  &  K.  490. 

(e)  WiUee  t.  FUteker,  Cio.  El- 
530. 

(p)  Litt.  M.315,316. 

(q)  Wailaee  ▼.  MPLarem,  1  Man. 
&  Rjl.  516. 
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229.  By  the  32  H.  8,  c  28,  tenants  in  tail  are  enabled  incorfoual 
to  make  leases  so  as  to  bind  their  issue,  and  although  not  mknts. 
made  conformable  to  the  statute,  yet  such  lease  is  good  as  Tenanti  in  tail, 
against  himself  and  therefore  as  a  reversioner  he  may  dis- 

tnun  even  at  oonunon  law  for  the  rent  reserved  thereby  (r). 

230.  At  common  law  if  a  husband  seised  in  fee,  or  in  tail  Hnsbandin 
in  right  of  his  wife  of  a  rent-charge,  did  not  recover  during  "«    ®      •• 
his  wife's  ^fe  arrears  which  became  due  previously  to  their 
loarriage,  he  could  not  after  her  death  compel  payment  of 

them;  but  now,  by  the  32  H.  8,  c.  37,  he  or  his  personal 
re{»e8enta1ives  may  distrain  for  the  same  (s) ;  and  it  seems 
that  copyhold  lands  charged  with  a  rent  are  within  the  pro- 
tiaoDB  of  the  act  {t) ;  it  seems  however  that  leases  for  years 
fine  not  within  the  statute  (u),  but  if  the  wife's  term  be  de- 
miaed  for  years,  the  reversion  is  then  in  the  husband,  and 
he  may  distrain  (x), 

231.  A  mortgagee  after  giving  notice  of  the  mortgage  to  Mortgagee, 
the  tenant  in  possession,  is  entitled  to  rent  in  arrear  at  the 

time  of  the  notice,  and  to  what  accrues  due  afterwards,  and 
may  distrain  for  the  same,  if  the  lease  under  which  the 
tenant  holds  have  been  made  before  the  mortgage  (y) ;  but 
where  the  lease  has  been  made  by  the  mortgagor  alone  aftier 
the  mortgage,  then  the  mortgagee  has  no  remedy  but  by 
ejectment,  and  cannot  distrain  (z) ;  and  a  mere  recognition 
by  the  mortgagee  of  the  tenant  in  possession  as  his  tenant 
will  not  enable  him  to  distrain  (a). 

(r)  Bg  parte  Smyik,  1  Swanst.  Boucher,  3  B.  &  Ad.   862 ;  Jane$ 

346.  n.  T. /oiief,  Id.  967. 

(t)  See  4  Co.  51  a.  {x)  Wade  r.  Marek,  Latch.  211. 

(0  AfpieiomY.  DoUp,  Yelv.  135 ;  (y)  Mose  v.  GaUimore,  1  Dougl. 

Wt  Me  Gab.  Ten.  187  ;  BnU.  N.  P.  279. 

&7;  2  Walk.  Cop.  182.  {z)  Bwma  t.  BUM,  9  Ad.  &  E. 

(a)  Meriian  t.    Gilbee,  8  Taiut.  342.    See  also  Pope  ▼•  Bigge,  9  B. 

1^9;  8.  C,  2  J.   B.  Moon,  48;  &  C.  245. 

^trim  ▼.  Barto»f  I  B.  &  B.  279 ;  (a)  Brown  t.  Stoney,  1  Man.  & 

ovcrraliog  Powell  t.  KUliek,  Bdl.  Gr.  117 ;  S.  C,  1  Soott,  N.  S.,  9. 
^'-  P.  57;  and   aee  Preeeott   ▼. 
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Where  an  annuity  is  granted  out  of  an  estate,  and  the 
grantor,  to  secure  the  payment,  vests  the  estate  in  trustees 
for  a  term  to  the  use  of  the  annuitant,  the  latter  may  dis- 
train for  the  arrears  (&). 


Ooardianf,  &c.  232.  As  a  guardian  may  make  leases  of  the  infant's  land 
in  his  own  name,  so  he  may  like  other  persons  distnun  in 
his  own  name  (c).  Committees  of  lunatics,  like  receivers, 
must  act  under  the  directions  of  the  Court  of  Chancery. 
See  Bradby  on  Distresses,  by  Seijeant  Adams,  62;  Shel- 
ford  on  the  Law  of  Lun.  180. 


Committee  of 
lunatics. 


Ezecaton.  233.  At  common  law  the  personal  representatives  of  a 

man  seised  of  a  rent  in  fee-simple,  fee-tail,  or  for  life,  could 
not  distrain  for  arrears  of  rent  incurred  in  the  lifetime  of  a 
testator  or  intestate,  but  this  power  was  given  to  them  by 
the  32  H.  8,  c  37 ;  but  the  statute  applies  only  to  cases 
where  the  owner  of  the  rent,  if  he  had  lived,  might  have 
distrained,  and  therefore  when  the  rent  was  in  arrear,  and 
the  owner  had  granted  away  his  interest  before  his  death, 
his  executor  was  held  to  have  no  remedy  for  such  arreai^ 
ages  (cQ.  If  a  man  made  a  lease  for  life  or  a  gift  in  tul  re- 
serving a  rent,  this  was  a  rent-service  within  the  statute, 
but  it  was  doubtful,  whether  if  a  person,  seised  in  fee  of 
lands,  made  a  lease  for  years,  reserving  rent,  his  executor 
or  administrator  could  not  under  this  statute  have  distrained 
for  arrears  of  rent  incurred  in  his  lifetime;  and  in  the  case 
of  Prescott  v.  Boucher  (e)  it  was  decided  in  the  negative, 
but  by  the  3  &  4  W.  4,  c.  42,  s.  37,  executors  and  admini- 
strators are  authorized  in  such  cases  to  distrain.  See  Dig. 
P.  II.  tit  Executors  and  Administrators. 

Corporations*         234.  A  corporation  aggregate  cannot  distrain  in  their 


{b)  Fairfax  ▼.  Oray,  2  Bl.  1326. 

(e)  Shopland  t.  Bydier,  Cro.  Jac. 
55;  Bredeii  ▼.  ComiabU,  Vaugh. 
J  79. 


(<0   OpuWi  eoie,  4  Co.  50;  1 
Inst.  162.  a. 
(e)  aup. 
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own  person  but  by  their  bailiff,  and  this  it  seems  must  be   imcorpomal 
done  by  deed  (/>  ments. 

The  queen  may  reserve  a  rent  out  of  a  franchise  or  matter  The  Crown, 
inooiporeal  as  well  as  out  of  lands,  and  may  (Ustrain  for  it 
on  any  other  lands  of  the  tenant  not  subject  to  the  rent,  but 
not  m  Buch  other  lands  of  the  tenant  as  are  let  by  tenant, 
or  extended;  and  by  the  22  C.  2,  c.  6,  the  grantee  of  a  farm 
rent  has  the  same  power  of  distress  as  the  queen  had  (y). 

b.  What  Things  may  be  distrained^  or  otherwise. 

235.  As  a  rule,  all  the  moveable  chattels  of  a  tenant  may  General  mle. 
be  distrained  for  rent-onnear,  but  to  this  rule  there  are  many 
exceptions  and  on  various  grounds,  yet  such  exceptions  are  Exceptions, 
fewer  now  than  formerly. 

First  A  thing  to  be  distrainable  must  be  something  Thingiofno 
in  which  a  man  can  have  a  valuable  property,  and  there- 
fore it  is  said  in  the  books  that  there  can  be  no  dis- 
tress of  dogs,  deer,  conies,  and  all  other  animals  fer<B 
natuTiB;  but  this  rule  is  held  to  be  too  general,  for  as  to  Dogs,  &c. 
dogs^  **  it  is  dear  now  that  a  man  may  have  a  valuable  pro- 
perty in  a  dog ;  trover  has  been  several  times  brought  for  a 
dog,  and  great  damages  have  been  recovered  (A),''  and  the 
legislature  has  made  it  penal  to  steal  dogs.  See  Dig.  P.  i. 
tit.  Larceny. 

As  to  deer  it  has  been  expressly  decided  that  when  kept  Deer, 
in  an  inclosed  ground  for  the  purposes  of  sale  or  profit  they 
may  be  distrained  (t). 

236.  In  the  next  place,  things  fixed  to  the  freehold,  as  Things  fixed  to 
doors,  windows,  and  the  like,  are  not  distrainable ;  for  what 

is  part  of  the  freehold  cannot  be  severed  from  it  without  de- 
triment to  the  thing  itself  in  the  removal,  and  as  distresses 

C/)  Cio.  EL815;  BolLAbr.514.  Powell,  WiUes,  48;   see  slso  Biii. 

(r)  Aihrney-Gemerai  t.  Cwtmtry  $iead t.  Bvek,  2  BI.  1117. 

(J<S>f«r).  1  P.  Wms.  306.  (t)  Da9i€$  ▼.  Powell,  eup. 
(k)  Pter  WiUU,  C.  J  ,  Oartef  t. 
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iNcoRPOEBAx.  weiTo  coDSidered  as  pledges,  which  were  to  be  restored  to  the 
MSNT8.  owner  in  statu  quo,  such  things  once  remoyea»  oouid  not  have 
been  so  restored.  Besides,  what  is  fixed  to  the  freehold  is 
part  of  the  thing  demised,  and  the  nature  of  a  distress  was 
not  to  resume  part  of  the  thing  itself  for  the  rent,  but  obIj 
the  inducta  and  Ulata  upon  the  soil  or  house  (A). 

On  this  principle  an  anvil  in  a  smith's  shop,  and  a  mill- 
stone in  a  mill  are  privil^ed  from  distress,  and  a  temporary 
removal  of  the  anvil  out  of  the  stock,  or  the  millstone  out  of 
the  mill,  for  the  purpose  of  its  being  picked,  does  not  de- 
stroy the  privilege  {ly  So,  for  the  like  reason,  com  growing 
was  before  the  11  G.  2,  c  19  (see  Dig.  P.  n.  tit  Dis- 
tress) not  distrainable,  and  so  trees,  shrubs,  and  plants 
growing  in  a  nursery  ground  cannot  be  distrained  (m) ;  in 
this  latter  case  the  exemption  is  in  favour  of  trade,  see  infrOy 
§239. 


Cattle. 


Cattle  within 
▼iew  of  the 
landlord. 


237.  Cattle  on  a  common  were  not  distrainable  before  the 
1 1  6.  2^  c  19  (n);  but  cattle  of  a  stranger  trespassing  on  the 
land  of  the  tenant  may  be  distrained,  although  the  owner 
make  fresh  suit  and  the  cattle  be  not  levani  and  cauchant  (o) ; 
so,  a  lessor  cannot  distnun  a  stranger's  cattle,  which  get  into 
the  land  whence  the  rent  issues,  through  defect  of  fences 
which  either  the  landlord  or  the  tenant  is  bound  to  re- 
pair (p). 

If  the  landlord  come  to  distrain,  and  the  tenant,  seeing 
him,  drive  the  cattle  off  the  land,  the  landlord  may  follow 
the  beasts,  and  distrain  them  out  of  the  premises  if  he  had 
once  a  view  of  the  cattle  on  his  land ;  but  if  the  beasts  go  off 
the  land  of  themselves,  he  cannot  distrain  them  aftez^ 
wards  (;),  though  if  the  distrainor  once  enter  the  premises 


(A)  18  E.  3,  4 ;  1  Inst.  47 ;  2  Inst. 
82;  2  Mod.  61 ;  Gilb.  Distr.  42. 

(0  14  H.  8,  25  b. 

(m)  Clark  t.  Oaskarih,  8  Tannt. 
431 ;  S.  C,  2  J.  B.  Moore,  491,  re- 
cognised  in  Clarke  t.  Calvert ,  3  J. 


B.  Moore,  96. 

{n)  Sup. 

(o)  7H.  7,  1  b,  2  a;    15  H.  7, 
17  b. 

(p)  D7.  317  b,  318  a. 

{g)  1  Inst.  161.  a. 
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to  Strain  the  cattle,  it  fleems  that  they  cannot  afterwards   incoaporbai. 
be  dnven  off  to  prevent  a  distress  (r).  ments. 

Cattle  which  are  upon  the  land  by  way  of  agisting  may  Cattle  agisting, 
alflo  be  distrained  for  r^it  (s) ;  so,  where  beasts  were  put 
into  a  field  to  graze  for  the  night,  it  was  held  that  the  land- 
lord might  distrain  them  for  rent  due  out  of  the  lands  where 
they  were  put,  although  they  had  been  put  in  with  his  con- 
sent, audi  consent  not  being  deemed  a  waiver  of  his  right 
to  distrain  unless  it  had  been  so  expressly  agreed,  and  being 
bat  a  parol  agreement,  it  could  not  alter  the  original  con- 
tract between  the  lessor  and  lessee,  from  which  the  power 
to  distnun  arose  (t) ;  but  the  owner  of  the  cattle  was  after- 
wards relieved  in  equity  on  the  ground  of  fraud  in  the  land- 
lord, who  had  consented  to  their  being  put  in,  that  he  might 
distrain  them  (u). 

238.  Again,  beasts  of  the  plough  and  implements  of  hus-  seaati  of  the 
baodry  and  tools  by  which  a  man  gains  his  livelihood  are  not  n^^^thia. 
distniinable ;  but  these  are  only  conditionally  exempt,  the  ^^®- 
fonner,  if  there  are  other  moveable  chattels  to  the  amount  of 
the  rent  amd  expenses  (x) ;  the  latter,  if  they  are  in  actual 
use,  and  there  is  sufficient  distress,  as  in  the  case  of  a  stocking- 
^^^^  {y)9  or  a  loom  (z) ;  but  where  a  threshing-machine  was 
not  in  use,  and  there  was  not  evidence  of  other  goods  being 
on  the  premises,  this  was  held  not  to  be  privileged  from  dis- 
treaa  (a). 

Some  other  things,  as  a  horse  on  which  a  person  is  riding, 
or  an  axe  in  the  hands  of  a  person  cutting  wood,  have  been 
held  to  be  exempt,  on  the  additional  ground,  that  the  exercise 

(r)  dement  t.  Milner,  3  Esp.  95.  (y)  Simpwn  ▼.  HaHopp,  Willes, 

(t)  1  KoU.  Abr.  669.  512. 

(0  Fcnoka  v.  Jopee,  3  Ler.  260 ;  {z)  Gorton  t.  Falkner,  4  T.  R. 

8.  C,  2  Vent.  50;  2  Latw.  1161.  565;    RoberU  ▼.  Jaekaon,  Feake*t 

(m)  lb. ;  and  aee  2  Wdhb.  Saund.  Add.  Ca.  37. 

^f  B.  (7).  (a)  Fenion  v.  Logan,  9  Biog.  676 ; 

{')  1  Inat.  47.  a.  b. ;  Piggoti  t.  S.  C,  3  M.  &  Sc.  82,  reoognising 

BirtUt,  1  M.  &  W.  441.  Wood  t.  ClarAe,  1  Cr.  &  J.  484. 
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iif  oompouAL   of  the  power  of  distress  might  m  such  cases  frequcnily  lead 
MSNTs.        to  a  breach  of  the  peace  (6). 


No  goods 
yerodtotr 


deU- 
tradci« 


Goods  left  at 
inns. 


Nor  goods  in 

the  custody  of 
the  law. 


239.  In  the  next  place>  for  the  benefit  of  trade,  goods  sent 
to  a  tradesman  for  the  purpose  of  being  worked  upon  in  the 
way  of  his  trade,  as  doth  to  a  tailor,  yam  to  a  weaver,  a  horse 
to  a  smith,  and  the  like,  are  not  distrainable  (c);  so,  a  beast 
sent  to  be  shiughtered  (d);  so,  goods  in  the  hands  of  a  fiu^r 
are  privileged  (f ). 

For  the  same  reason  things  at  an  inn  are  privileged  from 
distress,  more  especially  as  inns  are  places  devoted  to  the 
public  service  (/);  but  the  things  must  be  actually  within 
the  premises  of  the  inn  to  be  so  privileged,  and  not  re- 
moved to  some  distant  place  for  the  convenience  of  the  inn- 
keeper, and  therefore  a  race-horse,  in  a  stable  belonging  to 
an  innkeeper  a  mile  distant  from  the  inn,  was  held  not 
exempt  from  distress  {f);  so,  a  livery  stable-keeper  is  not 
privileged  like  an  innkeeper,  and  therefore  a  chariot  standing 
at  a  livery  stable  might  be  distrained  (^). 

240.  Again,  goods  in  the  custody  ofthe  law  are  privil^ed 
from  distress,  therefore  goods  distrained  damage  feasant  cuor 
not  be  distrained  for  rent  (A).  So,  goods  under  an  attach- 
ment cannot  be  distrained  (t) ;  so,  goods  taken  in  execu- 
tion (A) :  but  when  the  sheriff  has  abandoned  the  possession 
of  the  goods  after  having  made  the  sdzure,  it  was  held  that 


ih)  1  Inst  47.  a. ;  see  also  Wthb 
T.  BeU,  1  Sid.  440,  dted  in  4  T.  R. 
569;  Starty  t.  Bohntion,  6  T.  R. 
13S. 

(e)  Bro.  Distress,  99;  1  Inst.  47  ; 
3  Bolst.  270;  1  RoU.  Abr.  668; 
Mutprat  T.  Gregory,  3  M.  &  W. 
677 ;  S.  C,  2  Gale,  158. 

(d)  Brown  t.  Shevil  or  Skeril,  2 
Ad.  &  E.  138  ;  S.  C,  4  Nct.  &Man. 
277. 

(e)  Oiiman  t.  Elton,  3  B.  &  B. 


75;  S.  C,  6  J.  B.  Moore,  243; 
Tkongfson  t.  MoikUer,  1  Biqg.283; 
S.  C,  8  J.  B.  Moora,  254 ;  MatikUt 
T.  Munard,  2  C.  &  P.  353;  AimM 
T.  Orane,  1  Cr.  &  M.  380. 

(/)  CrotUr  T.  TomUmaon,  2  Keny. 
439;  S.  C,  Barnes,  472. 

{jg)  FrmeU  ▼.  WyaH,  1  Bl.  483 ; 
S.  C,  3  Burr.  1498. 

(A)  1  Inst.  47.  a. 

(0  MonVe  can,  1  Vent  222,  targ. 

Ik)  Baionr.  SontMg.Vmm,  136. 
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the  goods  were  no  longer  under  the  protection  of  the  law,    iNoompoBBAi. 
and  might  be  distrained  (f);  so,  if  goods  remain  on  the  de-        mbnts.  ' 


mised  premises  after  a  fictitious  sale  made  under  a  fraudulent 
execution,  they  are  liable  to  the  landlord's  distress  (m) ;  so, 
com  in  the  blade,  taken  and  sold  under  a  JL  fa.,  afterwards 
eontinmng  on  the  premises  before  any  rent  was  due,  might 
be  distrained,  as  it  seems,  for  rent  subsequently  due  (n). 
Sieaves  of  com  before  the  2  W.  &  M.  (see  Dig.  P.  n.  tit 
Distress)  could  not  be  taken  in  distress,  because  such 
things  could  not  be  restored  to  the  owner  in  the  same  plight 
and  condition  as  they  were  in  at  the  time  of  taking  them  (o), 

241.  So,  things  for  which  replevin  will  not  lie,  as  things  Nor  monej  in 
Eke  money  in  a  bag,  which  cannot  be  known  again  {p) ;  but  '  ^' 

a  bag  of  money  sealed  may  be  distrained,  because  it  may  be 
known  again  (9). 

So,  agun,  where  the  estate  of  a  tenant  at  will  is  deter-  Nor  crops  of 
mined  either  by  his  own  death  or  by  the  act  of  the  landlord,  when.^'™' 
the  00m  sown  by  him  cannot  be  distrained  for  rent  due  fit>m 
a  subsequent  tenant  (r) ;  but  where  by  a  custom  a  tenant 
has  left  the  away-going  crop  in  the  bams,  the  landlord  may 
distrain  the  same  at  the  expiration  of  six  months  after  the 
determination  of  the  term  («). 

c.   Jfhen  Distress  may  be  made, 

242.  A  distress  for  a  rent-service  or  rent-charge  cannot  Hmeof  makiog 
be  in  the  night  {t) ;  and  in  Aldenburgh  v.  People  (u)  it  was  tr  ^  »   *  ht 
ruled  that  no  one  had  a  right  to  make  a  distress  aft;er  dark. 

Sed  seeus  as  to  distress  for  damage  feasanty  see  post,  In- 
nnuKs  TO  Things  real. 

(i)  Bbdn  T.  ArtmdaU,  1  M.  &  S.  Abr.  667. 

711.  (9)  22  E.  i,  50  b. 

(a)  Smith  T.   Rmutil,  3  Taunt.  (r)  Baton  Y.8ouikbp,Wmm,nU 

400.  («)  Beavan  ▼.  Dttahay,  1  H.  Bl.  5. 

(»)  Ommm  T.  Barker,  1  Price,  (/)  1  Inst.  142 ;  7  Co.  7  a,  9  Co. 

274  66  a. 

(•)  1  Inst  47.  a.  («)  6  C.  &  P.  212. 

(p)  Keaw.145;  2  Inst.  82;  RoU. 
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iKooRPCASAi.       As  rent  is  not  due  until  the  last  minute  of  the  nataml 

HBRBDITA" 

MBNT3.  day  on  which  it  is  payable  (x),  it  follows,  that  a  distress  for 
i«nt-arrear  cannot  be  made  on  that  day  (y). 
On  what  dayt  At  the  common  law,  if  a  lease  was  made  at  Mchaehnas 
year.  £^^  ^  jGar,  reserving  rent  on  the  feasts  of  the  Annunciation 
and  St  Michael>  the  lessor  was  deprived  of  his  remedy  by 
distress  for  the  rent  due  at  Michaelmas,  because  he  could 
not  distrain  at  the  expiration  of  the  term  (z) ;  but  if  by  the 
custom  of  the  country  or  by  express  stipulation  between  the 
parties,  the  rent  be  payable  on  the  day  on  which  the  tenant 
enters,  the  Umdlord  may  distrain  for  it  on  that  day  (a) ;  aad 
BO  it  seems  by  the  usage  of  a  parish,  a  quarter's  rent  may 
be  distrained  for  before  the  end  of  the  quarter  (b) :  and  by 
the  8  A.  a  14,  s.  6,  the  Umdlord  may  distnun  for  such 
arrears  within  six  months  after  the  determination  of  the 
term.  See  Dig.  P.  ii.  tit.  Distress,  P.  ni.  tit.  Landlobd 
AND  Tenant.  And  where  by  the  custom  of  the  countiy  a 
tenant  may  leave  his  away-going  crop  in  the  bams,  it  has 
been  held  that  the  landlord  may  distrain  after  six  months 
have  expired  from  the  determination  of  the  term  (c) ;  and 
where  the  tenant  dies  before  the  expiration  of  the  term  and 
his  personal  representative  continues  in  possession  during 
the  remainder  of  the  term,  the  landlord  may  distrain  within 
six  months  after  the  end  of  the  term  for  rent  due  for  the 
whole  term  (d) ;  and  the  statute  applies  to  cases  only  in 
which  the  tenancy  has  been  determined  by  lapse  of  time,  or 
perhaps  by  notice  to  quit,  and  not  to  cases  where  it  has  been 
put  an  end  to  by  the  wrongful  disclaimer  of  the  tenant  (e). 


(jr)  See  ante,  8.  194.  Bl.  4S5.    See  alw  Borattim  ▼.  Onm, 

(y)  4  H.  6,  31 ;  21  H.  6,  40  ;  and  16  East,  81 ;  Knight  ▼.  Beimett,  3 

■ee  Hai^.  Co.  Litt.  47.  b.,  n.  (6).  Bing.  366. 

(m)  I  Inst.  47.  b. ;  1  RoU.  Abr.  («)  Doe  t.   WUHame,  7  C.  &  P. 

670,  pL  10.  323.  See  forther,  NuttaUw,  Sttmtion, 

(a)  Buckley  ▼.  Trnflwr,  2  T.  R.  4  B.  &  C.  51 ;  Tayleretmr.  Petere,  7 

600.  Ad.  &  E.  110;  S.  C,  2  Ner.  &  P. 

{b)  Tracey  t.  Talbot,  6  Mod.  214.  622.  Also  Dig.  P.  ii.  tit.  Disteus  ; 

(e)  Beaton  ▼.  Delahay,  1  H.  Bl.  &.  P.  fii.  tit.  Landlord  avd Tskakt. 

(<f)  BraithwaUe  ▼.  Cookeey,  1  H. 
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Distresses  for  the  recovery  of  rent  may  by  the  3  &  4  W.  4,    ihcobtobbai, 
c.  27, 8.  2,  be  made  at  any  time  within  twenty  years  next       mbnts. 
after  the  time  at  which  the  right  to  make  such  distress  has 
aocraed,  and  by  s*  42  of  the  same  act  no  arrears  of  rent 
cui  be  recovered  by  distress  for  more  than  six  years  (/). 

d.  Flaee  where  Distress  may  he  made,  or  otherwise. 

243.  The  distress  must  be  made  upon  the  land  from  Upon  the  land, 
which  the  rent  issues,  and  therefore  where  the  exclusive  use 

of  the  land  of  the  river  Thames  opposite  and  in  front  of  a 
wharf,  between  high  and  low  water  mark,  as  well  when 
coTered  with  water  as  dry,  for  the  accommodation  of  the 
tenants  of  the  wharf,  was  demised  as  appurtenant  to  the 
wharf,  but  the  land  itself  between  high  and  low  water  was 
not  demised,  it  was  held  that  the  lessor  could  not  distrain 
for  rent-arrear,  barges,  the  property  of  the  tenant,  lying  in 
the  space  between  high  and  low  water  mark,  and  attached 
to  the  wharf  by  ropes  (^). 

244.  If  the  lord  distrains  out  of  his  fee,  in  land  not  holden  Distraining  out 
of  him,  the  tenant  may  make  rescous  unless  in  special 

cases  (A) ;  but  the  queen  by  her  prerogative  may  distrain  PrerogatiTe. 

npoQ  oth»  land  than  her  own,  and  is  especially  excepted  by 

a  dause  in  the  Statute  of  Marlbridge  (t).      So,  if  the  lord 

come  to  distrain  within  his  fee,  and  the  tenant  seeing  him, 

dnTe  the  cattle  off  the  land,  then  the  lord  may  follow  the 

bessts  and  distrain  them  out  of  the  premises,  if  he  had  once 

a  riew  of  the  cattle  on  his  land  (;);  but  if  the  lord  had  no 

Tiew  of  the  cattle  within  his  fee,  though  the  tenant  drive 

them  off  purposely,  or  if  the  cattle  of  themselves  after  the 

▼lew  go  off  the  land,  or  if  the  tenant  after  the  view  remove 

(/)  Pag€t  T.  Foley,  2Bing.  N.  C.  inling  S.  C,  4  Bing.  137  ;  12  J.  B. 

(79;  S.  C,  3  %cott,  120 ;  2  Hod.  32.  Moore,  339 ;  2  C.  &  P.  541. 
See  Dig.  P.  III.  tit.  Limitations.  (A)  1  Inst.  161.  a. 

{g)  Capd  T.  Stuzard,  6  Bing.  (t)  2  Inst.  132. 

150;  S.  C,  3  M.  &  P.  480  ;  2  Man.  (J)  1  Inst.  161.  a. 

&  RjL  197 ;  3  T.  &  J.  344  ;  over- 
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iNcoBPomBAi.  them  for  any  other  cause  than  to  prevent  the  lord's  distress, 
MVNTf.       then  the  lord  cannot  distrain  them  (A) ;  but  now  by  the  11 

Fnodulent  6.  2^0.  19^  the  landlord  is  empowered  in  case  of  fraudulent 
*"  removal  of  goods,  to  distrain  them,  wherever  found ;  the  re- 

moval however,  to  bring  the  case  within  the  statute,  must 
take  place  after  the  rent  becomes  due,  and  must  be  secret, 
not  made  in  open  day  (/) ;  and  the  statute  applies  to  the 
goods  of  the  tenant  only  and  not  to  the  goods  of  a 
stranger  (m),  or  a  lodger  (n). 

Highwaj  pri-         The  quccn's  highway  was  also  by  the  andent  common 

discos. '^^  law  considered  as  a  place  privileged  from  distress,  and  this 
is  affirmed  by  the  Statute  oi  Marlbridge, 


Distraining  on 
any  putoftlM 


Breaking  in  to 
distrain. 


245.  A  distress  for  a  rent-service  may  be  taken  in  any 
part  of  the  land  holden,  or  for  a  rent  charged  or  reserved 
upon  a  lease  upon  any  part  of  the  land  out  of  which  the  rent 
issues,  and  if  a  house  be  upon  the  land  demised  or  charged  a 
distress  may  be  taken  in  the  house,  if  the  outer  door  be 
open  {p) ;  and  although  the  outer  door  can  in  no  case  be 
broken  open,  yet  the  person  distraining  may  justify  break- 
ing open  an  inner  door  or  lock  to  find  any  goods  which  are 
distrainable  {p)\  so,  gates  or  inclosures  cannot  be  broken 
open  or  thrown  down  to  take  a  distress  (;);  except  now 
under  the  11  G.  2,  c.  19,  s.  7,  in  the  case  of  a  fraudulent 
removal  of  goods,  see  Dig.  P.  ni.  tit.  Landlord  and  Tenant. 
So,  where  a  person  taking  a  distress  has  been  violently 
ejected,  he  may  justify  breaking  open  the  door  in  order  to 
complete  the  taking  (r) ;  and  where  a  landlord,  who  occupied 


{k)  1  Inst.  161.  a. 

(0  Watwn  ▼.  Jtfoin,  3  Esp.  15 ; 
lUmd  T.  Vaughm,  1  Bing.  N.  C. 
767. 

(m)  Tkonmn  ▼.  Adamtt  5  M.  Sc  S. 
38. 

(n)  Poatmmn  t.  Harrell,  6  C.  &  P. 
225.  See  also  Back  t.  Meais,  5 
M.  &  S.  200  s  Brooke  t.  Noakes,  8 
B.  &  C.  537  ;  Bromieif  r.  Hoiden,  1 


Moo.  Sc  M.  175 ;  and  Dig.  P.  in.  tit 
Landlord  and  Tknant. 

(o)  1  RoU.  Abr.  671 ;  Con.  Dig. 
tit.  Distress  (A.  3). 

(p)  Brown  t.  2>mii,  Bnll.  N.  P. 
881 ;  Browrnm^  t.  Bmin,  Ca.  tsnp. 
Uardw.  168. 

(7)  1  Inst.  161.  a. 

(r)  Woodf.  L.  &  T.  329,  4tii  ed., 
by  Uarr.  &  WoU. 
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an  uMurtment  over  a  mill  demised  to  his  tenant,  from  which   iMcoapoMAL 
it  was  separated  only  by  a  boarded  floor  without  any  ceiling,        ments. 
took  up  the  floor  and  entered  through  the  aperture  to  dis- 
tnm  for  the  rent,  held  that  he  was  no  trespasser;  and  where 
a  man  can  get  in  without  a  trespass  he  may  lawfully  dis- 
train («). 

If  the  demises  are  several  there  must  be  separate  distresses  Seveni  dU- 
opon  the  several  premises  subject  to  each  distinct  rent;  for 
no  distress  on  one  part  can  be  good  for  both  rents,  although 
the  several  premises  are  demised  to  the  same  tenant  (t);  but 
if  a  rent-charge  issue  out  of  land  in  the  possession  of  several 
tenants,  a  distress  may  be  taken  upon  the  possession  of  one 
for  the  whole  rent,  for  it  issues  out  of  each  part  (ti) ;  so, 
wkere  lands,  lying  in  different  counties,  are  held  under  one 
demise  at  one  entire  rent,  tiie  rent  may  be  lawfully  taken  in 
dther  county  for  the  whole  rent  in  arrear  (x). 


e.  Manner  of  making  a  Distress,  and  the  Proceedings  thereon. 

246.  The  distress  may  be  made  by  the  landlord  himself.  Acta  of  the 
or  by  his  authorized  agent  or  bailiff,  in  tiie  former  case  if  the  hia  agent, 
landlord  come  into  the  house,  and  seize  upon  any  article  as 
a  £stre8s  in  the  name  of  all  the  goods  in  tiie  house,  it  will  be 
agood  seizure  of  all  (y);  and  any  declaration  on  the  part  of 
die  landlord  will  be  sufficient  to  commence  a  distress,  as 
wliere  he  declared  on  the  premises  "thnt  nothing  shall  be 
removed  until  my  rent  is  paid,"  it  was  held,  that  in  conse- 
quence of  such  declaration  the  landlord  had  a  right  to  take 
and  bring  back  an  article  which  had  been  removed  {z) ;  so, 
where  a  broker  went  to  the  tenant's  house,  and  pressed  for 
payment  of  rent  alleged  to  be  due  and  a  sum  for  the  ex- 


(ff)  OomUY.  BrttdMtwik,  4  Tmmt.  Raym.  55 ;   S.  C,  12  Mod.  76;  1 

Stt.  Salk.  247. 

(0  iEoy«r«  ▼.  Berkmirt,  Ca.  temp.  (y)  Dodd  t.  Monger  or  Morgmt, 

Haidw.  245 ;  S.  C,  2  Str.  1040.  6  Mod.  215  ;  S.  C,  Holt,  416. 

(«)  1  EoH  Abr.  671.  (jr)  Wood  ▼  JViifm,  5  Bing.  10 

(«)    water  T.  Rmmball,    1   Ld.  2  M.  &  P.  27. 
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iNcoRPOEBAL   peRses  of  the  levy,  but  touched  uothing  and  made  no  mven- 

HVESmTA-  111  .ii-i  n 

MBNTB.  tory,  and  the  tenant  then  paid  the  rent  and  expenses  under 
protest,  it  was  held,  in  an  action  against  the  landlord  for  an 
excessive  distress,  he  could  not  say  there  had  been  no  dis- 
tress (a)  ;  so,  where  the  landlord's  agent  went  upon  the  pre- 
mises and  gave  a  written  notice  that  he  had  distrained 
certain  goods,  and  unless  the  rent  was  paid  or  the  goods  re- 
plevied, that  they  would  be  sold  in  five  days ;  this  was  held 
to  be  a  suffident  seizure,  although  he  had  left  no  one  in  pes- 
sesfflon  (b) ;  but  where  a  broker's  man  left  the  premises,  of 
which  he  had  possession,  it  was  held,  that  the  landlord  had 
no  right  six  days  after  to  break  into  the  house  and  take  the 
goods  away  (c). 

A  landlord  is  primd  facie  liable  for  the  act  of  the  bailiff 
if  he  conduct  the  ^stress  irregularly,  unless  he  repudiates 
the  act  as  soon  as  he  is  made  acquainted  with  it  (d);  and  to 
justify  the  landlord  in  calling  in  the  aid  of  a  police  officer, 
he  must  shew  that  he  had  reason  to  apprehend  violence  {e). 


LUbOitT  of 


LtabOitjr 
landlord. 


AppointmeQt 
of  a.  bailiff,  &c. 


247.  Where  the  bailiff  distrains  he  must  do  so  under  a 
written  authority  signed  by  the  landlord,  which  is  tenned  a 
warrant  of  distress,  (for  the  form  of  which  see  2  Free,  in 
Conv.  tit  Distress,  p.  302);  and  in  the  case  of  coparceners 
this  must  be  signed  by  all  (/) :  but  one  of  several  jomt- 
tenants  may  sign  a  warrant  of  distress,  and  appoint  a  bailiff 
to  distndn  for  rent  due  to  all,  if  the  others  do  not  inter- 
fere (g) ;  but  where  a  change  has  been  made  in  the  name  of 
the  person  appointed  to  distrain  it  will  not  render  the  war- 
rant void  if  it  appears  to  have  been  done  with  the  concur- 
rence of  the  landlord  (A) ;  so,  a  man  may  distrain  withoat 


(a)  Hutchitu  T.  Seottt  2  M.  &  W. 
809;  S.  C,  Morr.  &  Hurl.  194. 
*    (b)  Swam  y.  Falmouth  {Etarl)^ 
8  B.  &  C.  456 ;  S.    C,  2  Man.  & 
R7I.  534. 

(e)  Buuell  t.  Eider,  6  C.  &  P.416. 

id)  Hurry  ▼.  lUekman^  I  Moo. 
&  Rob.  126. 


(e)  Skidmort  t.  Booth,  6  C.  &  P. 
777. 

(/}  BuUmr'i  eate,  1  Leon.  54. 

(^)  Robimon  t.  Hoffmtm,  4  fiing. 
562;  S. C,  1  M.  &  P.  474 ;  3C.ft 
P.  234. 

(A)  TopUi  ▼.  OrwM,  5  Bii«. 
N.C.636;  S.  C,  7  Soott,  620. 
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vkj  ezpreas  authority  previously  given,  provided  he  after-  incobporeal 
irards  obtains  the  assent  of  the  landlord  to  what  he  has  mknts. 
done  (i) ;  and  a  subsequent  agreement  to  a  distress,  given 
by  the  landlord  to  the  person  making  it,  is  as  much  an 
rathoritj,  as  if  he  had  previously  appointed  him  bailiff  to 
distram  (A) ;  and  when  in  replevin  it  is  proved  that  the 
landlord  employs  the  attorney  to  defend  the  broker,  that  is 
saffident  evidence  of  the  broker's  authority  to  distrain  in 
the  absence  of  any  warrant  (/). 

248.  At  oonmion  law  a  man  might  have  driven  a  distress  Manner  of  dis- 
whither  he  pleased  (wi),  but  this  evil  was  remedied  first  by  ^^^^ 
the  Statute  of  Marlbridge  prohibiting  a  distress  to  be  driven 
oat  of  the  coimty ;  afterwards,  still  further,  by  the  1  &  2 
P.&  M.  c  112;  11  G.  2,  c  19,  s.  8;  and  5  &  6  W.  4,  c 
59,  see  Dig.  P.  n.  tit  Distress  ;  yet  if  the  tenancy  is  in 
one  county  and  the  manor  in  another,  the  lord  may  drive 
die  distress  taken  in  the  tenancy  into  the  manor  in  the 
other  county  (n);  so,  where  the  lands  are  held  under  one 
demise,  at  one  entire  rent,  a  distress  may  be  lawfully  taken 
in  either  county,  and  chasing  a  distress  over,  where  the 
counties  adjoin,  is  a  continuance  of  the  taking  {o) ;  if  the 
hundred  in  which  the  cattle  were  distrained  be  in  one 
county,  and  the  hundred  into  which  they  were  driven  be  in 
another,  the  venue  may  be  laid  in  either  county  {p). 

By  the  1  &  2  Ph.  &  M.  c.  12,  no  cattle  can  be  driven  impoundiBs 
oat  of  the  hundred,  &c,  except  to  a  pound  overt  in  the 
Bune  shire,  and  the  5  &  6  W.  4,  c.  59,  makes  it  obligatory 
on  the  distrainor  to  provide  food  for  impounded  animals, 
and  authorizes  him  to  recover  his  expenses  (^);  and  imder 
this  act  it  has  been  held  that  distrainors  are  bound  to  see 
that  the  potmd  to  which  they  take  the  distress  is  in  a  fit 

(0  Qflb.  Diftr.  32.  (n)  Keihr.  50 ;  Bro.  Diitreu ,  33. 

{k)  Bro.  Abr.  tit.  Trayerae,  3;  (o)  WaHer  t.  BumbaU^    I    Ld. 

Itmb  Y.  HUZr.  4  Mod.  378  ;  Trevil-  Raym.  55  ;  S.  C,  12  Mod.  76  ;  1 

««  ▼.  Pme,  11  Mod.  112.  Salk.  247. 

(0  Dmnemi  t.  MeieUkam,  3  C.  (p)  Pope  t.  DatU,  2  Tftont.  252« 

9^  P.  172.  (9)  See  Dig.  ffii;i. 

(■)  2  Inft.  106. 

VUL.I.  B 
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iNcoRFOKBAL   gtatc  to  Feceive  it;  and  it  is  no  defence  for  abusing  the  dis- 
MENTs.       tress  by  putting  the  animals  in  a  muddy  pound,  that  the 
pkce  was  the  manor  pound  (r). 


Sale  of  the 
diitress. 


User  of  the 
dutreu. 


249.  At  the  common  law  distresses  for  rent-arrear  could 
not  be  sold,  but  only  detained  as  pledges  for  enforcing  the 
payment  of  such  rent ;  but  the  2  W.  &  M.  sess.  1,  c.  5,  8. 
2,  provides  that  at  the  expiration  of  five  days  afler  notice 
of  distress  to  the  tenant,  and  no  replevy  of  the  same,  the  dis- 
trainor may  cause  the  same  to  be  appraised  and  sold.  Un- 
der this  Act  it  has  been  held,  that  five  times  twenty-four 
hours  must  elapse  before  the  sale  (s) ;  so,  the  five  days  are 
reckoned  inclusive  of  the  day  of  sale  (^),  and  a  reasonable 
time  after  the  expiration  of  the  five  days  is  allowed  to  the 
landlord  for  appraising  and  selling  the  goods  (u) ;  but  if 
they  remain  longer,  without  the  tenant's  consent,  distrainor 
will  be  deemed  a  trespasser  (x) ;  so,  if  the  goods  be  not  sold 
after  the  five  days,  the  tenant  may  replevy  them,  for  at 
common  law  the  distress  was  at  all  times  replevisable  (y). 
On  other  points  of  construction  of  this  and  the  other 
statutes  relating  to  distresses,  see  Dig.  P.  n.  tit.  Distress; 
and  as  to  the  forms  of  notices,  and  other  forms  of  proceed- 
ing in  distresses,  see  2  Prec  in  Conv.  tit.  Distress  ;  and  as 
to  pound-breach  and  rescous,  and  also  as  to  unlawful  and 
irregular  distresses,  see  post,  Injuries  to  Things  Beal 
AND  their  Remedies. 

250.  On  the  same  principle  that  distresses  were  pledges, 
the  distrainor  was  not  and  still  is  not  at  liberty  to  deal  with 
a  distress  as  his  own,  therefore  he  cannot  make  use  of  the 
distress,  as  to  work  a  horse  and  the  like,  and  it  was  even 
thought  that  he  could  not  do  anything  for  the  owner's 
benefit,  as  to  milk  a  cow,  without  his  consent  (z);  but  this 
was  never  settled  as  law  (a) ;   yet  it  has  been  held,  that 


(r)  Wilder  t.  Speer,  8  Ad.  &  E. 
547  J  S.  C,  3  NcT.  &  P.  536. 

(ff)  Harper  t.  Tatetoell,  6  C.  &  P. 
116. 

(0  WaUace^.Kmp,  I  H.  Bl.  13. 
(«)  Piti  T.  Shew,  4  B.  &  A.  208. 


(x)  Griffin  t.  Scott,  2  Str.  717; 
S.  C,  2  Ld.  Rajm.  1424. 

(y)  Jacod  ▼.  King,  5  Taunt  451. 
(jr)  1  Ventr.  37. 
(a)  Cro.  El.  783. 
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where  a  man  distrained  barrels  of  beer,  and  drew  beer   incorpokbal 
oat  of  one  of  them,  he  was  a  trespasser  ab  xmJbo  as  to  that        mcnts. 
barrel  only  (6). 

So,  if  a  man  distrains  dead  goods,  as  utensils  of  a  house 
or  sach  like,  which  may  take  damage  by  wet  or  weather 
and  the  like,  he  ought  to  impound  them  in  a  house  or  other 
pound  covert  within  the  proper  distance,  as  prescribed  by 
the  1  &  2  Ph.  &  M.  (c) ;  for  if  he  impound  them  in  a  pound 
OTcrt  he  ought  to  answer  for  them  {£).  If  a  man  distrains 
cattle  and  puts  them  in  a  pound  overt,  it  was  said  the  owner 
ought  to  keep  them  at  his  peril,  for  it  was  lawfid  for  him  to 
oomo  there  for  this  purpose ;  but  if  put  in  a  pound  covert 
Of  dose,  there  the  distrainor  ought  to  keep  them  at  his  peril, 
and  yet  he  should  not  have  any  satisfaction  for  it  (e). 

II.  IfUntdis  tff  Snttff. 

251.  At  common  law  there  was  a  material  difference  Neoesntyof 
between  the  remedy  by  distress,  and  the  remedy  by  re-    *™*"  * 
entry,  for  in  the  case  of  distress  for  non-payment  of  rent, 
no  previous  demand  of  the  rent  in  arrear  was  necessary ;  but 
where  the  remedy  was  by  re-entry,  there  must  have  been 
an  actual  demand  made  previous  to  the  entry,  and  all  the 
f<»inalitie8  in  making  the  demand  as  to  time,  place,  amount 
of  rent  and  other  particulars,  must  have  been  strictly  ob- 
eerved  (/) ;  unless  by  consent  of  the  parties  the  previous   when  demand 
demand  was  dispensed  with,  for  by  "special  consent  of  the  ^"P***^  ^**^' 
parties  re-entry  may  be  for  default  of  payment  of  rent  with- 
out demand  of  it  {g) ;"  and  a  proviso  in  a  deed  for  re-entry 
for  non-payment  of  rent,   ''although  no  demand  thereof 
should  be  lawfully  made,"  has  been  held  in  more  than  one 
case  to  ^spense  with  any  demand  at  all  (A) ;  and  this  clause 
is  commonly  inserted  in  leases  and  annuity  deeds. 

(I)  6  Mod.  216.  {jf)  Darmer'9  eatt,  5  Co.  40;  lee 

(c)  See  Dig.  tup.  also  Dy.  68. 

(^  1  Inst.  47.  (A)  Ooodright  y.  Cator,  2  Dougl. 

V)   lb.  477  ;  recognised  in  Doe  v.  Maattrw, 

(/)  I  Sannd.  287,  n.  (16).  2  B.  &  C.  490. 

r2 
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nrcoRPOKBio* 

HBESDITA- 
MINTS. 

By  4  G.  2, 
c.  28. 


In  order  to  obviate  the  difficulties  which  attended  making 
such  demand,  it  is  provided  by  the  4  G.  2,  c.  285  that  where 
one  half  year's  rent  is  in  arrear,][and  the  landlord  has  right 
by  law  to  re-enter  for  non-payment,  he  may  without  any 
formal  demand  or  re-entry  serve  a  declaration  in  eject- 
ment (t);  but  the  statute  dispenses  with  the  demand  of  the 
rent  in  those  cases  only  where  there  is  not  a  sufficient  di»- 
tress,  as  well  as  six  months'  rent  in  arrear,  it  is  therefore 
still  necessary  for  the  lessor  to  comply  with  all  the  formali- 
ties of  the  common  law,  before  he  can  proceed  on  a  clause 
of  re-entry  for  non-payment  of  rent,  if  a  sufficient  distress 
can  be  found  (k) ;  but  an  insertion  in  the  proviso  of  the 
lease,  that  the  right  of  re-entry  shall  accrue  upon  the  rent 
being  *'  lawfully  demanded,"  will  not  since  this  statute  make 
a  demand  necessary,  if  there  be  no  suffidentdistre88(/);  and 
if  a  landlord  is  prevented  by  atenant  firom  entering,  he  may 
recover  under  the  statute  without  shewing  that  there  was 
actually  no  sufficient  distress  (m). 


Ncmme  pmtuB.  252.  The  same  formalities  are  required  in  recovering  a 
nomine  pcauB  (n),  which  is  not  considered  so  much  a  remedy 
for  the  recovery  of  rent,  as  a  penalty  to  oblige  the  tenant  to 
a  punctual  payment;  and  this  as  well  of  a  rent-charge  as  a 
rent-service  (0),  and  it  seems  that  there  must  be  a  demand 
as  well  of  the  penalty  as  of  the  rent  {p),  therefore  if  it  be 
granted,  that,  if  the  rent  be  in  arrear,  the  tenant  shall  forfeit 
8«.  a-day  as  a  nomine  pomtB^  there  must  be  an  actual  demand 
of  the  rent  at  the  day  to  give  a  title  to  the  penalty,  because, 
until  demand  made,  it  cannot  appear  that  there  was  any  de- 
fault ip) ;  and  if  a  lessor  avows  for  rent  and  a  nomine  foenc^ 
and  the  rent  was  not  demanded,  so  that  the  nomine  pomm 


(i)  See  Dig.  P.  iii.  tit.  Landloed 
AND  Tbmant. 

{It)  Doey.  WandUui,  7  T.  R.  117. 

(0  Doe  T.  Aksander,  2  M.  Se  S. 
525. 

(m)  Do$r.  Dyten,  Moo.  &  M.  77 ; 


and  see  15  Eut,  286. 

(n)  See  ante,  §  155. 

(0)  Palm.  206  ;  2  Lutw.  1151. 

(p)  MmuTe  eaee,  7  Co.  28 ;  Hob. 
82,  208 ;  Brownl.  171. 
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was  not  due,  a  general  judgment  for  both  shall  be  entirely   incokpomal 
reversed  (y).  MBwrg. 

III.  IfUnteltfi  lis  ^Utinn. 

253.  The  remedy  by  action  may  be  either  by  action  of 
dd)t»  or  action  for  use  and  occupation,  besides  the  remedy 
giyen  to  landlords  by  statute  in  case  of  execution  (r). 

At  common  law  the  remedy  by  action  of  debt  extended  Action  of  debt 
only  to  rents  reserved  on  leases  for  years,  but  did  not  affect  utrT"^'"^'^ 
fieehold  rents  («),  therefore  it  did  not  lie  for  the  arrears  of  a 
rent  in  fee,  in  tail  or  for  life,  so  long  as  the  estate  of  free- 
hdd  had  continuance  (t) ;  so,  if  a  lessee  for  Ufe  of  a  rent 
admowledged  a  statute,  and  afterwards  leased  to  the  terre- 
tenant,  and  then  the  conusee  extended,  the  latter  should  not 
We  debt  for  the  rent,  though  his  interest  was  but  a  chattel ; 
for  as  to  him  the  freehold,  out  of  which  it  was  derived,  had 
amdnuance  (ti);  so  it  was  in  case  of  a  rent-charge,  for  if  a 
man  were  seised  of  it  in  fee,  and  it  was  in  arrear,  he  could 
Lave  no  action  of  debt  for  the  arrears  {x).  But  this  rule  in 
respect  of  a  rent-service  extended  only  to  arrears  incurred 
during  the  continuance  of  the  life;  for  if  lessee  for  life  died, 
the  lessor  might  have  an  action  of  debt  for  the  arrears,  be- 
esuse  the  land  was  no  longer  a  security  for  the  rent  (y) ;  in 
the  case  however  of  a  rentrcharge  it  appears  that  there  was 
not  the  same  remedy,  for  if  a  man  seised  of  a  rent-charge 
in  fee  died,  neither  his  heir  nor  executors  could  have  an  action 
for  the  recovery  of  such  arrears;  but  now  by  8  A.  c  14,  s.  Byiutate. 
4,  this  defect  in  the  law  is  supplied  by  giving  the  tenant  for 
life  the  same  remedy  for  any  arrears  of  rent  during  the  con- 
tinuance of  his  estate,  as  the  lessee  for  years  enjoyed  at  com- 
mon law ;  but  this  statute  applies  only  to  the  case  of  rent 
doe  fiom  a  tenant  to  a  landlord,  and  does  not  extend  to  an 
annuity  or  yearly  rent  devised  to  A.  and  payable  during  the 

(f)  1  Ld.  Raym.  256.  594,  C.  55. 

(r)  See  nie.  e.  199.  («)  1  RoU.  Abr.  596. 

(t)  1  laet.  162.  (x)  1  Inet.  162 ;  4  Co.  49. 

(0  8  H.  6,  6  b;  1   Roll.  Abr.  (y)  1  lut.  162. 
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iNcoEPOftSAL   life  of  B.  out  of  lands  deviBed  by  the  same  will  to  B.,  and 
MBNT8.        therefore  during  the  continuance  of  the  estate  of  fxedold  in 
the  rent,  an  action  of  debt  does  not  lie  by  A.  against  B. 
for  the  arrears  (z). 


Ezecntori  and 
ftdminiitraton. 


Execaton,&c., 
of  tenant  for 
life. 


Apportion- 
ment. 


254.  By  the  32  H.  8,  c.  37,  the  personal  representativeB 
of  a  man  seised  of  a  rent-service,  rent-charge,  or  renlrseck, 
either  in  fee  simple,  or  fee  tail,  or  for  term  of  lives,  have  now 
a  double  remedy  given  them  for  arrears  of  rent,  either  by 
action  of  debt  or  by  distress ;  the  action  of  debt  lies  not  only 
against  the  tenant  that  ought  to  have  paid  the  rent,  but 
against  his  executors  and  administrators,  and  the  distress 
runs  with  the  land  as  long  as  it  continues  in  the  tenant's 
possession  that  suffered  the  rent  to  run  in  arrear,  or  any  other 
person  claiming  by  or  from  him  (a) ;  and  the  statute  has 
been  held  to  extend  as  well  to  the  executors  of  tenant  for 
his  own  life,  as  to  executors  of  tenant  pur  autre  vk  [b); 
although  this  enlarged  construction  was  not  at  first  ad- 
mitted (e) :  it  seems  also  doubtful  whether  this  statute  ex- 
tends to  cases  of  arrears  due  on  leases  for  years,  rinoe  the 
statute  specifies  only  tenants  in  fee  sunple,  fee  tail,  and  for 
lives,  of  rents,  &c.  (d).  See  further  on  the  construetion  of 
this  statute  Dig.  P.  ii.  Executobs. 

At  common  law  if  there  had  been  tenant  for  life  of  a 
rent  and  he  died,  the  rent  being  in  arrear,  his  personal  re- 
presentatives had  an  action  of  debt  for  the  arrears  (e) ;  bat 
if  before  the  11  G.  2,  c  19,  s.  15,  and  the  4  &  5  W.  4,  c 
22,  they  had  no  remedy  to  recover  any  portion  of  rent  ao- 
cruing  due  in  the  interval  of  the  quarter.  See  Dig.  P.  n. 
tit.  Apportionuent  ;  also  aniey  §  210  etseq. 


Holding  orer.         255.  By  the  4  G.  2,  c  28,  any  tenant  for  life  or  years, 


(z)    Webb  T.  JigpM,  4  M.   &  S. 
113. 

(a)  1  Inst.  162;  4  Co.  48,50. 

(b)  Hool  ▼.  BeU,  Ld.  Raym.  172. 
(e)  1  Inst.  162  i  TVnMr  ▼.  Lee, 


Cro.  Car.  471 ;  see  also  Cro.  EL 
332. 

(<f)  Mhreton  t.  Oabee,  2  J.  B. 
Moore,  48. 

(«)  1  Inst.  162. 
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or  pencm  coming  into  possesedon  of  lands  by  coUumon  with   ivcoRroasAL 
the  tenant,  and  holding  over  after  determination  of  the        m«nt&. 


term^  and  after  demand  and  notice  for  delivering  possession, 
18  made  liable  to  pay  double  the  yearly  value  of  the  land.  Doable  raine. 
for  the  recovery  of  which  an  action  of  debt  is  given ;  but  it 
has  been  held  that  a  person  holding  over  under  a  fair  claim 
of  ri^t  is  not  within  this  act,  although  it  be  dedded  even- 
tually that  he  has  no  right  {f) ;  but  although  according  to 
the  order  of  the  words  in  the  act  it  should  seem  that  the 
notice  ought  to  be  given  aft«r  the  determination  of  the 
term,  yet  if  given  before  it  has  been  held  sufficient  (9),  the 
law  being  remedial  in  favour  of  landlords  (A) ;  and  on  this 
groond  it  was  held,  that  when  a  woman  had  received  notice 
to  quit,  and  before  the  expiration  of  the  tenancy  nuurried, 
it  was  not  necessary  to  make  a  demand  upon  the  husband 
in  order  to  entitle  the  landlord  to  recover  the  double 
Talue(t).  But  this  statute  has  also  been  considered  penal,  and 
therefore  that  it  ought  to  be  construed  strictly,  and  cannot 
be  extended  to  the  case  of  a  tenant  from  week  to  week  (A). 
Where  the  demise  is  for  a  time  certain,  as  for  one  year, 
and  no  longer,  a  notice  to  quit  is  not  necessary  at  the  ex- 
piration of  the  year,  to  put  an  end  to  the  tenancy;  but  a  de- 
mand of  possession  is  necessary  to  entitie  the  landlord  to 
doable  value,  and  the  demand  may  be  made  after  the  deter- 
mination of  the  term,  but  the  landlord  will  be  entitied  to 
doable  value  only  from  the  time  of  the  notice  and  de- 
mand (/).  See  further  on  the  construction  of  this  statute. 
Dig.  P.  n.  tit.  Ejectment. 

256.  By  the  11  G.  2,  c  19,  s.  18,  it  is  provided  that  Double  rent, 
when  a  tenant  afi^r  having  given  notice  to  quit  holds  over, 
he  shall  be  liable  to  pay  double  rent,  which  may  be  re- 

(/)  Wright  t.  Smith,  5  Esp.  203.  {k)  Lloyd  v.  Rotbee,  2  Campb. 

(p)  CW//iii^  f .  Dtrby,  I  Bl.  1075.  453 ;  see  also  SuUivan  ▼.  Bithopt  2 

(A)  WUJHmon  t.  CoUey,  5  Burr.  C.  &  P.  359. 

2694.  (/;  Cobb  y.  8tok€$,  8  Bast,  458. 
(0  Ukt  T.  ^mJM,  1  N.  R.  176. 
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iNoo«roR«AL  covered  in  the  same  manner  as  single  rent,  that  is  by  dis- 
MBNTs.  tressy  which  is  one  point  of  distinction  between  the  pro- 
vision in  this  statute  and  that  for  the  double  value  in  4  Gr. 
2  (m);  80«  a  tenant  by  parol  demise  from  year  to  year  ifl 
within  this  statute^  and  liable  to  pay  double  rent  on  holding 
over  (m) ;  so,  if  he  gives  parol  notice  (m) ;  so,  there  must  be 
some  fixed  time  specified  in  the  tenant's  notice  to  quit,  a 
notice  that  a  tenant  will  quit  as  soon  as  he  can  get  another 
situation,  is  not  sufficient  to  render  him  liable  for  doable 
rent  (n);  and  the  notice  must  be  such  a  one  as  would  be 
binding  on  the  tenant,  so  that  die  landlord  might  maintiun 
ejectment  (o). 

Under  the  4  G.  2,  an  action  may  be  supported  after  a  re- 
covery of  the  premises  in  ejectment,  tiiere  being  no  mcon- 
gruity  in  bringing  the  two  actions,  for  the  action  of  eject- 
ment is  to  recover  the  possesmon,  and  the  action  for  double 
value  is  to  indemnify  the  landlord  for  the  wrong  in  holding 
over  (p);  but  it  is  otherwise  in  the  case  of  a  daim  for 
double  rent  under  the  1 1  G.  2,  for  tiiis  statute  gives  the  land- 
lord a  right  to  distrain  for  it,  which  is  a  remedy  applicable 
only  to  the  relation  of  landlord :  upon  this  statute  therefore 
there  would  be  an  incongruity  in  applying  the  remedy  for 
double  rent  after  an  action  of  ejectment  which  treats  the 
person  in  possession  as  a  trespasser  {q).  See  further  on  the 
construction  of  this  statute,  Dig.  P.  n.  tit  Ejectmsnt  ;  and 
on  the  action  of  debt  for  recovery  of  rent,  see  past,  $  253. 

Uieandoeea.  257.  Before  the  11  G.  2,  c  19,  s.  14,  which  gives  the 
landlord  an  action  on  the  case  for  use  and  occupation  as  a 
reasonable  satisfaction  for  the  lands,  tenements,  or  heredita- 
ments held  by  the  tenant,  an  action  of  tusumpsU  would  lie 
on  a  promise  to  pay  a  sum  of  money  in  consideration  of  a 


(m)  Tmndm  ▼.    Rowttnttm,    3      B.  &  C.  922. 

Burr.  1603.  (p)  SouUbf  ▼.  JVMVi  9  East, 

(»)  JbfTonct  ▼.    BUkmffton,    2      ZIO  i  att  tHao  Rymil  r.  Biek,lO  Etttf 

Campb.  591.  48. 

(o)  JoknttoM  ▼.  Huddlmimu,  4          {q)  SvuMy  ▼.  Ntipmf.  mp- 
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permiflBion  to  occupy  lands  (r);  but  as  this  is  a  real  contract    incorporsal 
for  wUch  assumpsit  will  not  lie,  this  difficulty  was  got  rid        mbntb.  ' 


of  by  oonffldering  the  sum  to  be  paid  as  a  compensation  due 
on  the  contract  and  not  as  rent,  and  the  permission  to  oo- 
copy  as  not  amounting  to  a  demise ;  for  a  plaintiff  would 
have  been  nonsuited,  if  he  produced  in  evidence  in  such 
action  any  parol  demise  or  agreement  with  a  reservation  of 
lent(f).  Under  this  statute  the  landlord  who  has  rent 
owing  to  him  is  allowed  to  recover,  not  the  rent  but  an 
qnivalent  for  the  rent;  and  if  the  demise  be  produced 
against  him,  it  shall  not  defeat  his  action  as  it  would  have 
done  before  the  statute  (t). 

S^ularly  this  action  lies  where  there  is  no  demise  or  Wlien  it  Um. 
agreement  under  seal;  but  in  one  case  where  a  defendant 
hdd  under  an  agreement  which  did  not  amount  to  a  de- 
mise, it  was  decided  that  the  action  for  use  and  occupation 
was  maintainable,  although  the  agreement  was  by  deed ; 
where  there  has  been  an  actual  occupation,  the  action  lies 
in  respect  of  an  incorporeal  hereditament  (u) ;  so,  where 
there  had  been  occupation  under  an  agreement  to  take  a 
lease  of  certain  minerals,  it  was  held  not  to  be  a  mere  licence, 
hot  a  right  constituting  an  hereditament  within  the  11  G. 
^  (')5  ^  where  a  lease  for  years  expired  at  Midsummer 
and  the  tenant  refused  to  give  up  possession,  insisting  that 
he  was  entitled  to  have  notice  to  quit,  and  afterwards  con- 
tbned  in  possession  until  Christmas,  and  paid  rent  to  that 
time,  when  he  tendered  the  keys  of  the  premises  to  the  land- 
lord, which  the  latter  refused  to  take;  this  was  adjudged  not 
to  be  a  holding  over,  but  conclusive  evidence  of  a  tenancy 
firom  year  to  year,  which  enabled  the  landlord  to  maintain 
use  and  occupation  for  a  quarter's  rent  due  at  Lady-Day  (y) ; 

(r)  BarAM/ ▼.  Jtfbyyaii,  Cro.  Jae.  £U.  696;   8.  C,  4  NeT.  &  Man. 

^l    Cktpmum  ▼.    StmikwieJte,    I  505;  IHar.  &W.  61. 

Le? .  204.  (x)  Jonet  ▼.  Reynoldi,  4  Ad.  & 

(t)  5  Tamit.  25.  £11.  805 ;  S.  C,  6  Nev.  &  M.  441 ; 

(I)  Nmk  ▼.  Tailoek,  2  H.  Bl.  7  C.  &  P.  335. 

323.  (y)  BUhop  ▼.  Howard,  2  B.  &  C. 

(»)  Brd  ▼.  Higgtmon,  2  Ad.  &  100. 
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iNcoKPORBAL  8O9  rciit  may  be  recovered  in  this  action^  notwithstanding 
MBNT8.  the  building  has  been  burnt  down  {z) ;  so,  the  landlord  may 
support  this  action  against  the  original  tenant,  although  the 
premises  are  in  the  occupation  of  an  under-tenant  (a) ;  but 
if  lands  are  let  to  A.,  and  B.  agree  with  the  landlord  to  stand 
in  A.'s  place  and  pay  rent,  the  landlord  may  afterwards  sue 
B.  for  use  and  occupation,  and  B.  cannot  set  up  A.'s  title  as 
a  defence  to  the  action  (b) ;  so,  this  action  will  lie  where  a 
party  has  continued  in  possession  after  the  expiration  of  his 
term  (c) ;  unless  there  be  a  new  agreement  by  the  landlord 
to  accept  another  person  as  tenant  in  his  stead  (e),  and  if  the 
premises  are  in  the  possession  of  an  under-tenant,  the 
landlord  may  refuse  to  accept  the  possesion,  and  hold  the 
ori^nal  lessee  liable  (d);  so,  befbie  the  6  G.  4,  c.  16,  this 
action  lay  against  a  tenant  notwithstanding  his  bank- 
ruptcy {e). 


Where  it  does 
not  lie. 


258.  As  to  the  cases  to  which  thid  action  does  not  apply,  if 
a  landlord  accept  of  an  under-tenant  and  distrain  upon  him 
for  rent,  he  cannot  afiierwards  proceed  for  use  and  occupati(« 
against  the  original  tenant  (/) ;  so,  where  lands  have  been 
let  to  one  who  underlets  to  others,  and  the  latter  receive 
notice  to  quit  from  the  original  landlord  and  one  does  in 
consequence  quit,  and  the  lands  occupied  by  him  remain  un- 
let for  a  year,  and  are  then  let  by  the  original  tenant,  the 
original  landlord  cannot  recover  in  use  and  occupation  for 
the  rents  of  the  unoccupied  premises,  as  such  circumstances 
amount  to  an  eviction  (p) ;  so,  if  the  tenant,  with  the  land- 
lord's consent,  quit  in  the  middle  of  a  quarter,  the  landlord 


(;;)  Baker  v.  Holzapfel,  4  Taunt. 
45  ;  see  also  Izon  ▼.  Gorton^  5  Bing. 
N.  C.  501 :  Packer  t.  Gibbine,  1  6. 
&  D.  10. 

(a)  BuUr.  Sibb^ST.  R.  327. 

(b)  Phipp»  T.  Sculthorpe,  1  B.  & 
A.  59 ;  see  also  Matthewt  t.  Sawellt 

8  Taunt.  270 ;  Ibbs  ^.  Richardton, 

9  Ad.  &  EH.  849. 


(c)  Chritty  v.  Tanertd,  7  M.  & 
W.  127. 

(rf)  Harding  v.  Creikome,  1  Esp. 
57. 

{e)  Boot  V.  Wilwn,^  East,  311. 

(/)  Thomas  v.  Coot,  2  B.&A. 
119. 

{g)  Bum  ▼.  Phelps,  I  Stark.  94. 
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CBonot  recover  for  the  whole  quarter,  nor  pro  raid  for  that   incorporbal 
part  of  it  during  which  the  occupation  continued  (A).  "\"to.^' 

So,  although  executors  and  administrators  cannot  as  a 
rule  reject  the  term  of  their  testator  or  intestate,  yet  where 
an  administrator  has  merely  taken  possession  of  the  premises 
and  tried  to  let,  but  has  made  no  profit  of  them,  he  cannot 
be  chaiged  for  use  and  occupation  (t) ;  so,  this  action  is  not 
maintainable  against  a  husband  alone,  if  his  wife  held  under 
a  yearly  tenancy  before  marriage,  the  rent  being  payable 
half-yearly,  where  part  of  such  rent  was  due  from  the  wife 
inm  soloy  and  the  remainder  accrued  after  the  coverture  (k); 
80»  this  action  will  not  lie,  where  the  title  is  in  dispute,  for 
the  Courts  will  not  try  title  by  such  an  action  (/). 

This  action  is  founded  on  contract  and  does  not  apply  to 
an  adverse  or  tortious  holding ;  therefore  the  plaintiff,  after 
reooTery  in  ejectment  of  the  premises,  may  recover  in  this 
action  the  rent  up  to  the  time  of  the  demise  in  tlie  eject- 
ment,  but  not  subsequently  (m) ;  so,  the  holding  must  be 
nnder  a  contract  of  demise,  therefore  where  a  party  was  let 
into  possession  imder  a  contract  to  purchase  and  the  vendor 
&iled  to  make  a  title,  it  was  held  that  the  vendor  could  not 
recover  for  use  and  occupation  (n). 

The  remedy  in  this  action  is  not  co-extensive  with  the 
action  of  debt  for  rent;  the  statute  only  furnishes  an  easy 
remedy  in  cases  of  actual  occupation,  leaving  other  more 
complicated  cases  to  their  ordinary  remedy  (o).  Debt  also 
Hes  for  use  and  occupation,  and  is  frequently  substituted  for 
the  old  action  of  debt  for  rent  This  action  of  debt  how- 
ever is  independent  of  the  statute  (p). 


324. 


(A)  Orimnum  ▼.  Lep^e,  8  B.  &  C.  (n)  Kiriland  v.  Poumeit,  2  Taunt. 

'^'  145;    bat    eee  contra,  Howard  v. 

(0  Remmmi^.Bremridffe,  2J.B.  Shaw,  8  M.  &  W.  118,  and  other 

Moore,  94.  cases,  Dig.  P.  in.  tit.  Landlord 

(*)  mehardmm  ▼.  Hall,  3  J.  B.  and  Tenant. 

Moore,  307;  S.  C,  1  B.  &  B.  50.  (o)  Naish  y.  Tailoek,  2  H.  BI. 

(/)  Awm.,  Woodf.  L.  &  Ten.  637,  319. 

<th  ed.  l»y  Har.  &  W.  {p)  Stroud  t.  Roffers,  6  T.  R.  62. 

(«)  Buck  ▼.  Wright,  1  T.  R.  378. 


252 


INCOSPOKBAL 

HBEBDITA- 

MBNTS. 


ANNUITIES  OR  RENT-CHABGB8. 

This  action  will  not  lie  for  the  use  of  premises  let  for  im- 
moral purposes  (q);  but  it  will  lie  for  the  rent  of  a  Jewish 
synagogue,  there  being  no  express  law  prohibiting  such  an 
establishment  (r). 


SECTION  V. 


ANNUITIES  OR  RENT-CHARGES. 


DeftnitloD. 


Corodjor 

pCDfliOD. 


§  259.  An  annuity,  properly  so  called,  is  a  yearly  sum  of 
money  granted  to  another  in  fee-simple,  fee-tail,  for  life  or 
years,  charging  the  person  of  the  grantor  only.  Where 
however  it  is  made  payable  out  of  lands,  and  the  land  is 
charged,  as  it  usually  is,  with  distress  for  payment  of 
the  same,  it  is  called  a  rent-charge  ;  but  if  both  the  person 
and  estate  be  made  liable,  as  they  most  conmionly  are,  then 
it  is  generally  called  an  annuity  («). 

A  corody  or  pension  was  an  allowance  or  a  right  belong- 
ing to  the  crown  to  receive  from  the  bishops  a  maintanance 
for  his  chaplains  until  they  obtained  a  benefice,  a  right 
the  exercise  of  which  as  it  appears  has  fallen  into  disuse  (/). 
A  corody  so  far  savoured  of  the  realty  that  a  house  or  land 
might  be  appendant  to  it  (u). 

The  subject  of  annuities  embraces  the  following  matters 
entitled  to  notice: — 1.  How  an  annuity  is  granted  or  created; 

2.  The  estates  in  an  annuity  and  the  incidents  thereto; 

3.  Appordonment  of  an  annuity ;  4.  Recovery  of  an  an- 
nuity. 


{q)  Girardy  ▼.  IZtcJUiritoii,  1  Esp. 
13;  Criip  t.  ChurchiU,  I  B.  &  P. 
340. 

(r)  Itrael  t.  Simmtmii  2  Stark. 
356. 


(«)  Doct  &  Stud.  Dial.  2,  230;  1 
Inst.  144.  b.;  Finch,  161 ;  RoU  Abr. 
226. 

(0  Hai^.  Co.  Utt.  97.  a.  n.  (S3). 

(k)  1  Inst.  49.  a. 
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INCO&PORBAI. 
HBBBOITA- 


I.  f^oto  an  ^imttttg  mag  it  grantcb  or  createlr. 

§  260.  ii|r  wJUil  Catweyameei.  I   §  262.  Jbmvitiei  under  ike  53  O.  3, 

261.  Wkert  AsmmUy  it  not  Rent.     \  e.  141. 


§  260.  Where  an  annuity  is  made  chargeable  upon  the  By  what  oon. 
hnds  of  the  grantor^  it  may  be  made,  as  a  rent-charge,  by  ^®y*n««« 
bargain  and  sale,  release,  or  any  other  conveyance  now  in 
use  (see  ante,  §  159,  as  to  how  a  rent-charge  generally  may 
be  created) ;  but  if  a  man  grants  an  annuity  to  another, 
and  does  not  say  for  him  and  his  heirs,  this  is  determined 
bj  the  death  of  the  grantor  (x) ;  sed  secus  of  the  grant  of 
rent  out  of  land,  oragrantof  a  rent  whereof  a  man  is  seised, 
becaose  this  chai^ges  the  land  and  an  annuity  charges  the 
penon  only,  and  cannot  be  limited  to  the  heir  except  by 
ezfffess  words  (y). 

261.  In  some  cases  where  the  grant  of  a  rent  is  void  as  Where  annoitj 
rent,  yet  it  may  be  good  as  an  annuity ;  as,  if  a  rent  be 

granted  to  be  received  out  of  an  acre  of  land  in  A.  and  the 
grantor  has  no  lands  in  A.  yet  this  is  a  good  annuity  (z) ; 
ao>  if  a  man  grants  a  rent  of  £20  to  be  received  out  of  a 
lent  of  £40,  this  though  not  good  as  a  rent,  because  a  rent 
cannot  issue  out  of  a  rent,  yet  is  good  as  an  annuity  (a). 

262.  By  the  kst  annuity  act,  53  G.  3,  c.  141,  s.  10,  an-  AimaitieB  on- 
nmties  or  rent-chai^ges  given  by  will  or  marriage-settlement,  c.*i4i.       '  ' 
(^  for  the  advancement  of  a  child,  and  also  such  as  are  secured 

upon  fineehold,  or  copyhold,  or  customary  lands  in  Great  Bri- 
tam  or  Ireland,  or  in  any  of  Her  Majesty's  possessions  beyond 
tlie  seas,  of  equal  or  greater  value  than  the  annuity,  over  and 

(')  2  H.  4;  Ktih.  Ann.  pi.  16.  Newton  ▼.  Weeke,  AU.  79. 
is)  Br.  Cheiige.  pL  54  ;  Yin.  Ahr.  (a)  Br.  Annuity,  pi.  3,  citing  9  H. 

Auaity  (B).  6.  12 ;  Keilw.  161  h,  pi.  1. 
M  9  H.  6.  13.  53  ;  1  Inet.  146  ; 
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iKcoRPouAL   above  any  other  annuity,  are  excluded  from  the  proyiaons 

HEEBDITA-  _  ti.  e*        t  •    i      •  •  •• 

MBNT8.  of  that  act,  the  object  of  which  is  to  impose  restnctions  on 
the  granting  of  annuities  in  con^deration  of  loans  of  money. 
See  further  Dig.  P.  n.  tit.  Annuities. 


II.  £state  in  an  fS^nmlih  anb  IntOimts  tj^rtto. 


§  262.  Annuity  in  Fee. 

How  not  eniailabie. 
Granted  by  the  Crown  in  Fee, 
No  Curteey  or  Dower, 


§  263.  How  far  an  Herediiament, 
Paue*  by  Qrant. 
U  not  Auete. 
It  turignable. 


tailable. 


Crown  in  i 


Annuity  in  fee.  §  263.  An  annuity  may  be  granted  in  fee,  that  is,  as  a 
conditional  or  qualified  fee,  but  it  cannot  be  entailed,  being 

How  not  en-  in  point  of  charge  strictly  personal  (ft) ;  therefore  a  re- 
mainder cannot  be  limited  over  of  it,  as  it  may  of  a  rent- 
charge  (c),  except  in  a  grant  by  the  queen  {d) ;  but  when 
granted  to  one  and  the  heirs  of  his  body,  if  the  condition  is 
performed  by  the  grantee's  having  issue,  the  estate  becomes 
absolute  in  him,  and  alienable  without  restriction ;  and  this 
it  seems,  though  the  grantee  never  come  into  actual  pos- 
session (tf). 

Granted  bj  the  An  ajmuity  in  fee  granted  by  the  Crown  out  of  the  £4^ 
per  cent  duties  payable  for  exports  and  imports  at  Barba- 
does,  has  been  held  not  to  be  rent  or  realty  but  merely  a 
personal  inheritance  (/),  but,  being  settled  on  A*  and  the 
heirs  of  her  body,  was  a  fee-simple  conditional  (/) ;  so,  an 
annuity  charged  upon  the  Post-Office,  until  a  certain  sam 
should  be  paid,  in  order  to  be  laid  out  in  land,  continues  to 
be  mere  personalty,  and  as  such  passes  by  gnmt  or  tnms- 


{b)  1  Inst.  20.  a.  475 ;  2  Vei.  181. 

(c)  Turner  v.  Twmer,  1  B.  C.  C.  (e)  Turner  ▼.  Turner^  mp. 

316  ;  S.  C,  Ambl.  776 ;   Weeke  ▼.  (/)  S.  of  8tn{fbrd  ▼.  Bukleff 

Peach,  2  Lntw.  1218.  2  Vez.  170. 

(<f)  Sir  T.   Wroth*e  cote,   Plow. 
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fer(y);  bo,  there  can  be  no  ctirtesy  or  dower  of  an  an-   incorporeal 

.    .  HERBDITA* 

nmty  (A),  mbnts. 

No  curtesy  or 

263.  Although  an  annuity  in  fee  is  an  hereditament  and  „      ' 
as  6odi  18  forfeitable  for  treason  (t),  yet  being  only  personal  bereditament. 
it  is  not  an  hereditament  within  the  Mortmain  Act  (k) ;  so,  Paases  by 
before  the  Abolition  of  Pines  and  Recoveries'  Act,  it  was  not  ^'^  * 
the  subject  of  a  fine  or  recovery,  being  passed  by  mere  grant 
or  transfer  (/);  so,  an  annuity  is  not  within  the  Statute  of 
Frauds  so  far  as  it  affects  real  property  (m) ;  so,  it  is  not  Is  notaaseti. 
assets  in  the  hands  of  the  heir,  because  not  comprised  within 
the  description  either  of  lands  or  tenements;  nor  in  the 
hands  of  executors,  because  its  inheritable  quality  prevents 
it  from  going  to  them  (n). 

Whether  an  annuity  was  assignable  or  grantable  over  Is  assignable, 
was  for  some  time  doubtful,  because  it  was  looked  upon  to 
be  merely  a  cfwse  in  action  (o),  but  it  has  since  been  ruled 
otherwise  {p) ;  and  in  Gerard  v.  Boden  (y),  it  was  said  that 
an  annuity  was  not  so  much  in  the  personalty  as  hath  been 
argued ;  bo,  it  seems  too  that  naming  assigns  is  not  essen- 
tial to  the  making  of  an  annuity  assignable  (r). 


III.  ^pporttonment  of  an  ^nnaitg. 

§  264.  At  Common  Law,     \  §  264.  By  Staiuf€. 


§  264.  An  annuity  or  rent-charge,  like  a  rent-service,  was  At  common 
formerly  not  apportionable ;  therefore  where  an  annuity 
was  payable  at  Lady-Day  and  Michaelmas,  and  annuitant 

<S)  Hoidemeste  (Lady)  v.    C<ir.  391 ;  Pig.  97. 

*»iktn  (Marfui*),  1  B.  C.  C.  377;  (m)  2  V«.  170. 

Heiboiraety.  FHtfiam^lP.  Wms.  (n)  Doct.  &  Stud.  C.  30,  p.  97; 

252;  Fortk  y.  Chapman,  Id.  663.  2  Vez.  179. 

A)  1  lost.  144.  b ;  Poph.  87.  (o)  Perk.  Sect.  101. 

(0  NenCMcate,  7  Co.  34  b.  \p)  Maund't  aue,  7  Co.  28  b. 

{i)  19  E.  3,  Mortm. ;  1  Inst.  2.  b.  {q)  Hetley,  80. 

(0  Sbeph.  Touchst.    1 1  ;    1  Vez.  (r)  But  see  contra,  Perk.  sup. 
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iNcoKPOKBAL  dlcd  ou  Michaelmas-Day  after  sunset,  his  executors  should 
MENT8.        have  the  last  quarter's  annuity  which  was  payable  on  that 

By  itatnta.  day  («) ;  sed  secus  if  he  had  died  before  the  day  (s) ;  but  now 
by  the  4  &  5  W.  4,  c.  22,  where  an  annuitant  dies  between 
the  times  of  payment,  the  executors  or  administrators  may 
recover  a  portion  of  any  annuity  or  annual  sum  for  so  much 
of  the  time  as  has  elapsed  between  the  last  payment  and  the 
deatL  See  fuither  Dig.  P.  n.  tit  Apportionment  ;  and  as 
to  rent-charges  under  the  Tithe  Commutation  Act,  see 
ante,  §  141  et  seq. 


IV.  3Utcobit9  of  an  Annuitp. 

§  266.  By  Diitreu.  \  §  266.  By  Writ  qfAnnvify. 


By  diftreit.  §  266.  An  annuity,  like  a  rent-*charge,  when  granted  by 

deed  is  recoverable  by  distress  only  by  force  of  the  dause  in 
the  deed  giving  that  power  (t),  and  so  likewise  in  r^ard  to 
the  remedy  by  entry  (u);  but  where  a  rent-charge  is  created 
by  will,  although  a  power  to  distrain  is  not  given  in  express 
terms,  yet  it  has  been  deemed  to  be  a  consequence  drawn 
by  law  from  a  rent-charge  {x) ;  therefore  where  there  was 
a  devise  of  lands  to  A.  for  life,  remainder  to  B.  in  fee, 
charged  with  the  payment  of  £20  a-year  to  C.  during  her 
life,  to  be  paid  by  A.  as  long  as  she  should  live,  andaflerher 
decease  to  be  paid  by  B. ;  the  annuity  was  held  to  be  a 
charge  on  the  estate,  and  that  C.  might  distrain  for  the 
arrears,  although  the  will  contained  no  power  of  distress  (y). 

By  writ  of  an-  An  annuity  which  is  only  to  charge  the  person  is  re- 
coverable by  what  is  called  a  writ  of  annuity,  that  is  an 
action  of  debt  for  tiie  recovery  of  an  annuity,  and  it  is  said 
that  where  the  rent  is  behind  the  grantee  may  choose 

(«)  BeiUuis  T.   Cole,  1  P.  Wms.  («)  Rodham  ▼.  Berry,  Watkins' 

179,  n.  ConT.  by  Cot.  243,  n.  (a). 

(I)  See  ante,  (  (  151,  152.  (y)  Buttery  ▼.  AoMmm,  3  Bin|. 

(k)  See  anU,  §  222.  392;  S.  C,  11  Moore,  262. 
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wfaether  he  will  sue  a  writ  of  anniiity  and  charging  the  per-   imoorforbal 

HEHEDITA* 

son  only  make  it  personal,  or  whether  he  will  distrain  for  the        ments. 

rent  behind,  and  so  charge  the  land  {z);  but  he  cannot  have 

both  the  remedies  together,  for  if  he  have  a  writ  of  annuity 

then  the  land  is  discharged,  but  if  he  distrain  for  the  rent 

and  in  replevin  avow  the  taking  of  the  distress,  then  is  the 

land  discharged ;  but  he  can  determine  his  election  only  by 

acti<m  or  suit  in  a  court  of  record,  for  if  he  distrain  only,  he 

may  still  have  his  writ  of  annuity  or  personal  action  (z).  See 

fiirther  as  to  remedies  posty  Injuries  to  Things  Real 

AND  THsm  Remedies. 


SECTION  VL 

RIGHT   OF   COMMON. 

$  267.  Under  this  head  may  be  considered : — 

1.  The  Nature  of  a  Right  of  Common  and  its  different 

kinds. 

2.  Incidents  to  the  Right  of  Common. 

3.  Interests  of  the  Lord  and  the  Commoner. 

4.  Alienation  of  Common. 

5.  Apportionment  of  Common* 

6.  Extinguishment  of  Common. 

7.  Suspendon  of  CommoiL 

8.  Revival  of  Common. 

9.  Injuries  to  the  Right  of  Common  and  their  Remedies. 

^  9|e  2fatutt  of  a  3Klfg|^  of  (Sommon,  bxUs  its  ^ifkttnt 

iinta. 

i  268.  DefbUHan.  \  (268.  DifermU  Kind*. 


268.  Conunon  imports  a  privilege  to  take  a  profit  in  Definition, 
oonmion  with  many,  or,  in  other  words,  it  is  a  right  or  privi- 


(x)  litt.  lect.  219;  1  Inst.  144.  b. 
VOUL  8 
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iKcoKPOftBAL  lege,  which  one  or  more  penons  claim»  to  take  or  uae  some 
MKNT8.  part  of  that  which  another  man's  lands,  waters,  woods,  &C., 
naturally  produce,  without  having  an  absolute  property  m 
such  lands,  waters,  woods,  &a  It  is  an  incorporeal  right, 
which  lies  in  grant,  originally  commendng  oa  some  agree- 
ment between  lords  and  tenants,  which  by  time  has  been 
formed  into  prescription,  and  continues  good,  although  there 
be  no  deed  or  instrument  to  prove  the  original  contract  {a). 

Different  kind«.  It  is  distinguished  as  to  the  ground  or  reason  of  the  right 
into  common  appendant,  common  appurtenant,  c(Hnmon  in 
gross,  commonpur  cause  de  vicinage  or  because  of  vicinage; 
and  again,  according  to  the  subject-matter,  into  common  of 
pasture,  common  of  estovers,  common  of  turbary,  and  com- 
mon of  piscary. 

Common  ap.  Common  appendant  is  a  riirht  annexed  to  the  possession 

pendant,  &c.  rx-  -o  ir  ^ 

of  land,  by  which  the  owner  thereof  is  entitled  to  feed  lus 
beasts  or  take  wood,  &c  Common  appurtenant  does  not 
arise  from  any  connexion  of  tenure,  but  must  be  claimed 
by  grant  or  prescription;  common  in  gross  is  a  right  not 
annexed  to  land,  but  annexed  to  the  person,  and  must  be 
claimed  by  grant  or  prescription ;  and  common  because  of 
vidnage  where  the  inhabitants  of  two  townships  have  usually 
intercommoned  with  each  other.  All  these  distinctions  are 
applicable  to  common  of  pasture,  but  to  common  of  estovers 
and  the  others  they  apply  only  in  a  partial  d^ree. 


I.  Connniitt  of  ^Mtittf. 
f  269.  WM  it  if.  I  §  269.  Agg^endant  or  Agpmrimmti. 


What  it  is.  269.  Conmion  of  pasture,  which  is  by  distinction  called 

simply  common,  being  the  most  important  of  these  ri^ts, 
may  be  defined,  when  it  is  appendant,  to  be  a  right  bdong- 
ing  to  the  owners  or  occupiers  of  arable  lands,  to  put  upon 

(a)  4  Co.  37|  2  Intt  65 ;  1  Twt.  387. 


OOBfMON  OF  PA8TUBB.  259 

the  lord's  waste,  or  upon  the  lands  of  other  persons  within  incorporeal 
the  same  manor,  commonable  beasts,  that  is,  beasts  that     "^b'nts.^' 
serve  for  the  plough,  as  horses,  or  oxen  and  sheep,  or  kine, 
to  nuurnre  the  land  (ft).    For  the  most  part  the  property  in 
the  sofl  is  in  the  lord  of  the  manor,  but  it  may  be  in  the 
particular  tenants  of  common  fields  (c). 
Common  of  pasture  is  either  appendant  or  appurtenant     Appendant  or 

appartenant. 


L    COBIHON  OF   PASTURE  APPENDANT. 


(  270.  h  qfettmmon  JUgkt. 

Need  not  be  preeeribedfor, 
AfpatdtaUio  Land, 
Nat  to  m  Nouee, 
IhwkaiLand. 
Beaate  lemmt  and  comekant, 
271.  Claimed    for     Commonable 


272.  Nmmber  UmUod  by  Ueage. 


%  273.  Claimed  by  Ownere  qf  Com- 
mon  Pielde, 
Lord  and  Tenant* 
Corporatiofu, 
Infante,  Sfc. 

274.  Copyholder: 

275.  InkabitanU, 

276.  Different  Waye  ^  Ueer. 


\  270.  Common  of  pasture  appendant  is  of  (k)mmon  right,  is  of  oommon 
tnd  therefore  a  man  need  not  prescribe  for  it  (d);  this  kind  ![?/ 
of  common  must  be  time  out  of  mind>  for  it  cannot  now  be  prescribed  for. 
created  (e),  and  it  cannot  be  claimed  by  way  of  custom  (/). 

Common  of  pasture  appendant  may  be  considered : — 

1.  What  it  is  appendant  to. 

2.  For  what  cattle  it  may  be  claimed. 

3.  Who  may  have  it. 

4.  How  it  may  be  used. 

1.  What  U  U  appendant  to. 

TbiB  conunon  is  regularly  appendant  to  arable  land  (^),  To  land. 
iH)t  to  a  house ;  therefore  a  claim  of  a  right  of  common  with-  Not  to  a  honae. 
OQt  sdnt  as  annexed  to  an  ancient  messuage  without  land 

W  1  IiMt.  122.  a.  (e)  I  Rott.  Abr.  396. 

{t)mekmanj.Tkome,2 Mod.  105.         (/)  6  Co.  59 ;  EnylUh  r.  Burrell, 

(4  1  Iwt  in;  fee  abo  Harg.  n.  2  Wib.  258. 
(S)>  122.  a.  (y)  J^frrinykam'e  eaee,  4  Co.  37  b. 

s2 
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INCORPOABAL 

HERBDITA- 

MBNTS. 


To  what  land. 


cannot  as  such  exkt  by  law  (A) ;  yet  if  a  man  prescribe  for 
common  appendant  to  a  cottage,  &c.,  it  will  be  well,  for  it 
has  a  curtilage,  &c.  (i),  but  otherwise  where  there  is  no  cur- 
tilage or  land  (A). 

It  must  be  r^ularly  appendant  to  arable  land  only,  yet 
it  may  be  claimed  as  appendant  to  a  manor  fium,  a  ploughr 
land  or  a  carve  of  land,  though  it  may  contain  pasture, 
meadow,  and  wood,  for  it  shall  be  presumed  to  have  been  all 
originally  arable  land,  though  afterwards  converted  into 
pasture,  meadow,  and  wood  (/);  but  it  cannot  be  appendant 
to  land  which  is  improved  within  time  of  memory  out  of 
the  waste  of  the  lord(m). 


Commonable 
beasts. 


Beasts  levant 
and  eauchant. 


2.  For  what  Cattle  it  may  be  clamed, 

271.  This  may  be  considered  as  to  the  sort  of  cattle, 
and  as  to  the  number  of  cattle,  for  which  the  right  may  be 
claimed. 

The  right  can  be  claimed  for  conunonable  beasts  onlj, 
that  is,  such  beasts  as  will  serve  for  the  plough  or  to  ma- 
nure the  land  (n),  therefore,  if  a  man  prescribes  for  common 
appendant  for  all  cattle  it  shall  be  bad(o),  and  hogs,  goats, 
geese,  or  the  like,  are  not  according  to  the  usage  of  the 
common  (p);  the  courts,  however,  will  intend,  that  the 
beasts  are  commonable  unless  the  contrary  appears  (;). 

Conunon  appendant  cannot  regularly  be  for  a  certain 
number  of  beasts,  but  for  such  only  as  are  kvani  and 
couchant  upon  the  land  to  which  the  right  is  appendant^ 
and  the  number  of  cattle  allowed  to  be  kvatd  and  couchant 
shall  be  ascertained  by  the  number  of  cattle  which  can  be 


(A)  Bmutm  ▼.  CAcf/«r,  8  T.  R.  398. 

(0  2  Inst.  736;  2  Brownl.  101 ; 
Smerionr.Selb^f  2  Ld.  Raym.  1015; 
S.  C,  6  Mod.  114,  174 ;  see  also 
Arleti  r.  Blli*,  9  B.  &  C.  671. 

(k)  SehoUi  T.Hargrave,  5T.R.46. 

(0  2  Inst.  85,  474 ;  2  BrownL 
298;  RoU.Abr.396. 


(m)  5  Alt.  2,  cited  Bro.  Cooi. 
mons,  16. 

(«)  2  Inst.  85. 

(o)  1  RoU.  Abr.  397. 

(p)  25  Ass.  pL  8 ;  37  H.  6.  34 ; 
Bro.  Com.,  pL  13;  Finch,  Lew,  56. 

(g)  Siamdndr.  SkondUeM,  Cro. 
Jao.  580. 
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mamtained  on  the  land  by  its  own  produce  during  the  incorporeal 

.   ^       /  V  HBREDITA- 

Winter  (r).  mbnts. 


"In  the  case  of  adistress^  those  cattle  only  are  said  to  be 
hatU  and  coucJumt  on  the  land^  which  have  been  there  long 
enoogh  for  them  to  have  hdn  down  and  risen  up  sgein,  but 
in  case  of  right  of  common  it  is  different^  for  there  it  means 
Gatde  which  are  connected  with  the  land  in  respect  of  which 
common  is  claimed  («)  •" 

The  term  conunon  sans  nombre  does  not  mean  innumer- 
able,  bat  only  indefinite,  not  certain  (t). 

272.  But  common  appendant  may  by  usage  be  limited  Number  U- 
to  any  certain  number  (if);   so  one  may  have  a  right  of 

pasture  for  thirty  beasts  in  one  place,  and  a  similar  right 
for  ten  out  of  another,  both  places  being  in  the  same 
waste  (x);  bo,  the  prescription  was  for  four  other  beasts, 
three  horses,  and  sixty  sheep  (y ) ;  so,  where  there  are  several 
owners  of  a  common  field,  the  custom  may  be  that  they 
BhaD  torn  out  cattle  in  proportion  to  the  extent,  and  not 
to  the  produce,  of  the  land  in  respect  of  which  the  right 
is  claimed  {z),  see  further  as  to  user  of  the  common  infra, 
§276. 

8.  Who  may  have  it. 

273.  Where  there  are  several  owners  of  common  fields  Ownen  of 
who  have  a  right  of  intercommoning,  the  extent  of  their  *^"™°'' 
light  is  regulated  by  custom  (a). 

Where  there  is  lord  and  tenant,  the  lord  has  of  course  in  Lord  and 


tenant. 


(r)  CUe  T.  Fuemam,  Noy,  30 ;  (/)  Betmett  t.  Reive,  Willes,  227. 

lee  abo  8  Co.  79  ;  13  Co.  66;  Noree  («)  1 7  £.  3. 26 ;  TVuhcky^Riffeby, 

ndWeii'eeaie,  Noj,  145 ;  Patrick  YdT.  185  ;  Mille  t.  Ward,  I  Vent. 

T.  Lmvre,  2  Brownl.  101 ;  Dean  and  92 ;   Chandler  v.  Melland,  2  Keb. 

Ckepter  tf  SaHehurp'e  eaee,  W.  Jo.  491. 

»2 ;  Sawfer^eeaee,  Id.  281 ;  J^fiy  («)  17  £.  3. 34;  TroU.  Abr.  397. 

.  Bojw  Haid.  117;  Lenielw.Nar^  (y)  More  y.    iVebbe,   1   Brownl. 

«^|i,  3  Keb.  66 ;  Benson  v.  Cheeier,  8  igo. 

T.  E.  396.  (z)  Cheeeman  ▼.  Hardkam,  1  B. 

(9)  Per  Baylej,  J. ;  Ckeeenutn  t.  &.  A.  706. 

BeriMmm,  1  B.  &  A.  710.  (a)  Ckeeenutn  t.  Hardkem,  eup. 
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HBEEDITA- 
MBNT8. 


iNcoRPORiAL  the  first  Instance  a  right  to  eommon  in  hi«  own  tenane7(i), 
for  the  benefit  is  mutual  between  lord  and  tenant  (c).  The 
tenants  here  understood  are  such  as  are  tenants  of  all  waste 
lands  in  the  manor^  where  the  lord  chums  an  immediate 
ownership  in  the  soil  as  a  matter  of  right,  not  tenants  hid- 
ing certain  lands  under  him,  for  a  custom,  that  the  lord 
should  have  common  in  the  lands  of  such  tenants  is  lmd{d). 
A  man  may,  however,  have  two  distinct  rights  of  com- 
mon in  two  distinct  wastes  of  different  manors  (e). 

Ecclesiastical  corporations,  both  sole  and  aggregate,  msy 
have  common  appendant,  as  a  dean  and  chapter  (/);  so,  an 
abbot  or  parson  (^);  so,  lay-corporations  (A) ;  bo,  infants,  ex- 
ecutors, assignees,  husbands  in  right  of  th^  wivee^  and 
other  representative  persons,  may  also  have  this  right  vested 
in  them ;  and  as  an  alien  may  take  a  lease,  so  he  may  enjoy 
a  right  of  common  connected  with  the  land  he  oecapies 
under  that  lease  (t). 


Corporatioiii. 


Inftntf,  &c. 


Copyholders.  274  Copyholders  can  daim  common  by  the  custom  of  tbe 
manor  only  (A);  but  no  one  can  daim  a  right  of  thb  nature 
except  it  be  in  respect  of  land,  and  he  must  in  the  first 
instance  shew  that  he  derives  title  to  the  enjoyment  of  it 
through  the  original  owners  of  such  land(Q;  and  where  a 
copyholder  has  conmion  in  a  waste,  without  the  manor  of 
which  his  copyhold  was  parcel*  it  was  held  that  he  had  it 
annexed  to  the  land,  and  not  to  his  customary  estate,  snd 
he  must,  by  reason  of  the  weakness  of  his  estate,  prescribe  in 
a  que  estatBy  that  is,  in  the  name  of  his  lord  (m) ;  and  after 


{h)  2  Inst.  85,  474. 

(c)  Mw  T.  Wehhe,  2  Brownl. 
298 ;  see  also  2  Mod.  275. 

(<7)  White  ▼.  Sayer,  Palm.  211. 
See  also  Mart  ▼•  Webbe,  gup, 

(e)  Hollingtkgad  t.  Walton,  7 
East,  485. 

(/)  Dem  and  Chapter  of  8ali$^ 
bwy*e  ease,  W.  Jo.  282 ;  Bly  (Dean, 
4-c.)t.  Warren,  2  ktk.  189. 

(^)  17  E.  3.  26  ;  Godb.  4. 


(A)  Uaier^.  WaUter,  %  Saimd.; 
StabUi  ▼.  MeUon,  2  Lev.  246. 

(0  Vaugh.  190. 

(k)  Crowther  ▼.  OUyield,  2  Ld. 
Raym.  1225;  FUher  t.  Wren,  3 
Mod.  250. 

(0  Crowther  t.  OldfiM,  #19. 

(m)  Fbieton  ▼.  Craehrode,  4  Co. 
32 ;  S.  P..  Barwiei  ▼.  MaUhnn,  5 
Taunt.  365 ;  S.  C,  1  Mush.  50. 


HOW  IT  MAT  BE  USED. 


enfianchiBeiiiarit,  the  feoffee  must  prescribe  in  a  que  estate  imcokforbai. 
of  hk  lord,  for  himflelf  and  his  customaiy  tenants,  till  the        mints.  * 
time  of  the  enfranchisement,  and  since  that  time  for  the 
feoflbe  and  his  heirs  as  appurtenant  to  the  enfranchised 


275.  Inhabitants  as  such,  without  any  further  title  to  inhabitants, 
oommon,  carinot  prescribe  for  common,  as  they  are  not  fixed 
penoDS,  and  the  right  which  they  claim  is  permanent  in  its 
nature,  b^ng  attached  to  land  (p) ;  therefore,  when  the  in- 
habitants of  the  Gily  of  Coventry  claimed  a  right  of  com- 
mon for  beasts,  without  saying  that  they  were  hvant  and 
tmckani^  the  plea  was  held  bad(;y);  but  it  would  have  been 
otherwise,  if  they  had  stated  that  the  beasts  were  levanL  and 
tmidumt{q)\  80,  where  a  prescription  was  pleaded  that  every 
honaehcdder,  time  out  of  mind,  ought  to  have  common  in  a 
oertaitt  viJl;  it  was  resolved  that  the  daim,  being  uncertun 
and  indefinite,  could  not  be  allowed  (r),  and  the  same  rule 
applies  so  much  the  more  to  mere  occupiers  («).  Houses 
newly  erected  can  have  no  right  of  common  when  claimed 
by  prescription  {t). 

4.  H&w  it  may  he  used, 

276.  The  kind  and  number  of  cattle  for  which  common 
appendant  may  be  claimed  has  been  already  stated,  see 
nqnra  §  271. 

The  user  of  commons  may  be  limited  as  to  time  in  differ-  Diffei«nt  wayt 
est  ways.     As  a  rule,  common  appendant  shall  be  for  die 
whole  year  or  for  a  limited  time  (u),  therefore,  there  may 
be  a  prescription  for  common  after  the  com  is  cut  and 

(n)  Barwiekr.Maiihew,5Tmuit.  183;   see   also  S.  P.»   Thmery  ▼. 

365;  S.  C,  1  Marah.  50.  FUher,  dted  2  Bnlst.  87. 

(o)  0mt€ward^9  cage,  6  Rq>.  59.  («)  EnffiUh  ▼.  Bumellf  2  WUb. 

if)  15  E.  4.  S2.  258. 

(9)  Id.  29.  (OSaT.  81. 

(r)  Olr^MMy  T.   Otwu,  1  Bobt.  («)  1  RoU.  Abr.  396. 


of  user. 
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iNcoRPomsAL   carried^  until  the  land  is  resown  (x) ;  eo,  to  have  common  b 
MINTS.  '     ^k^  manner  if  the  land  be  sown  with  the  consent  of  the 


commoners  (y) ;  so^  likewise  to  have  common  ^>pendaat 
after  the  com  was  cut  and  carried  during  two  succesdve 
years^  and  then  throughout  the  year  during  the  third  (z); 
and  so  of  other  prescriptions  of  like  kind. 

As  a  rule,  a  commoner  cannot  agist  the  cattle  of  a 
stranger  (a) ;  sed  sectu,  if  he  have  no  beasts  of  his  o?m  to 
manure  the  land  {b) ;  so»  a  lord  cannot  agist  a  stranger's 
beasts  without  a  prescription  for  so  doing  (c).  See  further 
as  to  the  rights  of  the  lord  and  the  tenant,  post,  §  314  ei 
9eq. ;  also  as  to  commonable  beasts,  ante,  §  271. 

By  the  32  H.  8,  c  15,  various  provifflons  are  made 
against  putting  infected  cattle  to  pasture  on  commons,  and 
by  13  G.  3,  c.  8,  provisions  are  made  to  r^nlate  the  time 
and  manner  of  depasturing  conmion  pastures.  As  to  ap- 
provement and  planting  trees  on  commons,  see  Dig.  P.  il 
tit  Commons. 


II.  Common  of  pasture  appurtenant. 


L 


I 


277.  DefimHUm. 

DitHneiitm  between  Common 
^ppentUmi    and    egppurte' 


278.  Annexed  to  what  Land. 

279.  Claimed/or  what  Beaste. 


280.  Number  qf  Cattle. 

281.  Thneet^Ueer. 

282.  Partiee  claiming  BmrfOfee. 

freemen. 

283.  Ueerqfthei 


Definition.  §  277.  Connnon  appurtenant  is  a  right  of  feeding  one's 

beasts  on  the  land  of  another,  which  is  founded  on  a  grant 
or  a  prescription  which  supposes  a  grant. 


(jr)  TV-uloci  ▼.  JUgeby,  Tely.  185 ; 
8.  C,  1  Brownl.  189. 

(y)  Hawiee  ▼.  Molinemx^  1  Leon. 
73. 

(j)  Walter  ▼.  Chauner,  1  Vcntr. 
21 ;  Chandler  ▼.  Melland,  2  Keb. 
491. 

(a)  22  Ass.  pi.  84;  11  H.  6.  22, 
dted  in  Bro.  Com.  pi.  5. 


(b)  45  E.  3.  26,  dted  Bro.  Con. 
pi.  5 ;  lee  also  F.  N.  B.  180,  B.; 
see  alflo  Manneton  ▼.  TVevilian,  2 
Show.  328 ;  S.  C,  nom.  MolUton  r. 
TVtm/um,  Skin.  137;  Rumeeif  t. 
Raweon,  1  Vent  18;  S.  C,  2  Keb. 
410;  S.  C,  T.  Raym.  171. 

(c)  Smitk  ▼.  F^terett,  2  Mod.  6. 


COMMON  OF  PASTUBE  APPURTENANT.  265 

It  18  distrnguisbed  from  common  appendant  in  the  fonr   utoobpobbal 
following  particulars: — 1.  It  is  against  common  rights  and     "mints.^' 


must  therefore  be  prescribed  for,  if  claimed  by  prescript  Distinction 
tion  (d) ;  sed  secus,  where  there  is  a  grant  to  shew  (e) ;  and  a  ^on^pendant 
mer  for  fifty  years  has  been  held  to  be  eyidence  for  a  jury  "n^  tppnrte- 
to  presome  a  grant  (/).     But  being  a  profit  it  prendre  in 
the  soil  of  another,  it  cannot  be  claimed  by  custom  (y). 

278.  In  the  next  place  it  may  be  claimed  as  annexed  to  Annexed  to 
my  land  of  land  (see  ante^  §  270),  as  not  arising  from  any  ^^**  ^^' 
tenure  (A);  it  may  be  claimed  dierefore  in  respect  of  lands, 
m  another  lordship  than  that  in  which  the  waste  is  situ- 
ated (t);  but  it  cannot  be  claimed  as  appurtenant  to  a  house 
without  any  land  (A) ;  but  it  is  not  necessary  in  pleading  to 
Btite  it  as  annexed  to  land  eo  nammey  for  if  laid  as  appurte- 
unt  to  a  thing,  which,  in  intendment  of  law,  primd  facie 
comprehends  land,  it  is  sufiicient,  as  where  it  is  laid  appur- 
tenant to  a  messuage  (Q,  or  to  a  cottage  (m);  for  the  law, 
upon  demurrer,  or  after  verdict,  will  presume  that  there  is 
at  least  a  curtilage  belon^g  thereto,  on  which  the  cattle 
taxj  he  levant  BJid  couchant{n).  In  this  point  the  relaxation 
of  the  rule  applies  more  properly  to  common  appurtenant 
tban  to  common  appendant,  although  in  the  cases  dted  the 
two  kinds  of  common  seem  to  be  confounded*  But  see 
Tyrnnffham*s  caBe,  sup. ;  see  also  ante^  §  270. 


O  7yrr%JUm*«  MM,  4  Co.  37.  W.  Jo.  396;    Clarkwn  ▼.    Wood^ 

(f)  MoOiUm  ▼.  jyewlian,  2  Show.  kotue,  5  T.  R.  412. 

32B ;  SUn.  137.  (A)  SchoUi  ▼.  Hargrtmte§,  5  T.  R. 

(/)  QMvlfm  ▼.  Slack,  15  East,  46;  B^.  N.P.  59;  CkuUr^.  Bat- 

106;  iee  alio  1)frringh«am'9  com,  mm,  8  T.  R.  396. 

«!P.;  Fntt^  y.  BmiUr^  2  Sid.  87.  (/)  Pahiek  ▼.  Lowrt,  2  Brownl. 

(f)  Gtiewood'9  mm,  6  Co.  59 ;  101 ;  Hockley  ▼.  lAmb,  1  Ld.  Raym. 

OrimtUad  ▼.  Iforfowc,  4  T.  R.  717 ;  726 ;  but  lee  con/iti,  Jfortk  ▼.  Cb«, 

B^  T.  HoUiday,  dtod  4  T.  R.  Vaagh.  253. 

'17-  (m)  Co.  Bnt.  649  a ;  Bmtrion  ▼. 

(A)  37  H.  6.  34 ;  15  E.  4.  33.  8^,  2  Ld.  Raym.  1015. 

(0  F.N.  B.  181.  n.;  SmekevertU  (»)  Settmkr  ▼.  Jokuon,  T.  Jo. 

T.  P9rUr,  Cro.  Car.  482;  S.  C,  3  227. 
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BBBBDITA* 

MBNTS. 

Claimed  Ibr 


279.  Again,  it  may  be  claimed  for  any  kind  of  catde, 
not  merely  for  commonable  beasts  or  beasts  of  the  plough  (o)» 
but  for  every  kind  of  beast  not  eomm«»iable,  as  hogs,  gosti, 
•geese,  &c  (p). 

Lastly,  it  may  commence  by  grant  within  time  of  me* 
^"^'y  (?)>  ^^  ii^y  ^  seveied  fix>m  the  land  to  whidi  it  u 
appurtenant  (r). 


Namber  of 
catUe. 


280.  In  other  respects  these  two  kinds  of  common  sgree. 
The  number  of  cattle  may  be  limited  or  unlimited  («)i 
When  common  appurtenant  is  granted  &r  an  unlimited 
number  of  cattle^  the  measure  of  profit  which  the  commoDer 
may  enjoy  is  to  be  regulated  by  the  number  of  cattle  lewmt 
and  eauehant  upon  the  land  entitled  to  common,  as  in  the 
ease  of  common  appendant  {t) ;  and  where  a  man  daiiiis 
conunon  for  all  commonable  cattle  but  does  not  eay  levant 
and  eauehant^  this  shall  be  intended  commons  sam  nombre, 
according  to  the  words  («);  but  although  this  prescription 
be  bad  on  demurrer  yet  held  to  be  cured  after  yerdict(x)^ 


Timesof  Bier.  281.  There  is  no  less  £yerdty  in  the  periods  tot  osmg 
eonmuMi  appurtenant  than  for  common  appendant;  a  man 
may  prescribe  for  it  geaeralfy  without  mentioning  any  par- 
ticular season  of  the  year  (y) ;  (»r  the  prescription  may  be 
for  every  year  from  the  time  of  cutting  and  carrying  away 
until  the  field  was  re-sovm  {z);  and  where  such  is  the  pre- 
scription, and  the  land  was  not  sown  for  seven  years,  hdd 


(o)  See  mUe,  %  276. 

(jp)  37  H.  6.34  b;  15  £.4.33; 
1  Inst.  122.  a. ;  RoU.  Abr.  402. 

{q)  SaehwertU  ▼.  Porter ^  n^»i 
Prettf  T.  Bmikr,  2  Sid.  87. 

(r)  26  H.  8.  4,  cited  Bro.  Com.» 
pi.  1 ;  Leniei  ▼.  Har§hpf  3  Keb.  66. 

(f)  F.  N.  B.  181,  n.;  1  Inet. 
122.  a. ;  Db^  t.  Spotter,  4  Vin. 
Abr.  591. 

(0  See  mUe,  i  271. 


(v)  Ch€€di€Y.MeUor,l9id.Z\Z; 
S.  C,  nom.  Ck9edi€9  ▼.  MBUert  1 
Ler.  196;  S.  C,  2  Keb.  198 ;  nealw 
JtnkhiJ.  Vtoimm,  Pbph.  201;  Ay- 
kim  ▼.  RoMiMM,  1  Mod.  74. 

(jr)  1  Sannd.  227 ;  SiomtOy  t. 
Muuemdm,  2  Sid.  87. 

(y)  25  Asa.  pi.  8,  dted  Bro.  CoiB' 
41 ;  1  Roll.  Abr.  401. 

(«)  MiMfraet  ▼.  Ciwe»  V^Uet,  819. 
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dut  cattle  might  feed  until  it  was  sown  again  (a) ;  00,  a  incokpokbal 

pardcohr  place  in  a  waste  or  common  may  be  marked  out 

for  a  oommon  ^>purtenant  (ft).  Place. 


HB&BDITA- 
MRNTS. 


282.  Buigagers  in  a  borough  may  have  common  appur-  jfuHes  dum- 
tenant  to  their  burgages  by  prescription  (c) ;  so,  for  beasts  ^  "^f«^««- 
kvtmt  and  cauehant  in  their  yill  (d) ;  but  an  inhaUtant  of  a  Inhabitants, 
town  ahall  not  have  this  common  by  reason  of  his  commor- 
mcy  m  an  ancient  messuage,  not  having  any  interest  in  the 
honfle,  for  this  is  neither  common  appendant  or  appurtenant, 
or  in  gross  or  because  of  yicarage,  for  common  such  as  this 
would  be  transitory  and  uncertain  (e) ;  yet  he  may  have  it 
in  a  place  where  such  right  attaches,  provided  the  cattle  be  i 

hant  and  eauchani  (/);  and  so  it  seems  that  in  general  in- 
liabitants  may  claim  by  custom  although  they  cannot  pre- 
scribe; sed  qiuBre  {g). 

Freemen  may  prescribe  in  respect  of  ancient  messuages.  Freemen. 
for  they  may  be  taken  to  include  land  on  which  their  cattle 
may  be  levant  and  couchant  (A).  So,  it  seems  that  a  copy- 
holder may  prescribe  for  common  for  a  limited  number  of 
cattle  in  land  parcel  of  a  manor,  and  this  will  be  common 
apportenant,  and  being  a  copyhold  grant,  it  still  remained 
attached  to  the  manor,  even  during  the  time  of  its  being 
enjoyed  by  the  copyholder  (t). 


As  in  the  case  of  ocnmnon  appendant  (A),  so  in  this  User  ^tbe 
kind  of  oommon  a  commimer  as  a  rule  cannot  a^bt  the 
cattle  of  a  stranger  (/),  yet  he  may  borrow  the  cattle  of 

(<}ir«acrT.lfllf«r,lFraem.23.  (^)  TTeeA/y  ▼.  WUdmm,  1  Ld. 

W  Mmt^rmfe  ▼.  Cave,  anp*  Raym.  40^. 

(e)  Mkr  ▼.  ITa/iler,  2  Sid.  462.  (A)  Hincket  ▼.  aerke,  2  Show. 

W  CftMifo  T.  MeOor,  tup.  78 ;  S.  C,  2  Lev.  252. 

{t)GUtwoatC§  ea$€,  6  Co.  60;  '    (t)  Afttt^mve  ▼.  Cap«,  Willee,  319 ; 

Awfer  ▼.  DaUf  Cro.  £1.  362 ;  eee  tee  also  8tmf\ford  ▼.  Bwge§,  Bheph, 

•bo  Hob.  86;  F^mmU  ▼.  Venablet,  2  Abr.  381. 

U».  45 ;  8.  C.»  1  And.  152 ;  Godb.  (k)  See  tmie,  §  276. 

97;  8mUhY.Gmt€wood,CTO.JM.\b2.  (/)  30  S.  3.  27.  cited  1  Roll.  Abr. 

if)  15  E.  4.  32»  dtedBro.  Com.,  401 ;  MoUeion  ▼.  TreviUan,  Skin. 

Il8.  137;  S.  C,  2Ley.  2. 
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BBKBDITA- 
MltNTS. 


iKcoBvoBBAL  aoother  person  for  the  pnrpoee  of  maniiriiig  the  land,  and 
with  these  he  may  use  the  common  (m),  for  he  has  thereby 
a  spedal  property  in  them  (it);  so,  he  may  use  the  common 
with  cattle  which  are  for  his  household  (o);  bat  not  with 
any  which  are  kept  for  sale  (p) ;  and  it  seems  that  the  lord, 
who  is  the  owner  of  the  soil,  may  license  a  stranger  to  put 
in  his  cattle,  it  being  no  wrong  to  him,  and  it  cannot  be  a 
surcharging  {p);  but  cannot  exercise  his  right  in  so  un- 
limited a  manner  as  not  to  leave  sufficiency  of  pasture  for 
the  commoner  (q) ;  and  so,  it  seems  on  the  other  hand  that 
a  custom  that  the  copyholders  should  have  the  sole  aud 
and  several  pasture  to  the  exclusion  of  the  lord  is  good  {q) ; 
but  see  further  as  to  disturbance  of  common,  post,  §  348. 


IIL   CiOMMON  OF  PASTUBE  IK  GROSS. 


284.  What  it  it. 

OfwUt  qf  Cbmmtm  in  Oroit. 

285.  Wko  mmjf  toke. 
Not  InhabitmU; 

286.  With  whit  kind  ^f  Cattie  it 

nutjf  he  und. 


287.  WUh  what  Nwnher. 

COMMIOII  MMf  NomvT€» 

288.  WhertCammtmmsghetekm' 

289.  WUh  wko9€  C&ttk  it  mtf  ht 


Wlwt  it  if.  §  284.  Common  in  gross  is  so  called  because  it  does  not 

appertain  to  any  land;  and  it  must  be  by  grant  or  prescrip- 
tion, which  supposes  a  grant;  and  it  may,  like  common  ap- 
purtenant, commence  at  this  day  by  writing,  that  is  by 

Orants  of  com.  grant  (r);  therefore  if  one  grant  so  many  acres  of  land,  with 
as  much  common  as  belongs  to  his  oxgang  of  land  in  a  cer- 
tain pkce,  this  is  a  good  grant  of  common  in  gross  {s) ;  so, 
if  he  grants  an  assart  with  all  the  common  that  pertains  to 


tin 


(m)  14  H.  6.  6  b,  cited  Bro.  Com., 
pi.  14;  1  RoU.  Abr.  401. 

(b)  Matmeton  ▼.  TYeviii&n,  2 
Show.  328;  S.  C,  nom.  Molietonw. 
TVwiHan,  tup. 

(o)  14  H.  6.  6.,  c. 


(p)  Hoikim  Y,  Bohint,  2  Stood. 
324;  bntaeecn/e,  f  276. 

(q)  Smith  ▼.  F^vereU,  2  Mod.  6. 

(r)  1  Inst.  122.  a. ;  I^rrimfkm't 
MM,  4  Co.  38 ;  2  Inst.  477. 


GRANTS  OP  COMMON   IN  OBOSS. 


one  boTate  of  land  {s) ;  so,  if  a  man  grants  common  to  the   iKcompoKSAL 
major  and  burgesses  for  all  their  cattle  (t);  and  this  right     "mbnts.^* 


may  be  vested  in  a  man  and  bis  heirs  hj  deed,  although 
lie  liaye  not  a  foot  of  land  in  the  place,  for  there  is  no  con- 
nexion of  tenure  (u). 

285.  This  kind  of  common  may  be  prescribed  for  by  the  Who  may 
mayor  and  burgesses  of  a  corporation  (x) :  but  although  the 
inliabitants  of  andent  messuages  in  towns  may  prescribe  for 
oommonasappurtenant  to  their  houses  (y);  yet  inhabitants  Not  inhabit. 
18  sach  cannot  prescribe  for  common  in  gross,  therefore 
where  a  man  built  a  new  house  in  such  ancient  town,  he 
could  not  prescribe  for  common  by  reason  of  such  resi- 
ancy  (y),  unless  such  new  house  had  been  built  upon  the 
site  of  the  old  house  (z) ;  so,  lessees  cannot  prescribe  by 
reasonof  the  imbedlity  of  their  estate  (a);  so,  not  the  queen 
lest  ahe  should  surcharge  (b). 

286.  A  license  to  feed  may  be  granted  so  as  to  inchide  with  what 

an  manner  of  cattle,  but  a  general  license  to  feed  is  con-  ^  ^j'^^ 
fined  to  commonable  beasts  only,  yet  such  a  license  to 
feed  for  a  particular  period  may  include  hogs  and  other 

bea8tB(c). 

287.  This  kind  of  common  may  be  granted  either  for  a  with  what 
fimited  or  unlimited  number ;  in  the  former  case  it  must  be  ^^^ 
enjoyed  according  to  the  terms  of  the  grant;  but  in  the  case 

of  common  for  an  imlimited  number,  or  common  sans  nam"  Common  i 
^  as  it  is  termed,  there  has  been  some  diversity  of  opinion. 
It  has  been  long  settled  that  this  term  as  applied  to  common 

(«}  f.  N.  B.  180,  N.  (n.)  (jr)  Ih. ;  aee  alM>  15  E.  4.  29,  33. 

(0  8UMn  ▼.  MeOor,  2  Lof.  246 ;  dted  Bro.  Com.  pi.  8. 

■e  alfo   MeUam    ▼.   a^aiemam,  1  («) ▼.   Stringer,  Cro.  Car. 

d.  343.  599. 


(>)  2  Com.,  34.  {b)  27  H.  8.  10  b. 

(')  MeUor  ▼.  Spatewum,  ntp.  (e)  Smith  ▼.  FewrtU,  2  Mod.  7 ; 

(f)  Cottturd  and  WtngfUUTM  caa§,  S.  C,  1  Freem.  190. 
2Leoa.44. 


S70  RI0HT  OP  OOHMDN. 

iNcoftPouAL  appendant  is  restricted  to  cattle  knani  and  couehani  Id) ;  90, 
MKWTg.  in  r^ard  to  common  i^purtenant  {e)i  as  a  prescnption  for 
all  cattle  commonable  to  depasture  in  the  land  of  another  is 
bad,  for  a  man  cannot  have  ccnnmon  sam  nombre  appurte- 
nant to  land,  otherwise  unnumbered  beasts  might  be  put  in 
at  pleasure  (e) ;  and,  in  the  absence  of  any  contract^  it  has 
been  held  that  no  conmion  is  recognised  by  the  law,  but  what 
is  measured  by  levancy  and  couchanqr(/);  and  so  in  the  case 
of  a  grant,  where  the  matter  has  been  muck  discussed,  the 
better  ojnnion  appears  to  be  that  a  common  in*  gross  sou 
nombre,  may  be  granted  to  an  individual,  provided  he 
leaves  sufficient  for  the  lord  (y);  or,  as  Lord  Coke  sbjb^ 
''provided  he  leave  sufficient  for  the  tenant  to  feed 
there  (A);"  and  it  seems  to  be  admitted  that»  although  a 
corporation  may  prescribe  for  a  common  in  gross,  yet  thej 
may  not  prescribe  for  a  common  in  gross  sam  nombre  {fy 

Where  eom-  288.  The  place  where  common  in  gross  may  be  taken 

taken.  ought  to  be  spedfied  m  the  grant,  otherwise  it  will  be 

void  (j);  but  if  stated  generally,  it  is  suffident,  as  where  A. 
grants  lands  to  B.,  with  common  in  all  his  lands,  the  grantee 
shall  have  common  in  all  the  lands  which  A*  has  at  the 
time  (it);  so,  where  common  is  granted  for  twenty  beasts  in  the 
manor  of  D.,  the  grantee  shall  have  common  in  eveiy  part 
of  the  manor  he  chooses  (J),  but  not  in  the  grantor's  garden 
or  com  (m),  unless  the  grant  be,  wherever  the  grantor  puts 
his  cattle,  and  the  grantor  puts  his  cattle  in  his  com  (m)» 
see  further,  Wodr.  L.  Ckim.  c  7. 

With  whose  289.  It  was  dedded  in  an  early  case,  that  a  commoner 

cattle  it  may 

(d)  Betmeii  ▼.  JUeve,  WiUes,  232.  343 ;  aee  alco  22  Asa.  pi.  36 ;  WeeUf 

(«)  Saye'i  cote,  March,  83.  ▼.  Wiidnum,  1  Ld.  Raym.  405. 

(/)  CheMter  ▼.  Betuon,  8  T.  R.  (J)  ^  H.  6.  36;  F.  N.  B.  180,  G. 

396.  {k)  F.  N.  B.  180,  G. 

(g)  12  H.  8.  2.  (Q  9  h.  3.  6,  dted  in  Bro.  Grants, 

(A)  1  Inst.  122.  pi.  5  :  and  in  1  RoH.  Abr.  404. 

(0  MtOor  Y.  Sjpnietium,  1  Saimd.  (m)  Smith  ▼.  F^vtrtU,  ngt. 
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entitled  to  oommon  in  groas  could  not  agist  the  beasts  of  ikcokpomal 

others  in  his  common,  therefore  in  replevin  where  the  plain--       mbmts.  * 

tiff's  ancestor  died  seised  of  such  oommon,  and  the  plaintiff 

oonmuuided  his  tenants  to  pat  in  their  beasts  and  use  the 

oonmion  in  his  name,  it  was  held^  that  the  lord  of  the  manor 

was  justified  in  seizing  the  beasts  (n) ;  sed  i$eus,  where  the 

gnator  of  the  common  gives  assent  to  the  putting  in  of  the 

beasts^  the  grantee  not  having  any  beasts  of  his  own  (p) ; 

80^  it  seems  that  a  man  having  a  common  in  gross  for  a  cer^ 

tun  number  of  cattle  may  put  in  the  cattle  of  a  stranger 

and  use  the  common  with  them  (p). 


IV.  Common  of  pasture  because  op  \icisaqe. 


291.  Koiprog^l^  m  Bigki, 

Heianar^  Offoinat  tuck  Com' 


292.  nme  qf  taking  iki$ 
Unr  qfthii  Common* 

293.  Common  ^f  Shack* 


$  290.  TUs  kind  of  conunon  is  where  the  inhabitants  of  What  it  ia. 
one  or  more  tovmships  or  vills  lying  contiguous,  or  the  tenant 
of  two  or  more  manors  adjoining  to  each  other,  have  been 
aocostomed  to  intercommon  time  out  of  mind,  the  common* 
aUe  beasts  of  either  straying  into  the  other's  lands  without 
lundiance,  and  this  is  oommon  appendant  only  in  as  much 
tt  it  must  be  by  prescription  (9). 

Common  by  vicinage  can  exist  only  between  two  town*  Where  oommon 
shipe  that  lie  contiguous,  and  not  where  there  is  intermediate  ^^^        ^* 

(a)  45  B.  3.  25  b.  cited  in  Bro.  Com.,  pi.  5 ;   alM>  in  1  BolL  Abr. 

Can.,  pL  40 ;  also  fai  Pilih.  Am.,  pi.  402. 

225;  iko  In  1  Ron.  Ahr.  402;  lee  (p)  U  H.  6.  22  b,  cited  in  Bro. 

•bo  S.  P.,  11  H.  7.  B.,  and  P.  N.  Com.,  pi.  47  ;  alio  in  Pitt.  Com.» 

B.  ISO.  pi.  3. 

(•)  45  B.  3.  26,  dted  in   Bro.  (9)  7>rnivJUmi'«  omc,  4  Co,  38. 
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iNcoAFOKBAL   kod  (r)  t  and  he  who  has  such  common  may  not  put  his 

UBBBDITA- 

MKNT>.  cattle  into  the  knd  of  the  other^  but  he  ought  to  put  them 
in  the  land  where  he  has  common,  and  if  they  stray  they 
are  excused  of  trespass  on  account  of  the  ancient  usage  and 
to  save  suits  {s) ;  but  such  right  of  common  eidsta  over 
open  downs  alining  the  common  (t). 


Not  properlj  a 
right. 


Inclotiire 
against  inch 
commoa. 


291.  This  kind  of  common  is  not  properly  a  right  like 
the  other  kinds,  though  usually  reckoned  as  such,  it  bdng 
but  an  excuse  for  a  trespass  («);  it  is  at  best  but  a  permis- 
sive right  (x)y  arising  from  neighbourhood  where  boundaries 
were  not  easily  established  (y) ;  so,  this  common  not  bring 
properly  a  right  does  not  prevent  indosure  (z);  therefore 
not  only  the  lord  of  one  manor  where  a  conmion  of  vidnsge 
has  existed  time  out  of  mind  may  inclose  against  the  lord 
of  another  (a),  but  also  the  proprietors  of  conunon  fields 
may  exclude  each  other  if  such  has  been  the  custom  (b)\ 
and  where  an  inclosure  has  once  been  made,  the  common  is 
gone  (c) ;  but  to  take  away  the  claim  of  such  common  there 
must  be  a  complete  indosure,  so  as  to  prevent  cattle  from 
straying  from  one  common  to  the  other  (d). 


Time  of  taking  292.  The  time  of  enjoying  this  privilege  varies,  as  in  the 
case  of  common  appendant;  it  may  dther  be  throughoat 
the  year  (e),  or  that  it  should  cease  at  the  sowing  of  the 
corn  (e) ;  but  the  interconmionning  must  take  place  at  the 


(r)  Dy.  47  b;  Bron^ld  ▼.  ftr- 
ker,  n  Mod.  72. 

(«)  J^nTingkam't  com,  4  Co.  38. 

(0  Heaih  ▼.  EUioti,  4  Bing.  N.  S. 
388;  8.  C,  6  Soott,  172. 

(v)  Mu9gra»e  ▼.  Cme,  Willei,  322 ; 
and  see  T\^nffkam*9  0096,  aup. 

(m)  2  Com.  34. 

(y)  Bract.  222;  Britt.  144;  Flet. 
254. 


(a)  1  Init.  122.  a. 

(b)  Hiekmam  ▼.  T^lonw,  2  Mod. 
104;  S.  C,  1  Fireem.  210;  ne  alto 
S.  P.,  BnmtfiM  ▼.  Jtir^tr,  «ag».; 
ZImm  ▼.  Cla^toHt  7  Taant.  489; 
S.  Cm  1  Moore,  214 ;  2  Marsh.  577. 

(e)  1  RoU.  Abr.  399. 
(<0  CMieit  ▼.  Lcpet,  13  Eait, 
348. 
(e)  19  £.  4.  10. 
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nme  time,  one  vUl  cannot  have  it  at  one  seaaon,  and  another  incorporeal 
vill  at  another  season  (/).  "  irtNTs.^' 

So,  the  townships  or  vills  must  be  adjoining  (^),  but  it  pjaoe. 
my  be  in  several  manors  {ff) ;  and  where  there  are  two 
manora  in  one  town,  the  one  manor  may  intercommon  with 
the  other  (A). 

Common  because  of  vicinage  can  be  only  for  cattle  levant  uier  of  thu 
and  coHchoaU  upon  the  lands  to  which  it  is  annexed  (t);  «>»°><»- 
and  it  must  be  used  with  commonable  cattle  (t),  and  the 
use  must  be  restricted  within  reasonable  limits,  for  the  in« 
habitants  of  one  vill  ought  in  putting  in  their  cattle  to  have 
regard  to  the  finnk  tenement  of  the  other  vill  (A) ;  therefore 
lAere  in  the  to¥m  of  A.  were  50  acres  and  in  that  of  B« 
100,  such  towns  lying  together,  resolved  that  the  town  of 
A.  could  put  no  more  cattle  into  their  common  of  50  acres 
than  it  would  feed  (Q. 

293.  There  is  a  spedes  of  common  by  vicinage  which  is  Common  of 
called  common  of  shack,  which  prevuls  in  the  counties  of  ^^^^^' 
Korfolk,  Lincoln,  and  York,  and  is  said  to  be  a  special 
maimer  of  common  for  cattle  to  be  taken  in  arable  land 
after  harvest,  until  the  land  be  sown  again  (/).  Although 
according  to  the  nature  of  this  common  every  owner  may 
inclose,  yet  he  cannot  do  so  to  the  exclusion  of  others,  who 
have  enjoyed  the  right  of  intercommoning  there  (/). 


(/)  Dj.  47  b.  {i)  13  H.  7.  14,  cited  fiio.  Com. 

(f)  BrmfM  ▼.  Kirber,  wp.  pi.  5. 

(A)  Dj.  47  b.  (0  Corhet't  ease,  tup. 

(0  CSn4fl*«cMt,  7C0.5. 
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INCORPOftBAL 

HBRSDITA- 

MINTS. 


Definition, 


Different  kinds. 


Appendant  or 
appurtensnt. 


II.  Comiiioii  of  Bftobm. 


§  294.  Definition, 

Liferent  kindi. 
Appendant  or  appMrtenani, 

295.  How  claimed. 

Bjf  Grant  or  PreeeriptUm. 
Not  by  Cuetom, 

296.  Who  map  ei^of  it. 
Occupant, 
Copyholdere. 
Coparcenere. 

Not  InkaManU. 

297.  What  map  be  taken. 


§297 


Underwood. 
Great  Wood. 

298.  Time  iff  taking  Eetooere. 
According  to  Ueage. 

299.  How  need. 

7\>  be  tpent  in  or  upon  ike 

Houee. 
Cannot  be  eevered. 
Nor  eoid. 
Nor  need  for  any  other  Pwr^ 


§  294.  Common  of  estovers  is  the  right  of  taking  necessary 
wood  from  the  land  of  another ;  and^  like  conmion  of  pasture, 
it  is  of  different  kinds^  and  is  entitled  to  notice  as  to  the 
mode  of  claiming  it,  the  persons  who  may  enjoy  it,  the 
things  to  be  taken^  the  time  of  taking,  and  the  user. 

Common  of  estovers  may  be  distinguished  into  the  follow- 
ing kinds,  namely,  house-bote,  that  is  wood  for  the  necessary 
repsdrs  of  the  house;  fire-bote,  or  wood  for  consuming  as 
fuel  in  the  house ;  plough-bote,  or  wood  for  the  repair  of 
ploughs  and  other  implements  of  husbandry ;  cart-bote,  for 
the  repair  of  carts  and  waggons;  and  hay  or  hedge-bote,  for 
the  repair  of  hedges  or  fences. 

This  kind  of  common  is  either  appendant  or  appurtenant, 
as  if  a  man  grants  to  another  estovers  for  the  repair  of  & 
certain  house,  then  the  right  becomes  appurtenant  to  that 
house  (n) ;  and  it  must  be  claimed  in  respect  of  ancient  pre- 
mises (o) ;  and  it  has  been  frequently  decided  that  none  but 
andent  premises  can  have  a  right  to  this  common,  and  if  a 
man  have  such  a  conunon  by  grant  he  cannot  build  new 
houses  and  entitle  himself  to  common  in  respect  of  them  (p); 
so,  not  in  the  case  of  new  hedges  (9);  so,  if  he  convert  the 


(»)  Plowd.  381. 

(0)  S9lhy  ▼.  Robinmm,  2  T.  R.  758. 


(/i)F.N.  B..  lSO.H.;4Co.86. 
(q)  1  Bnlit  94. 
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premises  to  other  purposes  he  cannot  claim  estovers  (r) ;  but   incokporkal 
if  a  house  having  such  a  right  attached  to  it  be  pulled  down,        mints.  * 
and  rebuilt  on  the  same  or  another  place,  the  prescription  is 
not  thereby  destroyed  («);  and  so  if  a  house  be  enlaiged  or 
more  chimneys  built»  the  estovers  shall  remun  to  the  old 
house  (<> 

295.  This  right  can  be  claimed  by  grant  or  prescription  How  claimed, 
only;  and  if  a  grant  be  shewn,  then  it  will  be  held  appur- 
tenant, and  it  may  be  prescribed  for  as  such  (x);  and  if  it  By  grant  or 
be  appendant  it  is  of  common  right,  and  may  be  pleaded  P«»^"P^°°- 
without  alleging  a  prescription  (y).     If  therefore  a  man 

win  entitle  hiinself  to  fire-bote,  he  ought  to  state  his  occu- 
pation of  a  house  to  which  the  liberty  of  taking  fuel  is 
att8died(2r);  so,  where  the  prescription  was  for  all  the 
thorns  growing  on  a  particular  spot  appurtenant  to  a  mes- 
suage and  an  acre  of  land,  provided  they  were  used  on  the 
land  on  which  they  grew,  this  was  held  sufficient,  without 
daiming  in  respect  of  an  ancient  messuage  (a). 

As  a  common  of  estovers  is  a  profit  d  prendre,  and  cannot  Not  by  custom. 
therefore  as  a  rule  be  claimed  by  custom,  for  a  custom  to 
take  a  profit  in  aSeno  solo  has  been  holden  to  be  bad,  such 
a  right  can  only  be  claimed  by  prescription  (b) ;  and  there- 
fore a  custom  for  all  the  poor  householders  to  take  estovers 
fitnn  the  waste  of  another  cannot  be  established  (c);  but 
copyholders  are  an  exception  to  this  rule,  see  infra  §  296. 

296.  As  a  rule,  the  occupant  of  a  house  shall  have  es-  mo  may  en- 
tovers^  provided  he  can  shew  a  prescriptive  claim  or  a  grant  ^^^' 

(r)  4  Co.  86.  (a)  DewcloM   ▼.    Kendal,   YelT. 

(«)  Hob. 40 ;  Godb.  97  ;  Sty.  446.  187 ;  S.  C,  Cro.  Jao.  256 ;  1  Boltt. 

(0  4  Leon.  241 ;   2  Ld.   Raym.  93 ;  1  Brownl.  219. 

1400.  (b)  OrimtettdY.  Marlowe,  4  T.  R. 

(jr)  See  atUe,  §  277 ;  also  Selby  717;  see  also  Oateeward'e  eaee,  6  Co. 

^.  RoHmiom,  $up.  69;  Bean  ▼.  Bloom,  3  Wils.  456$ 

(y)  See  mUe,  $  269.  S.  C,  2  Bl.  926. 

{z)  11  H.  6.  11,  B. ;  7  E.  4.  27';  (c)  Selby  ▼.  Bobineon,  tup. 
10B.4.S. 

t2 
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iNcoKPomBAL  entitling  him  thereto  (d).  for  there  are  many  hoiueB  which 
uMirn.       have  not  such  oommonable  nght  (a) ;  bo,  oopyholders  may 
Copyholder,      have  sach  a  right,  if  a  cuatom  to  that  effect  has  existed  in 
the  manor  (e). 

S05  the  eldest  coparcener  shall  as  a  mle  have  estoyers, 
and  the  other  a  contribution  in  lieu  thereof:  but  if  there  be 
no  other  parcel  of  the  inheritance,  they  shall,  if  certain,  be 
divided ;  if  uncertain,  they  shall  be  enjoyed  alternately  (/). 
But  inhabitants  as  such  cannot  prescribe ;  they  can  sub- 
stantiate such  a  right  only  by  others,  as  a  mayor  and  bur- 
gesses pleading  it  for  themselves  and  the  inhabitants  of 
such  a  place  (y). 


Copwcenen. 


Not  inhabl. 
UnU. 


What  may  be 
taken. 

Underwood. 


Great  wood. 


297,  The  commoner,  in  this  case,  is  as  a  rule  entitled  to 
take  only  underwood,  and  loppings,  &c,  but  there  may  be 
prescriptions  more  enlarged,  as  to  cut  willows  for  the  repair 
of  the  house  (A) ;  and  in  the  case  of  fire-bote,  grants  have 
been  construed  to  give  liberty  to  take  great  wood,  sudi  as 
oaks,  &C.,  where  small  wood  is  not  to  be  had  (t) ;  but  the 
grantee  can  only  take  the  wood  he  cuts  himself,  not  that 
which  is  already  cut  (A) ;  if  therefore  the  grantor  cut  down 
all  the  wood,  the  only  remedy  for  the  grantee  is  an  action 
on  the  case  (A).  The  taking  must  in  all  cases  be  reason- 
able (/> 


Time  of  taking 
eatoren, 

aooording  to 


298.  The  time  of  taldng  estovers  may  be  varied  aooord- 
ing to  the  usages  of  different  manors,  thus  there  may  be  a 
prescription  for  taking  estovers  between  the  feasts  of  St 


(d)  Vangh.  190. 

(e)  Stebbing  ▼.  GonuU,  Moor. 
546,  pi.  727 ;  S.  C,  Cro.  El.  629 ;  S. 
C,  Anon.,  I  Leon.  272;  Swtiyne't 
MM,  8  Co.  63  ;  OioiCQek  ▼.  Peek, 
12  Mod.  380;  lee  alao  Hotkim  ▼. 
Robhu,  2  Sainid.  320 ;  S.  C,  1  Vent. 
123,  163. 

(/)  1  Inat.  164, 165. 

(p)  15  £.  4.  29;  WMU  t.  Oah^ 


man,  3  Keb.  247$  8.C.,  1  Freen. 
134;  BeealMltT.  Wmrkw9rik{h' 
iM.)  1  M.  &  S.  474. 

(k)  FUkerY,  Wrtn,  3  Mod.  2&0. 

(t)  Jwm.,  3  Leon.  16 ;  RmmtU  If 
Broker's  ea$e.  Id.  218. 

(k)  StiU  ▼.  BrniU,  Moor.  411; 
pi.  516;  8.  C,  Cro.  £1.  820. 

(0  BrMSt.  231 ;  Flat.  266. 


L 
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ISehael  and  CknMbna$(m\  or  throughotit  the  year  except  incokpokbal 
in  fiuming  tune  (it);  80^  the  usage  may  be  that  estoyers       mints. 
may  not  be  had  without  the  view  of  the  bailiff  (o|)»  if  taken 
oftherwiae  the  party  is  liable  to  an  action  of  treepass  {o). 


299.  It  is  an  invariable  role  that  estovers  must  be  spent  How  \ 
upon  the  premises  which  give  the  right  to  take  them  (p) ;  To  be  spent  in 
and  if  to  be  used  for  repairs,  they  cannot  be  appropriated  to  \^^^ 
to  any  other  purpose  {q) ;  and  this  privilege,  being  once  at- 
tached to  a  house,  cannot  afterwards  be  severed  from  it, 
therefore,  if  the  0¥mer  of  the  house  grant  the  estovers  to 
another  reserving  the  house  to  himself,  or  the  house  to 
another  reserving  the  estovers  to  himself,  the  estovers  shall  Cannot  be 
not  thereby  be  severed  from  the  house,  because  they  must 
be  q)ent  thereon  (r).  On  the  same  principle,  if  a  man  be 
seiaed  of  a  house  in  right  of  his  wife,  and  another  grants  to 
the  husband  and  wife  sufficient  estovers  to  be  burnt  in  that 
house,  the  estovers  are  appurtenant  thereto,  and  shall  de- 
scend to  the  issue  of  the  husband  and  wife  («) ;  and  so,  if 
<»e  has  a  house  on  the  part  of  his  mother,  and  competent 
hoose-bote  be  granted  to  him,  to  be  burnt  in  the  same 
house,  this  is  appurtenant  to  the  house,  and  although  it  be 
a  new  purchase,  yet  it  shall  go  with  the  house  to  the  heir  of 
the  part  of  the  mother  {t) ;  and  whoever  after  acquires  the 
house,  shall  have  such  common  of  estrovers  («)• 

For  the  same  reason  that  the  estovers  cannot  be  used  for  Nor  sold, 
any  other  than  the  purpose  for  which  they  were  granted, 
they  can  in  no  case  be  sold  (x);  so,  the  estovers  can  be  used  Nor  wed  for 
only  for  the  repair  of  the  house,  in  respect  of  which  they  pose, 
were  granted  (y),  or  for  rebuilding  it  if  destroyed  (y),  but 


(«)  Britt.  153 ;  10  E.  4.  2,  B.  Clayt.  47. 

(s)  JSkmctf  9(   Broktr't  eate,  2  (r)  Plowd.  381. 

UoD.  209 ;  S.  C,  3  Leon.  218.  («)  8  Co.  64. 

(•)  5 E. 3.  64  ;  8  E.  3. 64  ;  5  Co.  (/)  lb.,  citing  38  B.  3. 10. 

25.  (v)  Plowd.  381. 

(p)  7  B.  4.  27 :  10  E.  4.  8.  («)  17  B.  3.  7. 

{^)  BuH    qf   Pembroke's    ease,  (p)  Bari  qf  Pentbroke'e  ene,  eup. 
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iKco&poRBAL   no  new  hou6e,-nor  any  additions  to  the  old  one,  shall  be 
"  M«KT«^"     erected  with  the  estoyers  (z). 


Common  of  estovers  being  to  be  used  in  a  house  cannot 
be  common  in  gross  (a). 


§  300.  What  U  iff. 

Hms  tki9  Commom 


III.  Cmnmim  of  Ciidtafs. 

i  301.  Pertomi  enHtled  to  eiy^nf  ^^ 
Right,  or  oikerwtte. 
Not  mere  Oecnpani, 
302.  Not  reetrieied  ee  totkePleet 
where  to  be  teiem. 


303.  Mmei  be  ueed/or  the  proper  Purpoee. 


What  it  tt.  §  300.  Common  of  turbary  is  the  right  to  dig  turf  upon 

another's  land  or  upon  the  lord's  waste.    This,  like  the  other 

rights,  maj  be  either  appendant  or  appurtenant  {b) ;  bo,  dso, 

Appendutf&c  it  may  be  in  gross  (c);  but  it  cannot  be  appendant  to  land, 

because  turves  are  to  be  spent  in  the  house(d).    And  if  it 

be  appurtenant  to  a  house,  it  will  pass  in  a  grant  of  the 

house  (e). 

Kztontof  tlM         This  liberty  is  more  ample  than  common  of  pasture, 

'^''  which  is  only  a  right  of  feeding  on  the  herbage  and  veetuie 

of  the  soil,  as  it  renews  annually,  but  this  is  a  right  of  cany- 

ing  away  the  soil  itself.     To  this  is  nearly  allied  another 

common;  namely,  the  liberty  of  digging  for  coals^  stones, 

and  minerals(/).     The  manner  of  claiming  this  ri^t,  the 

persons  entitled  to  enjoy  it  and  the  manner  in  which  it  may 

be  enjoyed,  are  the  subjects  which  enter  into  the  oonsidei^ 

ation  of  this  common. 

How  this  eom.       It  must  be  claimed  by  grant  or  prescription  in  all  cases, 

claimed.  except  where  it  is  claimed  by  a  copyholder,  who  should 

allege  a  custom  (^). 

(x)  10E.4.3;4Ce.S7;2Leon.  (d)  TVrrn^Ami'ff  eai«,  4  Co.  S8. 

44  ;  1  Ventr.  237 ;  1  Sd.  167.  (e)  Bro.  Com.  pi.  36. 

(a)  5  H.  7.  7,  B.  (/)  1  Im*.  122.  a. ;  1  M.  ft  S. 

(*)  5  Am.  pi.  9;  7  B.  3.  43;  1  474. 

Sid.  334.  (jg)  1  Trant  447. 

(c)  1  M.  &  S.  374. 
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301.  In  respect  to  the  parties  entitled,  or  otherwise,  to  this   incorfoual 
right,  there  is  no  disimction  between  this  and  other  rights        ments. 

of  common ;  it  has  been  held  that  a  mere  occupant  cannot  Persons  epti. 
baye  a  right  to  carry  away  the  soil  of  the  lord,  and,  conse-  this  r^ht^o^ 
quently,  that  the  custom  was  bad  which  was  laid  to  exist  in  otherwise, 
mch  a  person  (A). 

Soy  likewise,  a  mere  inhabitant  as  such  cannot  have  this  Not  mere  oc. 
right ;  but  it  seems  that  a  mayor  and  burgesses  may  pre-  *^^*"  ' 
scribe  to  have  it  for  themselves  and  the  inhabitants  of  such 
a  place  (i).     So,  a  freeman  may  plead  a  custom  to  take 
turves  or  dig  for  slates  or  limestones  for  his  own  use  (A). 

Copyholders  may  also  claim  this  common  by  custom,  but 
the  custom  must  be  certain  and  definite,  or  th^  claim  can- 
not be  established  (/). 

302.  This  right  may  be  limited,  as  the  other  rights  of  Not  restricted 
common  before  mentioned;  but  where  a  replication, stating  where^ti^. 
a  right  of  turbary,  was  objected  to,  because  the  plaintiff  did 

not  entitle  himself  to  take  turves  in  a  certain  inclosed 
port  of  the  common,  and  common  of  turbary  did  not  ex- 
tend throughout  the  whole  waste  as  common  of  pasture 
does,  held,  ''that  a  man  may  have  common  of  turbary 
throughout  the  whole  common,  as  well  as  common  of 
pasture,  though  he  cannot  enjoy  his  right  of  common  of 
turbary  in  those  parts  of  the  conunon  where  there  are  no 
tanres,  any  more  than  he  can  enjoy  his  conunon  of  pasture 
in  those  parts  of  the  common  where  there  is  no  grass." — 
Per  Willes,  C.  J.  (m). 

303.  Common  of  turbary,  like  conunon  of  estovers,  must  Mast  be  used 
be  used  for  no  other  than  the  purpose  for  which  it  was  ^m^^^^^ 
intended,  namely,  to  be  spent  on  the  premises.     A  liberty 
therefore  to  dig  turf  does  not  extend  to  a  right  to  dig  for 

(k)  2  Atk.  189.  M.  &  S.  474. 

(0  WkiU  ▼.   Coleman,  I  Freem.  (Q  Wilion  r,  WiUei,  7  East,  121. 

IB4.  (m)  FkwctU  ▼.  Strickland,  Willes, 

{k)  R.  ▼.  Warkwwth  {Inhab.),  1  71. 
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iNcoKPORB AL  salc  (n) ;  for  it  must  be  expended  on  the  premiaes  in  respect 
'  MBNTt.  ~  of  which  it  is  ckiimed ;  and  a  plea  which  daimed  common 
of  turbary  as  appertaining  to  an  ancient  messuage,  bat 
omitted  to  state  that  the  turves  were  to  be  burnt  in  the 
house,  was  held  bad,(o);  so,  a  custom  forall  the  customary 
tenants  of  a  manor,  having  gardens,  to  dig  turves  for  the 
improvement  of  their  gardens  has  been  held  bad,  because  it 
was  indefinite  and  uncertain  (p). 


IV.  CoiMOtt  dt  l(»tr8. 


1 304.  WkMi  U  t». 

Jppendmti,  S^e. 


1 304.  Not  oiktrwite  dttHngmtkii 
frvm  other  Communu, 


What  it  ii.  §  304.  Common  of  piscary  is  the  liberty  to  fish  in  another 

man's  fish*pond,  pool,  or  river.  This  is  distinguished  fi:om 
a  common,  firee  and  several  fishery,  see  ante,  §  108. 

Appendant,  This  oommou,  like  the  others,  may  be  appendant,  appor- 

^^  tenant,  or  in  gross.    In  an  early  case,  where  a  defendant 

justified  as  having  a  common  of  fishing  in  the  {dace  whoe 
&C.  appendant  to  a  certun  house,  his  plea  was  held  good  (q)\ 
but  such  a  right  can  be  claimed  only  in  private  rivers  or 
waters;  for  there  can  be  no  prescription  for  a  common  of 
fishery  in  the  sea  as  appurtenant  to  certain  messuages,  fi>r  a 
right  to  fish  in  the  sea  is  common  to  all  the  queen's  sub- 
jects (r). 

In  groM.  So,  there  may  be  a  common  of  fishery  in  gross;  for  a 

fishery  may  either  be  granted  exclusively  to  one,  in  which 
case  it  seems  to  be  properly  a  several  fishery,  (see  anUf 
§  108),  or  it  may  be  granted  to  one  in  common  with  others; 

(«)  Valentine  ▼.  Penny,  Noy,  145;  (p)  »W&o«  ▼.  WiOee,  nqi. 

Me  alflo  4  Co.  37.  (?)  ^  B-  4-  29. 

(o)  Hayward   ▼.    Cmminffton,  1  (r)   Werd  v.    CreeweB,  Vmm, 

Sid.  854  ;  S.  C,  1  Ler.  231 ;  2  Keb.  265. 
290. 
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and  if  it  be  attached  to  the  person  in  contradiBtuiction  to  incokpomal 

BRVDITA 
MBNT8. 


appendancy  or  appurtenancjr,  it  is  properly  a  common  in     "*"*''"^' 


grosB,  and  so  it  was  held  to  be  in  an  early  case  («);  and  so, 
it  was  8ud  that  the  royal  fishery  of  the  Banne  was  not  ap- 
purtenant, bat  a  fishery  in  gross  (t). 

As  to  who  may  have  this  common,  and  in  what  manner  Not  otherwise 
it  may  be  taken,  this  common  has  nothing  to  distinguish  it  from'o^r^ 
from  the  other  conmions  already  mentioned,  except  so  far 
as  fisheries  are  .under  legislative  restrictions. 


V.  ^onmum  tit  a  ;^orfft. 


§305.D^/bii/fOfi. 

8a9mff  qfeommanakh  Rufkt9, 
BxHnffuUkmeni  of  Me  lUyA/. 
306.  Wkai  mof  bt  taken. 


%  306.  TifM  qf  taking. 
Fence  Month, 
Fbr  what  Cattle. 
Drifte  of  the  Foreet. 


{  305.  C!ommon  in  a  forest  is  the  taking  of  accustomed  Definitioii. 
herbage  and  other  things  from  the  soil  of  another  within 
die  forest  (ti ).  This,  Uke  other  commonable  rights,  is  either 
appendant,  appurtenant,  or  in  gross  (v).  This  right  was 
reserved  by  an  express  clause  in  the  Charter  of  the  Forest, 
to  all  persons  who  should  be  in  the  enjoyment  of  common 
in  lands  or  woods,  that  might  thereafter  be  afforested.  See 
IKg.  P.  I.  tit.  Forests. 

Common  appendant  and  appurtenant  can  be  claimed  only  Sanng  of  com- 
in  respect  of  land  within  a  forest;  therefore,  where  a  pre- 
scription was  made  for  common  in  a  forest,  and  it  appeared 
that  tiie  place  had  been  disafforested,  but  the  spedal  verdict 
did  not  find  that  it  had  been  made  forest  again,  on  that 
ground  judgment  was  given  against  the  claimant  (x) ;  and  ^**°J5^ 
this  is  in  accordance  with  the  33  E.  1,  stat.  5,  Ordxnatio  right. 

(t)  4  Ea.  4.  29.  (*)  Woohridge  ▼.  Doveif,  Hard. 

(0  D>rit,57.  87;   S.  C,  W.  Jo.  292;  aee  abo 

(«)  Manw.  95.  'Mgg  t.  TVmcr,  2  Show.  10. 
(t)  Id.  97. 
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iKooKPOftCAL  FcTubB^  which  provides  that  in  purlieus  and  disafforested 
MBNTs.  ~     grounds,  persons  shall  not  have  common,  but  that  such  may 


be  received  again  into  the  forest,  if  they  will  bear  the  bur- 
then thereof.  Under  the  22  E.  4,  c  7 ;  35  H.  8,  c  17,  s. 
8 ;  and  13  EL  c  25,  s.  18,  for  inclosing  woods  in  forests, 
(see  Dig.  P.  i.  lit.  Forests),  it  has  been  held  that  the  com- 
moner is  not  necessarily  excluded  from  his  common  by  rea- 
son of  such  indosure  (y). 

What  may  b«  306.  Besides  herbage  and  estovers  generally,  which  are 
the  proper  subjects  of  commonable  rights  in  a  forest,  there 
is  one  kind  of  estovers  called  pannage,  consisting  of  aooms, 
beech  mast,  and  the  like,  which  may  be  more  especially 
claimed  there,  and  that  too  notwithstanding  they  are  the 
food  of  swine,  and  that  regularly  swine  have  no  place  to 
common  in  a  forest  (z). 

Time  of  taking.  The  time  of  taking  common  in  the  forest  is  regulated  not 
only  by  the  forest  laws,  but  by  several  Acts  of  Parliament, 
as  the  20  C.  2,  c  3,  for  the  preservation  of  timber  in  the 
Forest  of  Dean,  and  the  9  &  10  W.  3,  c.  36,  for  the  preset^ 
vation  of  limber  in  the  New  Forest  The  rights  of  the 
commoners  are  restricted  by  the  crown  being  enabled  to  in- 
close considerable  parts  of  it,  and  it  has  been  held  under 
this  latter  statute  that  the  right  of  comtmon  in  the  indoeed 
parts  is  restrained  absolutely,  during  the  period  of  indosure, 
but  continued  in  the  umndosed  parts  under  certain  reetrio 
iions  (a). 

Fence  month.  By  Manwood  it  is  said  that  commonable  cattle  only,  ac- 
cording to  the  forest,  can  be  put  on  the  comtmon  during  the 
fence  month  (&) ;  but  a  prescription  to  have  common  for 
cattle  in  the  forest  at  all  times  of  the  year,  without  except^ 
ing  the  fence  month,  has  been  hdd  good  (c). 

(y)  Barrinffton*9  eaae,  8  Co.  136 ;  (b)  Manw.  92 ;  tee  W.  Jo.  283. 

S.  C,  Godb.  167.  (c)  TVigg  t.  Turner,  2  Show.  9; 

(jr)  fiatMe3Balat.2]3;  Bridgm.  S.  C,  PoUeif.  443;  S.  C,  3  Ler. 

26 ;  and  lee  i^fra.  98 ;  S.  C,  3  Keb.  746 ;  S.  P.,  Brt- 

(a)  BiddUeombe   ▼.    KerweU,   2  brookeY.  Carter,  ^Uw.W;  $.€., 

Burr.  1118.  1  Lutw.  81. 
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BegaiaAy,  all  beasts  may  be  put  to  common  in  a  forest»   ikcorpobbal 
except  goatSy  sheep^  swine^  and  geese,  for  which  last  it  has       MBirrg. 
been  «ud  that  there  cannot  be  a  prescription  (d)^  and  so  as  For  what  cat- 
to  sheep  and  swine  (e). 

Bj  the  32  H.  8,  c.  13,  s.  2,  stone  horses  above  the  age  of 
two  years,  and  not  of  the  height  of  fifteen  hands,  are  not  to 
be  put  to  feed  on  any  forest,  chase,  or  common,  &c 

By  8.  2  of  the  same  statute,  the  time  and  manner  of 
makbg  drifts  of  the  forest  are  regulated. 

These  drifts  are  sidd  to  be  when  all  the  cattle,  as  well  of  Drifts  of  the 
commoners  as  of  strangers,  are  driven  by  the  officers  of  the 
forest  to  some  certain  inclosed  place,  and  the  object  of  them 
is  to  see  whether  the  commoners  common  with  such  cattle 
as  they  ought;  also,  that  they  do  not  surcharge  the  forest; 
and  also,  that  there  be  no  cattle  of  any  stranger  commoning 
there  (/> 


II.  IncQttnts  to  a  Sftfgjbt  of  (SDommon. 


§307.  8ei»in. 

308.  J$  MtOffeet  to  Dower. 

Onnmon  tmu  nom^e,  when. 
CbauM  on  tM  ffroUf  when* 
8ml(feei  to  Curtety. 


\  309.  Grantable  by  Copy. 

310.  BateaHlity, 

311.  Snljeci  to  Tithe. 

312.  Sufficient  to  ghe   a  Settle- 

ment. 

313.  How  eubjeet  to  Dietreee. 


§  307.  The  principal  incidents  to  a  right  of  common  are 
what  relates  to  the  sebin  or  possession  of  a  common,  the 
estates  to  be  had  in  a  common,  the  liability  to  rates  and 
tithes,  and  the  law  of  settlement  and  distress. 

As  to  the  seisin  necessary  to  entitle  a  commoner  to  the  Seisin, 
remedies  against  disseisin,  {aeepost,  §  352),  it  appears,  a  tor- 
tious use  of  a  common,  or  a  user  of  a  common  by  a  tenant 


W  Manw.  100;  but  lee  contra,  (e)  lb. ;  alao  4  Inst.  29S ;  W.  Jo. 

^^*i  HmbeoM   Corjnu,    3  Bnlst.       293;  2  Show.  10  ;  Hard.  87. 
213.  (/)  4  inat.  302. 


284 


RIGHT  OF  OOlfllOM. 


iNoo&poEiAL  at  will>  is  not  sufficient  {g) ;  but  it  is  said  tliat  the  user  by 
M«wT>.  tenant  at  will  would  (before  the  3  &  4  W.  4,  c  27,  s.  36, 
abolishing  the  remedj  by  assize),  have  given  such  a  sdon 
to  him  in  the  reversion  that  he  might  have  had  an  asoze,  if 
he  or  his  tenants  had  been  ousted  or  disturbed  (A). 
How  aoqidred.  A  user  of  borrowed  cattle  will  it  seems  enable  a  com- 
moner  to  acquire  a  seisin,  if  he  have  not  sufficient  cattle  of 
his  own,  and  borrows  for  the  purpose  of  manuring  the 
land  (t) ;  but  it  is  not  settled  whether  putting  in  cattle  for 
the  mere  purpose  of  gaining  a  seisin  be  good  (t). 

No  certain  number  of  beasts  is  necessary  to  give  sdsin, 
for  user  of  a  common  sans  nombre  will  have  this  effect  {k). 

As  to  the  persons  through  whom  seisin  may  be  acquired, 
the  seisin  of  the  tenant  for  life  or  years  is  sufficient  for  him 
in  reversion  (/),  but  the  seisin  of  the  ancestor  is  not  sufficient 
for  the  heir  (m);  so,  if  a  copyholder  enter  as  a  commoner, 
his  entry  will  be  taken  to  be  in  right  of  the  lord,  though 
not  by  his  command,  and  he  have  not  even  notice  of  it  (n). 

If  a  man  be  disseised  of  his  land,  to  which  common  is  sf- 
pendant,  he  loses  his  right  to  the  common  until  he  recovers 
seisin  (o). 


Is  fubjcct  to 


CkymmooMmt 
nosworffy  wnnia 


308.  Common  appendant  or  appurtenant  is  subject  to 
dower,  because  it  is  certain  in  its  nature,  and  if  it  be  such  s 
common  as  will  go  to  the  land  whereof  a  woman  is  dowable 
of^  it  shall  be  intended  after  verdict  to  be  the  one  or  the 
other  (p) ;  but  of  a  common  sans  nombre  a  woman  is  not 
dowable,  and  where  it  is  without  stint  it  has  been  deter- 
mined  that  it  goes  to  the  heir,  for  it  is  not  divisible,  since  if 
both  the  heir  and  the  widow  were  allowed  to  ezerciBe  the 


(p)  45  E.  3.  25,  cited  Bro.  Com. 
pi.  5 ;  Bro.  Seisin,  pi.  5 ;  22  Am. 
pL  84»  cited  Bro.  Com.  pi.  36,  40 ; 
14  H.  6.  6,  cited  Fitzb.  Ab.  pi.  228. 

(A)  P.  N.  B.  180,  (L). 

(0  45  E.  3.  25,  &c.,  9up.  /  Kitch. 
123. 

{k)  II  H.  6.  23. 


(0  45  E.  3.  25,  9up. 

(m)  lb. ;  tee  also  1  Roll.  Abr.  404. 

(»)  ilium.,  Sty.  Pfesch.  1652. 

(o)  1  Init.  122.  b.,  dtiDg  19  H. 
6.33. 

(p)  Prmeii  r,  Dnke,  Cro.  Ctf. 
300;  P.N.  B.  148,0. 
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right,  there  would  be  a  double  stocking  of  the  waste,  which  is    inco»po»eal 
not  neasonable  {q) ;  but  in  favour  of  the  dowress  the  Courts       ments. 
will  after  verdict  intend  the  common  to  be  appendant  or 
if^Mirtenanty  rather  than  common  saru  nombre  (r). 

So,  although  a  woman  will  be  dowable  of  a  common  in  Common  in 
groes,  if  it  b^  certain^  yet  in  order  that  it  maj  be  ascertained  ^^^^^^^  ^  "' 
the  demandant  ought  to  shew  for  what  cattle  she  makes 
her  claim ;  therefore,  where  a  widow  demanded  the  then 
part  of  a  foldcourse,  without  saying  in  certain  to  what 
deecriptioii  of  beasts  she  held  herself  entitled,  her  claim 
was  disallowed  for  want  of  greater  certainty  («). 

For  this  reason  it  is,  that  a  tenement  being  an  imcertain 
thiDg  dower  will  not  lie  for  it(^). 

309.  There  may  be  curtesy  of  all  commons  not  except-  Subject  to  cor* 
ing  common  sans  nombre;  for  the  husband  having  the  whole  ^^' 
iDheritance,  there  is  no  occamon  for  it  to  be  divided  as  in 

the  case  of  dower  {u). 

A  right  of  common,  like  other  incorporeal  heredita-  Gnnubleby 
ments,  is  grantable  by  copy  of  court  roll,  being  parcel  of  a  ^^^* 
manor,  and  this  it  seems  applies  no  less  to  common  in  gross 
than  to  common  appendant  (x). 

310.  Bight  of  common  being  an  incorporeal  heredita-  RateabUity. 
men^  is  not  liable  to  be  rated  to  the  relief  of  the  poor; 
therefore,  where  the  burgesses  of  Nottingham  and  the  oo- 

cofners  of  ancient  messuages  there,  had,  as  such,  for  a  cer- 
tain portion  of  the  year,  a  right  to  turn  cattle  into  certain 
fidda,  and  to  exclude  during  that  period  the  owner  of  the 
soil,  this  was  held  to  be  a  mere  right  of  conmion  and  not 
rateable  to  the  relief  of  the  poor  (y),  that  not  being  an  ex- 

(f)  1  Intt.  30.  b.,  32.  a.;  Perk.  (jr)  Mu9^aver.  Onw,  Wilks, 324, 

t.  341 ;  1  Roll.  Abr.  676.  ovemilmg  SatuU  t.  Drwry,  Cro.  £1. 

(r)  PrwU  T.  jDr«i«,  tifp./    tee  814;  S.  C,  cited  Hargr.Ck>.Litt.  58, 

•Im  S.  C,  W.  Jo.  315.  b.    See  elao  Co.  Cop.  s.  17 ;  Com. 

(«)  Jmm.,  Godb.  21,  pi.  27.  Dig.  tit.  Copt  (C.  1) ;  6  Yin.  Abr. 

(0  Jimu,  Stra.  625,  recognimiig  Cop.  (£}.,  pi.  1. 

Prmeiii,Dni€,$up.  (y)  R,  ▼.  Ckwehiii,  4  B.   &  C. 

(•)  4Iiiit.30.b.  750, 
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elusive  occupation  so  as  to  bring  it  within  the  43  El. (z*^- 
for  although  a  right  of  common  in  gross  is  a  tenement  (a), 
yet  to  make  it  rateable  it  must  be  coupled  with  an  exclu- 
sive enjoyment  of  the  land  for  the  time ;  therefore,  where  a 
corporation  was  seised  in  fee  of  waste  lands,  and  meted 
them  out  to  the  resident  burgesses  according  to  a  certam 
stint,  regulated  by  a  leet  jury,  held,  that  the  burgesses, 
who  were  tenants  in  common,  were  liable  to  be  rated  as 
occupiers  of  the  land  (J) ;  so,  where  trustees  let  out  after- 
math to  different  persons,  they  were  held  rateable  for  such 
occupation  (c).  See  further  Dig.  P.  in.  tit.  Poor  (Rate). 

In  Janes  v.  Maunsel^d)^  it  was  much  discussed  but  not 
settled  whether  the  herbage  and  pannage  of  a  forest  in  the 
hands  of  a  subject  be  rateable  under  the  43  EL ;  but  in 
Lord  Bute  v.  Grtndal(e),  it  was  held  that  the  ranger  of  a 
royal  park  is  not  rateable  for  the  herbage  and  pannage  when 
it  yields  no  profit. 


Sobject  to 
tithe. 


311.  Where  common  is  appendant  or  appurtenant  it  is 
considered  as  part  of  the  land,  and,  therefore,  is  exempt 
from  tithe,  because  it  is  paid  in  regard  of  the  land  to  which 
it  appertains  (/) ;  but  it  is  otherwise  with  a  common  in 
gross,  for  that  is  annexed  to  the  person,  and  not  to  land, 
therefore  the  party  entitled  to  such  common  must  pay  an 
agistment  tithe  in  respect  thereof  (^). 

B^ularly,  common  of  estovers,  turbary,  and  piscary, 
are  not  liable  to  tithes,  but  they  may  be  so  by  special 
custom  (A). 


Saflicient  to 


312.  Before  the  59  G.  3,  c  50,  (see  Dig.  P.  in.  tit  Poor 


(x)  R.  T.  Wmiwn,  5  East,  481 ;  S. 
C,  2  Smith,  45. 

(c)  R.  T.  Dertmffkmm  {Inkab.), 
7.  T.  R.  671. 

(b)  R,  ▼.  Waiion,  $upt  recognising 
R.  ▼.  Aberavon  {InhtA»)t  5  East, 
453. 

(c)  R,  V.  Tewkesbwy  {Bmrgnfft 


i^e.),  13  East,  155. 

{d)  1  Doagl.  302. 

(e)  1  T.  R.  338. 

(/)  BlHi  ▼.  F^rmor,  GwiU.  1022. 

(g)  GwiU.  1027;  ToUsrcmTitiies, 
p.  89 ;  A(^«W  T.  RttwHug,  OwiU. 
1030,  n. 

(A)  Toller  on  Tithes,  p.  89  if  iff- 
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(Sbttlbment)),  a  Betdement  might  have  been  gained  by    incorporsal 
the  renting  of  a  common  in  gross  of  the  value  of  JElO  oc        msnts.  * 


upwards,  for  a  right  of  common  was  held  to  be  a  tenement  give  a  settle- 
within  the  13  &  14  C.  2(t);  and  the  hiring  of  common  of 
piscaiy,  or  of  any  other  kinds  of  common,  has  also  been  held 
sufficient  to  give  a  settlement  {k) ;  but  where  a  pauper 
fi'eeman  was  entitled  to  a  stinted  common  of  pasture,  and 
also  a  right  to  cut  peat  for  his  own  use,  and  get  limestones, 
&C.  on  a  moor,  yet  had  never  exercised  the  first  of  these 
rights,  or  ever  had  any  cattle  with  which  to  exercise  the 
right,  it  was  held  that  he  had  not  such  an  estate  as  would 
make  him  irremovable  under  the  13  &  14  C.  2  (/)• 

313.  At  oonunon  law  it  seems  there  could  be  no  distress  How  subject  to 
of  cattle  on  a  common,  but  the  1 1  Gr.  2,  e.  19,  s.  8,  authorizes 
a  landlord  or  other  person  on  his  behalf  to  seize,  as  a  distress 
for  arrears  of  rent»  any  cattle  or  stock  of  their  tenants  feed- 
ing or  depasturing  upon  any  conmion  i^xpendant  or  appurte-* 
oant,  or  in  any  way  belonging  to  all  or  any  part  of  the 
premises  demised  or  holden. 


ni.  Interests  of  tj^e  Uorlv  anb  t^e  (SDommoner. 


distress. 


§  314.  hiterekl  qf  the  Lord  in  the 
Soil. 

315.  Power  to  fframi  Part  ^  Com» 

MOM. 

316.  Lord*9  Right  qf  Common. 
Affitttnent    qf  a    8tranger*» 

Cattle. 

317.  Eight  to  dUtrain  Cattle  Da- 

mage  FaUami. 

318.  Bighi  to  heep  Coniee,  Efe, 


§  318.  Bight  to  dig  and  work  Minee, 

319.  Right  to  approve. 

320.  Who  mag  approve. 
Extent  qf  the  Right. 

321.  Subjeete  qf  Approvement. 
Sufficieneg  muit  he  l^ /or 

Commoner. 

322.  Manner  of  Approving. 
Building  on  the  Watte. 


(•)  B.  ▼.  Dereimgham  (Jnhah.),  7  (i)  R.  ▼.  Wwrkworth  {Inhab.),  1 

T.R.671.  M.&S.473. 


(*)  I  T.  R.  361. 
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Me  8oU. 
324.  Remidiei  far  the  Commoner 

Off aimtiho  Lord. 
In  cote  <if  Surekarffing, 
In  cote  qflneloowre. 

1  325.  Oomiot  dMrain/or  Domage 
fioomU. 

326.  Right  to  exeiude  Lord,  when. 

327.  Commoner*9  Bemediei  agontt 

Strangero, 

328.  Commonof^a  Righto  not  to  ht 

abridged. 

• 

Interart  of  the 
lord  in  the  eoU. 


1.  Interest  of  the  Lord. 

§  314.  The  lord  of  the  manor  baa  the  sole  interest  in  the 
Boil  of  the  common>  but  the  interest  of  the  lord  and  the 
commoner  in  the  herbage  are  considered  as  mutual  (m); 
a  prescription  or  custom,  therefore,  to  exclude  ibe  owner 
totally  from  all  manner  of  profit  is  void,  as  unreasonable 
and  against  the  nature  of  common,  it  being  implied  in 
the  first  giant,  that  the  lord  should  have  his  reasonable 
profits  there  (n);  and  if  ^the  owner  of  the  soil  grants 
to  another  common  sam  nombre  there,  yet  the  grantee 
cannot  use  the  common  with  so  many  cattle  that  the 
grantor  shall  not  have  su£Bcient  conunon  for  his  own(o); 
but  one  may  prescribe  or  allege  a  custom  to  have  solam 
vesturam  terr€Bf  firom  such  a  day  to  such  a  day,  and  exdade 
the  owner  (p),  and  so  one  may  prescribe  to  have  ieparakm 
pasturam{q);  however,  notwithstanding  this  prescription, 
the  lord  is  not  excluded  from  other  profits,  as  nunes,  trees, 
&c.  (r). 

But  if  a  tenancy  escheat  to  the  lord  his  conunon  shall 


(m)  2  Comm.  35. 

(fi)  15  E.  2.  Preit.  51 ;  12  H.  8. 
2;  1  IiiBt.  J22.a. 

(o)  12H.8.2;  2  RoU.  Abr.  396 ; 
S.  P.,  RoU.  Rep.  365. 

(ji)  1  Intt.  122. 

{q)  lb. ;  but  aee  Kenrick  t.  Par- 
giter,Ydv.  129;  S.  C,  Noy,  130; 
1  Brownl.  18;  Potter  ▼.  NoHh,  I 


Sannd.  347;  8.  C,  1  Ler.  268;  North 
V.  Cox,  1  Lev.  253 ;  S.  C,  Yn^. 
251 ;  2  Keb.  577  ;  Hotkine  ▼.  Robmi, 

1  Ventr.  123;  2  Samid.  320;  S.  C, 

2  Keb.  750 ;  S.  C,  PoUezf.  13 ;  S.C., 
1  Mod.  74. 

(r)  HooHne  ▼.  RoHne,  1  Ventr. 
164  ;  elao  tup..  Potter  ▼.  North,  1 
Ventr.  383. 
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not  mcrease  on  that  account,  for  common  is  appendant  to   inco&poreal 
the  demesnes  and  not  to  the  services  («).  ments.  ' 

So,  the  lord  may  exercise  an  entire  dominion  over  the 
soil  subject  to  the  commoners'  rights  {€),  and  the  rights  of 
the  common  may  be  so  subservient  to  the  rights  of  the  lord 
m  the  soil,  that  the  latter  may  dig  day  pits  there,  or  em- 
power others  so  to  do,  without  leaving  suflScient  herbage,  if 
it  can  be  proved  that  such  a  right  has  been  constantly 
ezeidBed  by  the  lord  (tt). 

315.  So^  the  lord  by  prescription  may^  with  the  consent  Power  to  gnnt 
of  the  h<»nage»  grant  a  part  of  the  common  to  be  built  ^^ 
Qpon(9).      And  this  is  independent  of  the  Statute  of 
Merton(io).    So,  it  may  be  a  valid  custom  for  the  lord,  with 

the  assent  of  the  homage,  to  grant  parcels  of  the  waste  to 
be  holden  by  copy  of  court  roll,  and  for  the  grantees  to  in- 
dose  the  same  and  to  hold  them  in  severalty  freed  from  all 
common  of  pasture  and  turbary  against  the  commoners,  and 
in  exclusion  of  their  rights  (x) ;  but  a  custom  for  the  lord 
to  grant  leases  without  restriction,  so  as  to  annihilate  the 
rights  of  the  commoner,  is  bad  in  law  (y). 

316.  Wbere  the  lord's  right  is  not  lincdted  by  prescrip-  Lord's  right  of 
tkm  he  may  put  in  any  number  of  cattle  he  pleases,  so  that 

he  leave  sufficient  for  the  commoners,  and  he  may  even 
snrchaige  any  surplus  there  may  be  of  conunon  beyond  what 
the  commoners  have  a  right  to  {z) ;  but  he  cannot,  with-  Agistment  of 

•     ••iitf»  1       stranger's  cat- 

oot  a  prescnption,  agist  the  cattle  of  a  stranger  upon  the  tie. 
common  (z) ;  although  he  may  by  deed  license  a  stranger 

(«)  IS  E.  3.  43.  261 ;  Ld.  Nwtkwick  ▼.  SUmway,  3 

(0  Do€  T.  DaMnn,  2  M.  &  8.  B.  9l  P.  346.    See  also  Lady  WtnU 

17S.  worth  ▼.  Clay,  Fin.  Rep.  263. 

(«)  Iktoois  T.   Gf-MM,  5  T.  R.  («)  Badyer  ▼.  F6rd,  3  B.  &  C. 

41).  153. 

(V)  AOmvI  t.  Hemmeit,  5  T.  R.  Of)  F.  N.  B.  125. 

417,  n.  (;r)  30  E.  3.  27  ;  1  RoU.  Abr.  396. 

(»)  BMleoT/T.  Winmill,  2  Campb. 

VOL.  I.  U 
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iNcoKPOBBAL   to  Dut  111  hls  Cattle,  leaving  sufficient  tor  the  comnum- 

BBmiDITA-  .    . 

MRWTg.        er8(a). 

If  the  lord  alien  the  fee^  saving  his  power  of  feeding  as 
lord^  he  shall  have  common  {b) ;  but  it  is  otherwise  if  he 
aliens  without  any  saving,  yet  his  alienee  shall  have  com- 
mon (c);  and  if  he  grant  a  right  of  common  in  a  certain 
place,  he  cannot  even  erect  a  rick  there  (d). 

Rifht  to  dis-  317.  The  interest  of  the  lord  in  the  so3  is  such  as  to  en- 

damage- ^^^6  1^  ^  distrain,  as  for  damoffe  feasanty  the  cattle  of  any 

feaiant.  ^^^  ^j^^  y^^^  j^^  right  to  coDunon  there,  even  though  he 

have  not  any  interest  in  the  herbage,  and  he  may  likewise 
have  an  action  for  every  other  trespass,  however  small;  while 
the  commoner  on  the  other  hand  can  maintain  none  but  for 
such  trespasses  as  are  detrimental  to  his  interest  (e). 

Right  to  keep  318.  The  lord  of  the  soil  may  put  in  the  common  conies  and 
^^  '**'  other  beasts  of  warren  (/);  and  the  conmioner  may  not  kill  or 
chase  them(^) ;  but  the  number  of  the  conies  must  be  rea- 
sonable (A);  and  the  lord  must  not  use  his  warren  to  the 
prejudice  of  the  conmioner(t). 
To  work  mioea,  So,  the  lord  may  work  mines  or  dig  brick  earth  (J) ;  so, 
he  may  plant  trees  so  as  not  to  injure  the  common  (i);  and 
equity  wiU  not  give  the  tenant  relief,  it  being  held  that  the 


(a)  Smiih  t.  Feverett,  2  Mod.  6;  OtUd  ▼.  Coneye,  4  Leon.  7;  ieeabo 
S.  C,  Freem.  190 ;  Birek  Y.WiUim,  Hwntjf^.  Hagberion,  Cro.  Jac.  229; 
Id.  274 ;  Wbolton  ▼.  SMter,  3  hew.  HtMord  t.  QudreU,  1  Latw.  38 ; 
104.  Cooper  t.  Mar»kaU,  1  Burr.  259 ;  S. 

(b)  18  E.  3. 43;  18  Asa.  56,  pi.  4 ;  C,  2  Wtls.  51. 

Br.  Comm.  pi.  22.  (ff)  Hoddetdon  t.   GmUt   Telf. 

(c)  lb.;  1  RoU.  Abr.  396.  104 ;  Ouidy,  Comeye,  4  Leon.  7. 
Id)  Farmer  ▼.   Qrant^  Cro.  Jac  (h)  Qoe  t.  CotJker,  1  Sid.  106. 

271;  YelT.  201.  (t)  GrieeU  t.  Leiffhe,  W.  Jo.  12. 

(«)  ff09kifu  ▼.  Robhu,  2  Saond.  (J)  Oeo   t.    Cawthom,  1   KA. 

328.  890. 

(/)  22  H.  6.  59 }  Btllew  t.  Lanp-  {k)  Kirby  ▼.  Sadgrove,  1  B.  &  P. 

dem,  Cro.  El.  876  ;  S.  C,  Ow.  114 ;  13 ;  S.  C,  T.  R.  483 ;  3  Anstr.  892. 
Conep*9  eaee,  Godb.  122 ;  S.  C,  nom. 


&c. 
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lord  18  entitled  to  the  soil  of  the  waste  (Q ;  so^  the  lord  may   incorpobbal 
make  fish-ponds  on  the  common,  subject  to  the  same  restrio-       mbnts. 
tioii(m). 

So,  it  has  been  laid  down  as  a  rule  on  this  point,  that 
where  there  are  two  distinct  rights  claimed  by  different 
parties,  which  encroach  on  each  other  in  the  enjoyment  of 
them,  the  question  is  which  of  the  two  rights  is  subservient 
to  the  other.  It  may  be  either  the  lord's  right  which  is 
sabeervient  to  the  commoners',  or  the  commoners'  which  is 
nibeenrient  to  the  lord's.  In  general,  one  would  say,  that 
the  lord's  is  the  superior  right,  because  the  property  of  the 
khI  is  in  him;  but  if  the  custom,  established  by  evidence, 
shew,  that  it  is  subservient  to  the  commoners',  then  he  can- 
not use  the  common  beyond  that  extent  (n). 

319.  The  most  important  right  belonging  to  the  lord  in  Right  to  ap- 
lus  wastes  is  that  of  approvement,  a  right  given  to  the  lord  ^^^^' 

hy  the  Statute  of  Merton,  (20  H.  3,  c  4),  and  extended  by 
other  statutes  (Westm.  2,  c  46 ;  3  &  4  E.  6,  c.  3,  &c ;  see 
Dig.  P.  n.  tit.  Commons),  by  which  he  is  authorized  to 
inclose  and  convert  to  the  uses  of  husbandry  any  waste 
gromid,  woods,  or  pastures  appendant  to  the  estates  of  his 
tenants,  or  on  which  they  have  common.  At  common  law,  it 
seems  that  the  lord  could  not  approve  against  his  tenants  (o), 
it  bong  supposed  that  the  right  of  common  issued  out  of  the 
whole  waste(p);  but  on  this  point  there  appears  to  have  been 
some  diversity  of  opinion  (j^). 

320.  Although  the  lord  of  the  manor  only  is  mentioned  Who  may  sp- 
in these  statutes,  yet  it  has  been  extended  by  construction 

to  any  owner  of  the  8oil(r);  and  a  lord  who  is  in  by  wrong 

(0 ▼.  Palmer,  5  Vin.  Abr.  7.  (p)  lb. ;  and  lec  2  Inst.  474. 

(m)  Ow.  114.  (g)  See    1    RoU.  Rep.   365 ;    1 

(«)  Per  BoUer,  J.,    Baitiou   t.  Taunt.  437 ;    3  Comm.   241 ;   and 

Grten,  5T.  R.  416.  Dig.  P.  ii.  tit.  Common. 
(•)2I]iit85.  (r)  Gtover  ▼.  I^ofitf,  3  T.  R.  445. 

u2 
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iNcoAPORBAL  mav,  bv  force  of  the  Statute  of  Merton,  approve  afftunst  the 
MBNTs.       tenaats  and  commonen  («). 


What  may  be 
approved. 


EzteDtofthe 
right. 


The  subjects  of  approvement  are  commons  appendant 
and  appurtenant)  for  the  words  of  the  statute  seem  to  be 
confined  to  such  portions  of  the  waste  as  are  attached  to  s 
tenement  (t),  and  a  common  by  vicinage  being  nearly  allied 
to  the  first  of  these,  is  ^)provable  within  the  statute  («)) 
but  not  a  common  in  gross  (o),  for  the  lord  camiot  approve 
against  his  own  grant  (w).  So»  it  has  been  held  that  there 
can  be  no  approver  in  derogation  of  a  right  of  common  of 
turbaryi  since  the  lord  cannot  approve  against  bis  own 
grant,  and  conunon  of  turbary  necessarily  arises  by  a 
grant(«) ;  but  if  there  are  two  distinct  ri^ts  in  the  same 
waste,  one  of  which  may  be  approved  against  and  the  other 
not,  the  approver  may  take  place  if  there  be  no  injury  to 
the  other  (y);  therefore,  where  there  was  ONnmoQ  of  tnibaiy 
and  conunon  of  pasture  on  the  same  waste,  it  was  held, 
that  tiie  conunon  of  turbary  would  not  hinder  the  lord  fi:oin 
inclosing  against  the  common  of  pasture ;  so,  where  a  right 
to  take  grovel  was  united  with  a  right  to  take  pasture  (z). 
See  further  as  to  the  construction  of  these  acts,  Dig.  P.  u. 
tit  Commons,  and  the  notes  there.  So,  a  custom  autho* 
rizing  the  owners  of  ancient  messuages,  after  dearing 
certain  moss  dales,  to  approve  and  hold  them  in  severalty 
has  been  sustained  (a);  so,  a  custom  for  tenants  in  a  manor  to 
inclose  does  not  abridge  the  common  kw  right  of  the  lord 
to  inclose  (b) ;  but  the  party  who  has  inclosed,  is  not  en- 


(«}  Hamerion  ▼.  Eatiofft  Clayt. 
38. 

(t)  2  Inrt.  86. 

(tf)  Bro.  An.  446 ;  AmMv.  How^ 
4  Ck>.  38,  dted  1  Inst.  122.  a. ; 
Harding  ▼.  Brookt,  3  Keb.  24  ;  lee 
alBo  JDtm  ▼.  C^ton,  7  Taant.  489. 

(v)  2  Inst.  475. 

(v)  34  Am.  pi.  11 ;  dted  Bro. 
Com.  pi.  26  s  Parmer  t.  Hmmt, 
Gro.  Jac.  271}  8.  C,  Ydr.  201; 


1  Brownl.  220. 
(jr)  Orani  ▼.  Gamier,  1  Taunt 

(y)  nmeeii  t.  SMeklmtd,  Wilbi, 
57 ;  S.  C,  Com.  57. 

(r)  ShaktapHw  ▼.  Peppi^  <>  T.  R. 
74U 

(a)  Clarkmm  t.  WoadkaitK,  5  T. 
R.  412,  n. 

{h)  DuberU^  r.  Ptife,  2  T.  R. 
932,  n. 
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titled  to  common  in  respect  of  the  land  indosed  (c),  because    inco»fobbal 
he  cannot  prescnbe  for  what  is  so  improved  (a).  mbnts. 

321.  But  the  lord  or  owner  of  the  soil  who  improves,  Sufficiency 

,     ,  111  1  n*'^*  ^  ^^ 

wnetber  at  common  law  or  under  the  statute,  must  leave  for  commoners, 
sufficient  for  the  other  commoner8(^);  and  the  lord  must  not 
improve  the  whole  land,  even  although  he  leave  sufficient  in 
other  lands,  2  Ck>.  25 ;  but  see  3  E.  3,  cited  Bra  Com.  pL 
52,  where  it  was  held,  that  where  a  lord  had  common  in 
three  vills,  he  might  approve  in  the  one  vill,  leaving  suf- 
fident  in  the  other  two.  The  insufficiency  of  common  left 
is  to  be  presumed  where  the  plea  states  that  the  inclosure,  no 
matter  by  whom  made,  prevented  the  full  enjoyment  of  the 
common  (/) ;  so,  the  extent  of  the  right  to  approve  is  a 
question  for  the  jury,  for  the  right  to  approve  depends 
upon  the  question  of  sufficiency  having  been  left  at  the 
time  for  all  the  persons  having  right  of  common  (^),  and  if 
at  the  time  of  the  approvement  sufficiency  be  left,  it  is 
good,  and  the  approvement  shall  remain,  although  after- 
wards it  turn  out  to  be  insufficient  (A). 

Where  a  conunon  has  been  inclosed  for  the  space  of 
thirty  years,  it  shall  not  afterwards  be  thrown  down  (t) ; 
and  if  it  be  suggested  that  an  indosure  is  an  improvement 
under  the  Statute  of  Merton,  an  injunction  will  be  granted 
until  the  matter  is  determined  at  law  (A). 

822.  The  waste  groimd,  set  apart  by  the  lord,  must  be  Manner  of  ap- 
divided  by  some  inclosure  or  fence,  for  if  the  tenant's  cattle 
stray  into  the  approved  part,  the  tenant  will  not  be  a  tres- 
paseer  (/) ;  but  gape  will  not  prevent  a  parcel  thus  severed 


(e)  How  y.  Strode,  2  WOs.  269.  (ff)  ArUit  v.  EllUf   7  B.   &  C. 

(^  2  Inst  87 ;  4  Leon.  44.  346. 

(e)  Dj.  316;    2  Inst.  88  ;  Godb.  (A)  2  Inst.  87. 

H7.  (0  1  Vem.  32. 

(/)  Rofftn  r,  Wynne,  7  D.  &  R.  (*)  2  Vem.  301. 

&21,  reoogDising  2    Inst.  88 ;   and  (/)  2  Inst.  87. 
GrtenUw  ▼.  Jeley,  WiUes,  619. 
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iNcoftPOMAL  from  being  considered  as  an  inclosure  (m) ;  so,  where  com' 
M«NT».  moners  inclose,  one  who  does  not  inclose  cannot  distrain 
cattle  damage  fecaant  (n). 

BaQding  on  the  Bj  the  Statute  of  Westminster  2,  a  power  is  also  given 
to  the  lord  to  erect  certain  buildings  there  spedallj  men- 
tioned, as  a  windmill,  sheepcote,  dairy,  court,  and  neces- 
sary curtilage ;  and  by  construction  this  statute  has  been 
extended  to  a  house  for  the  habitation  of  the  lord,  or 
that  of  his  shepherd  {o) ;  and  it  seems  that  in  this  case  the 
lord  is  not  obliged  to  leave  sufficient  pasture  {p). 


2.  Ikterestofihe  Commoner.  . 

To  depMtnra         823.  The  interest  which  a  commoner  has  in  the  common 
^  ^*  is,  in  the  legal  phrase,  to  eat  the  grass  with  the  mouths  of 

Commoner  his  cattie ;  he  must  not  meddle  with  the  soil,  nor  with  its 
with ttieioa.  ^^*  *^^  produce,  not  even  though  it  may  eventually  im- 
prove and  meliorate  the  conunon  {q) ;  therefore,  a  commoner 
cannot  make  &  trench  or  ditch  to  let  the  water  off,  unless 
there  is  a  custom  to  authorize  him  (r) ;  so,  unless  by  special 
prescription  he  cannot  cut  rushes  («);  nor  fill  up  coney 
burrows  {t)\  so,  he  cannot  cut  down  trees  (ti). 

Although  the  lord  is  by  presumption  of  law  alto- 
gether entitled  to  the  soil,  yet  a  custom  ^ving  the  com- 
moner a  right  even  to  mines  may  be  established,  and  acts 
of  ownership  for  a  number  of  years  may  be  admitted  in 
evidence  of  such  a  custom  (v). 


(m)  PnUm  t.  UtberU  Utt  Rep.  Com.  pi.  48 ;  1  Sid.  251 ;  2  Bolit 

267.  116 ;  Godb.  182. 

(n)  WellM  V.  Pearey,  1  Bing.  N.  (t)  Bean  t.  Bloom,  3  Wile.  456. 

S.  556;  S.  C,  I  Scott,  426.  (0  CaniU  t.  Pack,  2  Bnlft  116; 

(o)  2  Init  476  ;  IfwiU  v.  Hamer-  Bwrny  t.  Bayhertan,  Cro.  Jac.  229, 

ton,  1  Sid.  79;  S.  C,   1  Ler.  62;  recQsniaedin  Cooper  r.  ManhaU,  1 

S.  C,  2  Keb.  283.  Borr.  259  ;    and    in    Sedgnm  ▼. 

(p)  2  Inst.  476.  Kirhy,  6  T.  R.  483. 

{q)  12  H.  8.  2  a ;    2  Leon.  201,  («)  Sadgrove,  t.  Kirby,  tup. 

202;  Godb.  123;  1  RoU.  Abr.  406.  (e)  CuHU  t.  Darnel,    10  Eait, 

(r)  Howard    v.     Spencer,    Bro.  273. 
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324.  As  a  rule,  the  lord  can  do  no  act  to  injure  the  com-   imcorporbal 

HBKBDITA- 

mon  of  the  tenant,  and,  therefore,  he  cannot  surcharge        mbnts. 
the  common;  as,  when  he  put  an  unreasonable  quantity  of  Remedies  for 

.,  i-  •     X  !_•  X  •        commoner 

oomes  on  the  common,  an  action  agunst  him  was  sustam-  agaiDst  the 
ible(*).  ^^"*- 

So,  if  he  make  approvements,  it  is  incumbent  on  him  to  In  caw  of  sor- 
leave  sufficient  pasture  for  the  commoners,  and  the  com-  ^**'*^^* 
moner  may  have  an  action  of  trespass,  or  on  the  case,  if  the 
lord  commit  any  excess  (y) ;  so,  if  the  lord  plant  trees  to  the 
prejudice  of  the  common  (z). 

So,  if  the  lord  by  any  inclosure  leave  not  sufficient  com-  Of  indosore. 
mon,  the  commoner  may  justify  breaking  down  the  inclo- 
sure (a),  as  to  abate  a  hedge  or  any  other  erection,  for  he 
does  not  thereby  meddle  with  the  soil  {b),  for  a  hedge,"  a 
gate,  or  a  wall,  to  keep  the  commoners'  cattle  out  is  incon- 
Bstent  with  a  grant  which  gives  them  a  right  to  come  in(c); 
bat  unless  the  lord  does  any  act  which  totally  excludes  the 
oommoner  from  the  enjoyment  of  his  rights  (in  which  latter 
case  the  commoner  may  do  whatever  is  necessary  to  let  him- 
self into  the  common),  the  commoner  can  assert  his  right  by 
no  act  of  his  own,  because  he  cannot  make  himself  a  judge 
in  his  own  cause  {d}. 


325.  On  the  other  hand,  if  the  commoners  right  be  only  Cannot  abate 
abridged  and  not  totally  destroyed,  he  must  not  abate  the 
niuBance  by  his  own  act,  but  must  resort  to  an  action  suited 
to  the  nature  of  the  injury  {e) ;  therefore,  when  the  greater 
part  of  the  common  is  occupied  by  a  pond,  the  commoner 
may  let  out  the  water;  sed  secusy  if  he  can  get  to  any  part  of 
his  common  {f) ;  in  this  latter  case  he  can  only  have  an 
action  for  the  injury  (/). 


(#)YelT.U3;   Qri$eU  r.  LHgke, 
W.  Jo.  12. 
(Sr)  2Inft.88. 

(')  Cooper  T.  MmrikMt  tup* 
(<)  2  Inst.  88. 
(h)  Uamm  t.  Guar,  2  Mod.  65. 


(e)  1  B.  6c  P.  15. 

Id)  1  RolL  Abr.  405,  pL  2,  re* 
cognised  in  Cooper  t.  Marekall,  tup. 

(«)  Cooper  y.  Marekall,  stip.t  re. 
cognised  in  Sadgrooe  ▼.  Kirhff^  aup* 

(/)  CanUr.  Pari,  2^ulat.  116. 
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iNcoRPORBAL  S05  SB  E  Fule^  a  oommoner  cannot  distnun  tlie  cattle  of 
MBNTs.       the  lord  or  terre-tenant  damage  feasant;  but  if  tbe  lord 

Cannot  distnia  surchargeB  he  may  have  hia  action  (^)y  but  see  mfra^  §  825; 

feLant.  SO,  if  a  man  has  common  of  estoversy  and  the  lord  cats 

down  all  the  wood^  the  commoner  cannot  take  that  which  is 
cut,  but  hifl  proper  remedy  is  his  action  on  the  case  (A); 
but  if  a  man  daim  all  the  thomsy  &c.,  growing  in  such  a 
place,  he  may  take  them^  though  cut  down  by  another  (i). 


Right  to  ex-  326.  The  right  of  the  commoner  may  by  prescription  be 

elude  lordf 

when.  such  as  to  exdude  the  lord,  for  he  may  have  the  sole  com- 

mon for  a  certain  time^  as  after  the  grass  is  cut  until  Lam- 
mas-tide {k)y  and  the  better  opinion  appears  to  be  (although 
it  is  not  settled)^  that  if  the  lord  in  that  case  put  in  more 
cattle  than  he  ought,  the  oommoner  may  distrain  them 
damage  feasant  (/) ;  so,  where  the  land  was  by  custom  to 
be  entirely  fresh  every  second  year  till  I/ady-day,  it  was 
held^  that  the  commoner  might  distrain  the  cattle  of  the 
lord,  because  during  that  season  the  lord  was  totally 
excluded,  and  had  no  colour  to  put  any  cattle  there  at 
all(m). 


Commoner'!  327.  A  commoner  may  distrain  damage  feasant  theoattle  of 

remociies 

against  straa-     a  stranger,  who  has  no  colour  to  have  his  cattle  there  (n] ;  so, 

^'"'  in  the  case  of  an  absolutely  stinted  common  in  point  of  num- 

ber, one  commoner  may  distrain  the  supernumerary  catde 


(jg)  2  Leon.  203 ;  YeW.  104,  129 ;  {k)  Kentiek  t.  Ptrpter,  Cro.  Jac. 

Cro.  Jac.  208;  Brownl.  187 ;  Godb.  208 ;  S.  C,  nom.  Kemiei  t.  Parfi- 

182.  ier,  Yely.  129 ;  Noy,  ISO ;  2  BrowaL 

(A)  Palmer*»  eate,  5  Co.  25 ;  S.  C,  60 ;  Wkeailmnd  mid  Pmn*9  C€H,  2 

Cro.  El.  820 ;  Noy,  32 ;  Moor.  691,  Roll.  Abr.  267. 

pi.  955 ;  S.  P.,  Woadton  v.  Nawton,  (/)  Kentici  or  Kenrick  t.  P^- 

2  Str.  777  ;  Raekham  t.  Juup,  3  tfr,  tup, ;  aee  also  Hall  t.  HariiM, 

Wils.  332.  4  Borr.  2426 ;  S.  C,  1  BL  673. 

(0  Dow^/M  T.  JTmilai/,  Cro.  Jao.  (m)  30    E.  3.  27;    Truhek  r. 

257 ;  8.  C,  nom.  Dtweloi  t.  Ken-  White,  I  RolL  Abr.  405,  406. 

daU,  YeW.  18;  Brownl.  220 ;  Bnlitr.  (n)  Godb.  182. 
93,  94. 
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of  another  (o)i  but  where  the  number  is  not  absolutely  cer-   incorpobval 
tain  in  itself,  and  depends  upon  the  number  of  acres,  there       mknts.  ' 


must  be  an  admeasurement  of  the  land,  instead  of  a  dis^ 
tress  (o);  so,  in  the  case  oiUvancy  and  cofuchancy^  and  in 
genend  when  there  is  a  colour  of -right  for  putting  in  the 
cattle,  one  commoner  cannot  distrain  {p).  See  further  as 
to  remedies  poat^  §  354  et  seq. 

32S.  Hie  rights  of  the  commoner,  however  limited,  may  Commoner's 
be  enforced  in  all  cases  where  they  are  liable  to  be  defeated;  ^ndg^. 
therefore,  if  a  commoner  has  a  right  of  common  all  the  year 
roond  when  the  land  lies  fresh,  he  cannot  be  abridged 
thereof  by  sowing  it  oftener  than  is  usual  (p),  or  by  leaving 
the  corn  longer  on  the  ground  than  is  necessary  (q);  and 
be  will  be  justified  in  putting  in  his  cattle  (r). 


IV.  Alienation  of  Wjgbt  of  (ZDommon. 

1 329.  Qm  Ommmom  efrnvfrMU  into  |  4  331.  Mode  qfAlienaiUm. 

omoikeTf  or  othtrwUe.  I      332.  Wkatpanei  under  Granii* 

330.  WlUa  grmUable  over.  I 


{ 329.  Commons,  like  other  property,  are  for  the  most  One  common 
part  alienable,  but  the  rule  admits  of  qualifications,  for  in  ^to^anotfaer,  o 
the  case  of  common  appendant  that  cannot  be  converted  into  ^'^'^^i^'^* 
oommonin  gross,  because  it  cannot  be  severed  from  the  land 
without  extinguishment  («);  so,  neither  common  appurtenant 
where  the  cattle  must  be  knant  and  couchant  on  the  land, 
for  it  is  then  inseparable  unless  by  being  extinguished  {t)\ 

(o)  HaUy,  Harding,  tup.  H.  8.  4,  cited  1  RoU.  Abr.  401 ;  1 

(p)  TruhekY.  Bigebp,  Yel?.  185;  H.  7.  24  ;  5  H.  7.  7  i  Bro.  Com., 

^4m*.»  12  Mod.  648.  pi.   28;    see    ako  Cro.   Car.  542} 

(f)  2  Leon.  202;  1  Brownl.  188)  Winch.  45. 

Cro.  Jtc  271.  (0  19  H.  6.  33.  B.,  cited  1  Roll. 

(r)  Truhek  t.  lUgeby,  ntp.  Abr.  402 ;  Drury  ▼.  Kent,  Cro.  Jac 

(«)4  B.  3.  46;  9  E.  4.  39;  26  14. 
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nrcoRPOBSAL  but  a  common  appurtenant  for  beasts  certain  may  be  granted 
MBNT8.  *  over,  and  so  become  common^  for  such  a  grant  has  no  con- 
nexion of  tenure  (u) ;  therefore^  where  one  prescribed  in  a 
que  estate  for  a  fold  course^  that  is^  for  common  of  pasture 
for  any  number  of  sheep,  not  exceeding  three  hundred,  in  a 
certain  field  appurtenant  to  the  manor  of  D. ;  it  was  held, 
that  he  might  grant  over  this  fold  course,  and  so  make  it  in 
gross,  for  the  number  of  cattle  being  ascertained  the  sever- 
ance  is  no  prejudice  to  the  owner  of  the  land  (x);  so, 
where  one  churned  common  in  gross  for  a  certun  number 
of  cattle,  or  the  sole  pasture  of  certain  herbage,  it  was  held, 
that  he  might  license  a  stranger  to  put  in  his  beasts  (y); 
so,  where  there  was  a  right  of  common  appurtenant  for  a 
certain  niunber  of  cows,  and  it  appeared  in  evidence  that 
the  conmioners  were  in  the  habit  of  letting  their  rights  and 
so  converting  them  into  rights  of  common  in  gross  during 
the  time  of  the  letting,  no  objection  was  made  to  this  mode 
of  using  the  property  {z). 


Whatnot 
granttble 


330.  Although  a  common  in  gross  satu  nombre,  if  en- 
joyed in  fee,  may  be  granted  over  (a) ;  sed  eecusy  by  gronteefl 
in  tail  for  life,  or  for  years;  for  an  unlimited  license  to  de- 
pasture would  be  to  the  prejudice  of  the  other  conmioners  (i). 

Estovers,  which  are  to  be  spent  in  a  house,  cannot  be 
granted  over,  for  they  are  attached  to  the  place  which  gives 
the  right  to  take  them  (c). 

An  uncertain  piscary,  or  a  conmion  ian$  nombrey  bdng  an 
indivisible  thing,  cannot  be  divided  between  coparceners, 
therefore  either  the  eldest  sister  must  take  the  whole,  allow- 
ing a  compensation  to  the  other,  or  there  must  be  alternate 
enjoyment  for  a  stated  period  {d). 


(v)  5  H.  7.  7,  figi./  Drwry  t. 
Ktnt^  tup.i  Daniel  t.  Hamlip,  2 
Ley.  67;  S.  C,  3  Keb.  66. 

(x)  Spixmer  v.  Day^  Cro.  Car. 
432  i  S.  C,  1  RoU.  Abr.  402  ;  we  1 
E.  3.  1;  11  H.  6.  22;  27  H.  8.  12; 
Perk.  8. 103. 

(y)  ^otih'nff.lto^nu,  2  Saund.  327. 


(g)  Bwm  T.  Ckmmmh  $  '^•«^ 
244. 

(a)  21  E.  4.  84. 

lb)  Siampe  t.  Bmrgem^  2  Roll. 
Rep.  73 ;  see  1  Ld.  Raym.  407. 

(c)  22E.4.  6;  5  H.  7.  7. 

(<i)  1  Inst.  164.  b.,  165.  a. 
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331.  CommonB  are  properly  transferable  by  deed,  as  by    ikcobpobbal 
gnmty  baigain  and  sale,  lease  and  release,  (now  release  alone,        mbnts.  " 


4&  5  \r.c  21),  and  licence,  or  they  may  be  devised;  agrant  Mode  of  alien- 

of  a  common  without  deed  has  been  held  void  (e) ;  so,  there      ^' 

can  be  no  demise  by  parol  of  a  commoner  (/) ;  and  a  custom 

to  demise  a  common  by  parol  caimot  be  supported  in  law, 

being  an  incorporeal  hereditament  (ff) ;  so,  although  a  man 

who  has  an  interest  in  the  soil  may  license  another  to  hunt, 

or  enjoy  other  like  liberties,  without  deed  (A) ;  yet  a  licence 

to  put  beasts  into  a  common  can  be  granted  by  deed  only, 

Haskms  y.  Sobms,  2  Saund.  328  ;  S.  C,  nom.  Hopkins  v. 

Sobhuanf  2  Ley.  67,  and  in  the  latter  report  of  this  case  it 

is  said  that  a  licence  pro  hde  vice  only  is  good  by  parol,  but 

not  if  it  were  for  a  time  certain,  for  that  would  amount  to  a 

lease. 

A  common  de  novo  cannot  be  created  by  bargain  and  sale, 
for  the  object  of  the  sale  is  not  in  esse  as  it  ought  to  be;  there- 
fore where  a  copyholder  having  common  by  custom  purchased 
the  freehold  of  his  tenement,  with  all  commons  thereto  be- 
loogingy  under  the  words  "  grant,  bargun,  and  sale,**  held 
that  this  common,  being  extinguished,  could  not  be  revived 
without  a  special  grant,  and  that  it  could  not  pass  by  bargain 
and  Bale,  for  that  could  only  be  by  way  of  use,  which  could 
not  be  said  of  a  thing  created  de  novo  (t). 

Commonable  rights  maybe  exchanged  for  land,  and  a  re-> 
lease  thereof  by  the  commoner  is  good,  but  it  must  be  by 
deed  (A). 

332.  Things  appendant  and  appurtenant  to  land  will  pass  What  passes 
with  the  land  (/) ;  so,  if  the  lord  grant  common  for  beasts,  ^   ^  *^'*" 

(t)  Farmer  t.  Hnni,  Yely.  201 ;  (A)  Moni  t.  BvtUr,  Cro.  Jac. 

8.  C,  Cro.  Jac  271 ;  I  Brownl.  220 ;  574. 

&  P.,  Turner  and  Hobb't  eate,  2  (t)  Speakers.  8iyani,Comh.  127 1 

Bon.  Abr.  63.  see  also  Cro.  Jac.  189. 

(/)  Mtnm^  T.  Terdrue,  2  RoQ.  {i)  Litt.  s.  63 ;  Co.  Litt.  50.  b. 

Abr.  62.  (/)  Lord   Owydir   T.  i^baitef ,    7 

(f)  iMhkary  t.  ArwM,  1  Bing.  T.  R.  641. 
217;S.C.,8J.  B.Moore,  72. 
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iNcoRPORBAi.  kvani  and  cauchant  upon  his  manor,  or  turbary  to  be  spent 
MKNTs.  therein,  these  will  pass  by  the  grant  of  the  manor  (m) ;  or 
if  a  stranger  grant  all  manner  of  estovers,  bouse-bote, 
hay-bote,  and  plough-bote  will  pass  (n) ;  but  a  common  m 
gross  will  not  pass  by  the  name  of  lands  and  tenements  (o); 
so,  not  under  the  name  of  all  pastures  (p) ;  so,  where  a  copy- 
holder for  life  had  a  messuage  and  lands,  with  common  in 
the  lord's  waste  belonging  thereto,  and  the  lord  granted  and 
confirmed  that  messuage,  &c.,  to  the  copyholder,  with  ih^ 
appurtenances,  it  was  held  that  the  common,  being  extinct 
with  the  custonuiry  estate,  was  not  revived  by  the  word 
^^appurtenances  {q) ;"  so,  a  right  of  conomon  cannot  be  re- 
served in  a  demise  under  the  word  '^  land  (r),"  see  farther 
as  to  Extinguishment /Mw^,  §  335. 


V.  ^ppoTtfonment  of  (ZDommon. 


S  333.  Common  Appendant   appor* 
tionable, 
Commum  Jppwtenant  not  6p» 
porHonabh, 


$  333.  Common   »anM   Nomkrt  not 
apportionabie, 
334.  Other    Cam  ^f  ApportuM' 


Common  ap- 
pendant appor- 
tionabie. 


Common  ap« 


§  333.  Common  of  pasture  if  appendant  is  apportionabie^ 
because  it  is  of  common  right,  as  if  A«  has  common  appen- 
dant to  twenty  acres,  and  enfeoffs  B.  of  ten  acres,  the  com- 
mon shall  be  apportioned  and  B.  shall  have  conomon  pro 
raid  {s) ;  so,  although  the  commoner  purchase  parcel  of  the 
land  in  which  the  conunon  is  to  be  had,  yet  the  common 
shall  be  apportioned  {t) ;  and  if  the  land  be  divided  ever  so 
often,  each  parcel  of  land  is  entitled  to  common  appen- 
dant (u) ;  but  it  is  otherwise  in  case  of  common  appurte- 


(m)  1  Inst.  121.  b. 

(n)  Perk.  a.  51. 

(o)  20  Aas.  pi.  9,  cited  2  BolL 
Abr.  57. 

(p)  26  Aai.,  died  Id. 

{q)  Marekam  ▼.  Hunter ,  Cro.  Jae. 
253;  S.  C,  nom.  Manam  t.  ^im- 


ttr,  YelT.  189;  S.  P.,  Fert  t.  Werd, 
Moor.  667,  pi.  915. 

(r)  8mtk  T.  MUwwrd,  3  DoafL 
70. 

(*)  T^rrinffkam'eeate,  4  Co.  ^1^ 

(Olb. 

(«)  Willea,  230. 
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rant,  for  by  purchase  of  paroel  of  the  land^  the  common  is    ikcorporkal 

extinct^  becaufle  common  appnrtenant  is  against  common       memts. 

right,  and  it  is  the  foUj  of  the  commoner  to  intermiddle  Mrith  purtenant  not 

the  part  of  the  land  which  does  not  belong  to  him ;  but  when  ^^^ 

the  commoner  intermeddles  only  with  his  own,  by  alienation 

of  part  of  the  land  to  which  the  common  is  appurtenant, 

this  shall  not  turn  to  his  prejudice,  because  it  is  not  against 

hw  (f  ) ;  therefore,  where  a  right  of  common  having  been 

granted  to  A.  (who  was  seised  of  lands  in  S.)  and  all  his 

tenants  in  S.,  for  all  commonable  cattle,  and  A.  conveyed 

paroel  of  the  lands  in  S.,  held,  that  the  alienee  was  entitled 

to  common  on  the  parcel  conveyed  (y). 

Common  sans  nombre  is  not  apportionable,  as  where  Common  sans 
A.  has  common  of  pasture  in  twenty  acres  of  land  and  ten  ^Sionable.*''" 
of  those  acres  descend  to  A.,  the  common  sans  nombre  being 
entire  and  uncertain  cannot  be  apportioned,  but  shall  re* 
main;  but  if  it  had  been  a  common  certain,  (as  for  ten  beasts), 
in  that  case  the  common  should  be  apportioned ;  and  so  it 
is  of  common  of  estovers,  turbary,  and  piscary  {z) ;  for  no 
prejudice  can  arise  to  the  terre-tenants  from  conunon  certain 
being  divided  or  annexed  to  part  of  the  manor,  as  they  can- 
not be  charged  with  more  than  they  were  before  {a). 

334.  So,  if  a  man  seised  of  sixty  acres,  prescribe  to  have  Other  cases  of 
conunon  in  other  land  for  all  his  beasts  levant  and  couchant  *^^  o»™«n 
npon  it,  and  he  make  a  feofiment  of  five  of  these  acres,  his 
feoffee  shall  have  common  apportionable  pro  ratdy  for  the 
CMmnon  is  joint  and  several,  and  no  surcharge  or  other 
wrong  is  done  to  the  tenant  {b);  so,  if  a  commoner  prescrib- 
ing to  have  conunon  in  two  yardlanda  for  four  beasts,  &c. 


{r)  Hob.  255 ;  WiUTt  eate,  8  Co.  (z)  1  Inst.  149.  a.;  Cro.  Car.  432 ; 

79;  Mimfiw  and  Beilmnf*9  ciue,  1  Ow.  122. 

Leoo.  43 ;  S.  C,  Gonldsb.  53 ;  Cole  {a)  1  RoU.  Abr.  232. 

V.  FontM,  Noy,  30 ;  see  also  Hatt,  (b)  Wood  v.  Moreton,  1  Brownl. 

M ;  WvDitik,  45  ;  2  Brownl.  298.  180 ;  S.  C,  nom.  Morton  and  Wood't 

(y)  SaekeveriH  t.  Porter,  Cro.  cMe,  1  Roll.  Abr.  235. 
Car.  482. 
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ivcx>mFomBAi.  after  severance  of  the  common,  and  to  have  common  all  the 
MBir-n. '  year  when  the  land  is  not  sowed,  afterwards  lease  one  of  the 
jardlands  for  years,  the  lessee  shall  have  the  same  common 
proratd  (c);  so,  if  he  who  has  common  appurtenant  to  laDd, 
demise  a  part  of  the  land  to  another,  the  lessee  shall  have 
common  for  the  beasts  levant  and  cauchant  (d). 


VI.  Sxtfngttts^ment  of  ODommons. 

S  335.  VHken  Mxtinguukmeni  iaJtet  place. 


S  336.  Contmon  Jppendamt* 
What  Bttatei. 
337.  SxeepHom  to  the  Itute, 


!•  By  Unity  ofPassesnon, 

§  338.  CMNmM  Jppmitiumt,  whn 

339.  Contmom  m  Grou. 


2.  By  Severance. 
340,  What  mill  emue  a  Sevenmee. 

3.  By  Release. 

341.  What  kind  o/Releait  operatet  an  ExtinguiMhmeni, 

4.  By  Approvement  or  Inchsure. 
342.  Wkara  AiclMnre  operatet  an  SsthtgmiBkwumi,  or  otherwite. 

6.  By  Dissohaion  of  die  Estate* 


f  343.  Dotanmmatiam    ^  Corpora^ 
tUm. 
Burframchiaamamt. 


4  844.  E9eeptioma  to  tkt  JRmU  at  h 
BfrfranekiaemaU, 
lUliefinSqmtp. 


Whm  eitin- 
gttUHnwt 


§  335.  An  extinguishment  of  commons  takes  place  in  the 
case  of  tmily  of  possession,  by  severance  ftom  the  land  to 
which  they  belong,  of  a  release  by  the  commoner,  of  sf- 
provement  and  indosnre,  and  of  dissolution  of  the  estate 
to  which  they  are  attached. 


(c)  Wood  T.  Morttom,  1  BrownL      ease,  I  lU^  Abr.  235. 
180;  S.C.,Dom.  MortomimdWood'a         (d)  WUdmam't  eate,  8  Co.  79. 
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IKCOftrORBAI* 
BERBDITA- 


1.  By  Unity  of  Possession, 

336.  A  oommon  may  be  extinguished  when  the  whole  Common  ap- 
of  the  hnd  to  which  the  common  is  appendant,  is  united  ^^^'^^'^^ 
with  that  in  which  the  common  is  taken;  for,  in  that  case, 
a  msn  has  as  high  and  perdurable  estate  in  the  thing  claimed, 
as  in  the  land  out  of  which  it  is  claimed  {e);  therefore,  where 
an  abbot  had  common  in  the  lands  of  another  abbot  appen* 
dant  to  his  own  abbey,  and  both  the  abbeys  at  the  dissolution 
of  the  monasteries  came  into  the  hands  of  the  king,  by  such 
unity  of  possession  the  common  was  held  to  be  extinct  (/); 
butif  the  estate  in  the  land  to  which  the  common  is  annexed  Whatesutes. 
is  not  80  high  and  perdurable  as  that  where  the  right  of 
oommon  exists,  it  is  not  such  a  unity  of  possession  as  to  ex- 
tinguish the  common  (y) ;  and  it  must  be  not  only  as  high, 
but  also  equally  perdurable,  see  infra,  §  337. 

337.  So,  where  the  common  is  annexed  to  a  customary  Exoq>tioii8  to 
tenement,  parcel  of  a  manor,  a  right  of  conmion  will,  it  ^ 
seems,  in  that  case  surviye,  so  that  the  lord  may  not  be  pre- 
judiced; therefore,  as  in  the  case  of  a  common  appendant, 
where,  if  a  tenant  of  a  manor  purchased  a  seignory,  and  then 
granted  over  the  tenancy,  held  that  the  common  which  he 
had  before  should  still  be  appendant,  for  it  was  not  extin- 
goished  by  the  unity,  but  should  pass  with  the  tenancy, 
though  otherwise  of  a  common  in  gross  (A);  so,  where  a 
copyhold  tenement  was  seized  into  the  hands  of  the  lord, 
who  le-granted  it  as  copyhold,  the  right  of  conmion  was 
held  not  to  be  extinct,  and  that,  as  long  as  the  tene- 
ment to  which  it  belonged  was  demisable  by  copy  of 
court-roll,  it  would  remain  (t);  so,  if  the  lord  of  a  manor 

(t)  T)frrinifkam'9  ease,  4  Co.  38  a,  (/)  NeUom't  eoH,  3  Leon.  128. 

oting  24  E.  3.  25,  and  OTomiUng  14  (^)  1  Inst.  313.  b. 

An.  pt  20 ;  15  Afls.  pi.  2 ;  we  also  (A)  Jourdan  t.  Atwtod,  Ow.  122. 

Bfo.  Extingniihment,  pi.  19.  27 ;  2  (t)  Badger  t.  Ford^  3  B.  &  A. 

Silllls4Mod.3S3.  153. 
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iNcoRPORBAL  aUcii  Us  wsste,  the  copyholder's  right  of  common  ia  not 
MINTS.  gone,  although  the  commonable  soil  is  devested  from  his  per- 
son (J);  BO,  where  there  was  a  manor  in  the  king's  forest^ 
and  the  lord  and  the  tenants  had  common  in  the  wastes  of 
the  forest,  and  also  in  the  lands  of  the  fireeholders,  and  at 
the  dissolution  the  manor  came  into  the  king's  hands,  by 
this  unity  of  possession  the  common  was  extinct  as  to  the 
lord,  though  not  as  to  the  copyholder  (A).  If  only  part  of 
the  land  is  purchased  by  the  commoner  in  which  the  com- 
mon is,  it  is  extinct  only  for  that  part,  because  common 
appendant  is  apportionable,  see  ante,  §  883. 


Common  sp- 
purtenant, 
when  extin- 
gnished. 


338.  Common  appurtenant  cannot,  like  common  ap- 
pendant, be  extinct  for  part,  and  in  esse  for  part,  by  act  of 
the  parties,  (see  supra,  §  337),  (J);  therefore,  if  a  commoner 
purchases  parcel  of  the  land  in  which  he  has  common  ap- 
purtenant, this  extinguishes  all  the  common  (m),  common  ap- 
purtenant notbeingapportionable  like  common  appendant  (n); 
so,  common  appurtenant  to  house  and  land  is  exlanguished 
by  purchase  of  the  land  (p). 


Common  in 
groM. 


339.  Where  the  whole  waste,  in  which  common  in  groes 
sans  nombre  is,  comes  by  purchase  to  the  commoner,  it  is 
lost  {p) ;  therefore,  where  an  abbot  had  a  common  in  gross 
sans  nombre,  which,  on  the  dissolution  of  the  abbey,  became 
united  to  the  crown,  by  such  unity  of  possesmon  the  com- 
mon was  destroyed,  and  could  not  be  revived  in  the  hand  of 
the  patentee,  for  then  every  man  that  had  any  part  of  the 
abbot's  possesions  would  have  as  great  a  common  as  the 
abbot  himself  had,  and  the  king's  land  might  be  infinitely 


0)  18  Afls.  pi.  4. 

{k)  Itin.  de  Walthom,  W.  Jo. 
349. 

(/)  7)frringham*§  case,  9up, 

(m)  Dy.  339 ;  Wild's  case,  8  Co. 
79 ;  Morse  t.  Webb,  1  Brownl.  180 ; 
2  Brownl.  297. 

(n)  See  Kimpton's  ease,  Gonldsb. 


63;  S.  C,  Dom.  Kiagttw  r.  JM- 
lamy,  1  Leon.  44;  S.  C,  noo. 
Rampton's  ease,  dted  Cro.  EI.  ^ » 
S.  C,  And.  159,  pi.  203;  lee  abo 
ante,  §  333. 

(o)  Bradshaw  t.  Syrt,  Cro.  El* 
570. 

(p)  7  H.  6.  3. 
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8archaiged(y);  and  if  one  who  has  common  in  a  great  field   incorporbal 

in  which  many  have  land,  purchase  an  acre  from  one  of       ments. 

them,  all  his  common  wiU  be  extinct  (r) ;  but  it  has  been  said 

that  common  sans  nombre  in  gross  cannot  be  extinguished 

hj  purchase  of  parcel  of  the  land  (s) ;  and  shack  or  mutual 

oommon  will  not  be  extinguished  by  uniting  of  possession, 

because,  as  is  sidd,  it  is  for  the  public  good  that  it  should 

be  used  without  indosure  {t).     Extinguishment  is  properly 

produced  by  the  act  of  the  party,  for  by  act  of  law  there 

will  be  no  extinguirimient,  as  the  law  works  no  injury  {t)* 

2.  By  Severance. 

340.  Commons  are  likewise  destroyed  by  severing  them  What  will 
from  the  tenement  to  which  they  are  appendant  or  appur-  ranee, 
tenant,  as  where  one  aliens  the  tenement  excepting  the  com- 
mon right  attached  to  it  (u) ;  so,  if  a  man  seised  of  land  to 
which  oommon  is  appendant,  be  disseised  of  the  common, 
and  afterwards  enfeoff  another  of  tixe  land,  the  common  is 
extinct  for  ever  (or);  so,  if  a  house  be  destroyed  to  which 
common  of  estovers  is  attached  the  right  is  gone  (y) ;  but, 
enhiging  a  house,  or  building  new  chimneys,  will  not  cause 
aloes  of  the  right(2r);  nor  will  the  right  be  destroyed  by 
the  act  of  GK>d,  for  this  prejudices  no  man  (z) ;  so,  the  act  of 
the  lord,  independent  of  the  commoner,  will  not  operate  to 
the  prejudice  of  the  latter,  as  where  a  manor  was  granted  to 
A.,  with  a  reservation  of  trees,  and  A.  granted  a  copyhold 
estate  for  life,  it  was  held,  that  notwithstanding  the  reservar 
tioii,  the  tenant  might  take  the  loppings  (a). 


(f)  8a»yer*9  ea$e,  W.  Jo.  286 ;  Doe  t.  Davidtfrn,  2  M.  &  S.  175. 

S.  C,  dtea  3  Salk.  93.  (;r)  J^.  qf  London'9  ewe,  1  RoU. 

(r)  18  E.  3.  44 ;  11  An.  pi.  4.  Abr.  935. 

(t)  1  Ld.  Raym.  107.  (y)  Plowd.  381 ;  Winch.  45. 

(0  Km^iam'9  eate,  tup,  %  338.  (jr)  LuttreVt  ease,  4  Co.  86. 

(«]  1  RoU.  Abr.   401;   we  also  (a)  S^ieayne'e  cote,  8  Co.  63;  S.  C, 

Avett  T.  Joddrell,  2  T.  R.  415 ;  231 ;  see  also,  Hob.  43. 
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3.  By  Release. 

What  kiod  of  341.  It  has  been  held  that  a  release  of  oommon  in  one 
rates  an  eztin-  acre  is  a  release  of  all  (b) ;  but  in  Cok  y.  Foxnum{e\  the 
guishment.  Court  held  it  not  to  be  extinguishment^  but  that  the  com- 
mon was  in  that  case  apportionable^  so  that  it  should  be  no 
prejudice  to  the  terre-tenant;  and  60>  in  Benson  v.  Chester  (d), 
it  is  said^  that  *^  a  release  by  one  commoner  of  his  right  oyer 
one  part  of  the  common  may  possibly  operate  as  a  release 
of  his  right  over  the  whole»  but  if  that  were  the  consequence 
of  a  release  by  all  the  commoners,  there  would  long  ago  hare 
been  an  end  of  all  the  rights  of  common  throughout  the 
kingdom  (cf)." 


Where  inclo- 
sure  operates 
an  extingnish- 
ment,  or  other- 
wise. 


4.  By  Approvement  or  Inchsure. 

342.  Approvement  by  the  lord^  operating  to  exclude  the 
commoner  from  the  improved  party  is  an  extinguishment  of 
common  as  to  that  part  {g);  but  if  the  commoner  purchase 
a  part  which  is  approved,  his  common  shall  not  be  extinct 
in  the  residue :  therefore,  where  one  had  common  appen- 
dant to  his  tenement,  and  the  lord  improved  a  part  of  the 
waste,  leaving  sufficient  common  for  the  commoners,  and 
afterwards  enfeoffed  the  commoner  of  the  improvement,  held 
that  this  did  not  extinguish  his  common  in  the  residue  (A). 

In  common  pur  cause  de  vicinage  if  one  inclose  part,  it  is 
an  extinguishment  of  all  the  common  (t) ;  and  it  is  the  same 
if  but  one  acre  be  inclosed  {Jc) ;  but  to  effect  an  entire  extin- 
guishment of  this  common,  there  must  be  such  an  indosure 
as  will  prevent  the  cattle  from  straying  from  one  field  to 


(b)  Morte  t.    Webb^    1   Brownl. 
180 ;  Wood  T.  Moreton,  Id. 

(c)  Noy,  30. 

(d)  8  T.  R.  401. 

(e)  Per  Ld.  Kenyon;  C.  J. 
(ff)  See  ante,  (  336. 


(A)  D7.399,pL45. 

(0  Boom  and  Palmer'i  ease,  4 
Co.  37 ;  S.  C,  I  Biownl.  174. 

(k)  Harding  t.  Brooket,  3  Keb. 
24. 
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the  other  (/).     In  Bradshaw  v.  Bokenham(m\  it  is  said,    incorporbal 

HEREDITA<» 

that  if  a  commoner  incloses  part  of  the  waste  in  which  he        ments. 
ought  to  have  common,  it  is  extinguished;  but  in  Brad- 
tkttw^s  case  (n),  the  right  of  common  in  such  case  is  sus- 
pended.    As  to  the  effect  of  indosures  imder  Indosure 
Acts,  see  Dig.  P.  ii.  tit.  Common  (Incix>sure). 

5.  By  ZHssolution  of  the  Estate, 

343.  If  Uie  estate  be  dissolved  to  which  the  common  is  DetermioatioR 
attached,  the  common  will  go  with  it,  as  if  a  corporation  °^  co»^POf*^»oii. 
having  common  in  gross  be  determined,  the  right  is  ex- 
tinct (o) ;  so,  if  the  inhabitants  of  a  vill  claim  common  as 
appendant  to  an  ancient  messuage,  and  any  one  builds  a 
new  house  or  destroys  the  ancient  messuage,  the  common 
is  gone  (p) ;  so,  by  enfranchisement,  the  common  is  extin-  Enfranchiw- 
goished,  for  common  which  was  first  gained  and  annexed  ^^'^^ 
to  a  copyhold  by  custom,  will  be  lost  when  the  copyhold  is 
extinct  by  enfiranchisement,  for  common  is  not  in  its  own 
natore  incident  to  a  copyhold  estate,  but  a  collateral  interest 
gamed  by  usage;  therefore,  where  a  copyholder  of  a  mes- 
suage and  land  for  life,  had  common  in  the  lord's  waste,  and 
the  lord  granted  and  confirmed  the  said  messuage  and  lands 
with  the  appurtenances  to  him  and  his  heirs,  it  was  held 
that  he  should  still  not  have  common,  f(Hr  the  estate  to 
which  the  common  was  annexed,  was  destroyed  by  his  own 
act,  for  in  accepting  the  freehold,  the  common  was  also 
destroyed  (9),  unless  there  be  special  words  of  grant,  as  if  a 
copyholder  hath  common  in  the  waste,  and  the  lord  enfeoffs 
him  of  the  copyhold  ^  with  all  pastures  and  commons  what- 
soever to  the  said  messuage  or  tenement  belonging,  used,  or 


(0  Oulkii  T.  Lopes^  13  Ea8t,S48.  <^)  Marthmn  ▼.  Hunier,  Cro.  Jac. 

(m)  N07, 186,  citing  11  H.  6. 22;  253 ;  S.  C,  nom.  Mattam  v.  Hunter^ 

W  H.  6. 11.  Yclv.  189 ;  S.  C.  Damn  v.  Hunter, 

(a)  1  RoU.  Abr.  938.  Noy,  136;    see  also  Hob.  190;    1 

(4>)  27  H.  8.  10.  Brownl.   220  ;    2  Brownl.  209  ;    1 

ip)  Cottmrd  ▼.  Wingfieid,  2  Leon.  Bulstr.  2. 
44. 
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IKCORPORKA1.   enjoyed  therewith^"  the  oonunon  is  preserved^  because  the 

H  BRRDIT  A  * 

MSNT8.  Intent  is  clear  that  a  like  common  should  be  granted  as  he 
had  before  (r);  but  when  the  lord  grants  and  confirms  the 
copyhold  lands  with  the  word  apportenanoesy  it  was  held 
that  the  common  was  not  saved  bj  the  general  word  **  ap- 
purtenances," because  the  common  is  not  appurtenant  to  the 
freehold  granted  by  the  lord  to  which  these  words  must  be 
supposed  to  refer  («),  and  the  word  '*  appurtenance"  is  not 
suffident  to  pass  the  common  ($) ;  so»  where  a  copyholder 
had  used  to  take  estovers  to  repair  the  hedges,  and  the  loid 
granted  to  him  the  freehold  by  the  words  ^'  all  the  lands 
and  tenements  thereunto  appertaining,"  it  was  nevertheless 
held,  that  he  should  not  have  common  in  the  land  of  the 
lord(r). 


Exoeptioin  to 
the  role  as  to 
enfranchiie* 
ment. 


344.  A  distinction  has,  however,  been  taken,  when  the 
wastes  in  which  the  copyholder  has  common,  are  within 
the  manor  or  out  of  the  manor;  therefore,  where  copyholders 
had  common  in  the  soil  of  a  stranger,  it  remained  notwith- 
standing the  enfranchisement  of  the  land,  and  diould  be  en- 
joyed by  all  the  tenants  of  the  land,  as  it  had  been  before 
by  the  copyholders  (u).  And  it  is  said,  **  that  where  a  copy- 
holder chums  conmion  in  the  waste  of  the  manor,  it  properly 
and  strictly  belongs  to  his  estate  as  copyholder,  and  if  he 
enfranchises  his  copyhold  his  conmum  is  lost ;  but  where  he 
claims  it  out  of  the  man(Nr,  it  belongs  to  the  land  and  not 
to  the  estate;  and  if  he  enirandiisesthe  estate,  yet  the  com- 
mon continues  (z).*' 

But  where  one  had  two  numors.  Dale  and  Sale,  and  the 
copyholders  of  Dale  had  used,  time  oot  of  mind,  to  have 
common  in  the  manor  of  Sale,  etecantra;  and  the  lord  sold 
both  the  manors,  and  afterwards  the  copyholders  of  the 


(r)  Worley'i  coie,  2  And.  168. 
(«)  YelT.  189,  lee  nqtra,  n.  {q). 
(0  fM  ▼.  Ward,  Moor.  667. 
(«)  Packman  ▼.  CoU,  2  Sid.  84. 


(s)  Per  Holt,  C.  J.,  GnmiUr  ▼. 
Oldfield,  S.  C,  nom.  Qrowikir  ▼. 
aidjieid,  2  Ld.  Raym.  1225. 
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manor  of  Dale  died,  and  others  were  admitted,  it  was  held   incokporkal 
that  they  ooold  not  claim  the  common  which  the  other  had,        mbnts. 
for  it  was  extinguished  by  the  alteration  (y). 

In  cases  of  this  kind,  however,  it  appears  that  parties  Relief  in 
may  have  idief  in  equity;  therefore,  where  the  lord  of  the  ^^^' 
manor  enfranchised  a  copyhold  with  all  commons  thereto 
belonging,  it  was  held,  that  altiiough  the  common  was  ex- 
tinct at  law,  yet  it  subsisted  in  equity,  and  it  was  decreed, 
that  the  jdaintiff  should  have  the  same  right  of  common  as 
bebnged  to  the  copyhold  (z). 


VIl  Sbttspension  of  t^t  3l&tsdt  of  (iTommon. 

i  345.  Wkat  it  t«,  mtd  when  it  htg^pem, 
346.  Other  Caeee  of  Swpetuiom, 


§  345.  In  some  cases  the  common  will  be  lost  for  a  time  what  it  u,  and 
only,  or,  as  it  is  termed,  will  be  suspended,  as  where  a  com-  "^^  **  ^' 
mooer  takes  a  lease  of  one  acre  out  of  which  his  common 
issnes,  the  whole  of  his  right  is  suspended  during  the 
temi  (a);  so,  if  a  conmioner  inclose  part  of  the  waste  in  which 
be  feeds  his  cattie,  his  right  was  held  thereby  to  be  sus- 
pended (b);  so,  if  he  disseised  his  lord,  the  common  was  sus- 
pended during  the  disseisin  (c).  So,  if  the  commoner  were 
disedsed,  his  common  should  cease  until  he  had  recovered 
bis  seisin,  that  the  common  might  not  be  doubly  charged  (d). 

346.    So,  where  the  common  is  not  extinguished  by  other  casn  of 
reaawi  of  the  inequality  of  the  estates,  a  suspension  only  is  ■'"P^"**"* 


(y)  Gryme'e  eaee,  1  Bnlgt.  19,  eed  (b)  Bradehaw*9  eaee,  1  RoU.  Abr. 

fMTff.  938. 

(x)  Stytmt  ▼.  Staier,  2  Vera.  250;  (e)  16  H.  7.  11,  cited  Bro.  Com. 

aeeiIflo6Mod.  19,  20.  pL  12. 

{•)  11  H.  6.  22  a.  b.,  cited  9  Co.  {d)  19  H.  6.  33. 
135. 
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iNcoBPOREAL  thc  coDsequence^  as  where  a  paraon  had  common  appendimt 
to  his  parsonage  out  of  abbey  lands^  and  the  parsonage  was. 
afterwards  appropriated  to  the  abbot  and  his  successors,  it 
was  held  that  the  abbot  had  not  an  estate  of  equal  duration 
in  the  one  as  in  the  other,  for  the  parsonage  may  be 
disappropriated,  and  then  the  parson  shall  have  common 
again  (tf);  so,  where  common  was  annexed  to  certain  tene- 
ments, parcel  of  the  abbey  of  Sarum,  which  came  to  H.  8, 
at  the  dissolution,  and  the  Duchy  of  ComwfJl,  in  whidi 
a  common  H.  was  at  that  time  also  in  the  possession  of 
H.  8,  so  that  hereby  there  was  unity  of  possession,  both 
of  the  tenements  to  which  the  common  of  pasture  apper- 
tained and  of  the  H.  common,  yet  it  was  held  that  this  was 
not  such  a  unity  of  possession  as  would  work  an  extinguish- 
ment, for  the  Idng  had  only  a  base  fee  in  the  Duchy  of 
ComwfJl,  being  in  only  for  want  of  an  heir,  but  he  had  a 
fee  simple  in  the  H.  common,  therefore  the  common  was 
only  suspended  (/) ;  so,  if  a  copyholder  as  such  has  a  right 
of  common  in  an  adjoining  manor,  and  he  purchases  that 
manor,  it  would  not  extinguish  for  ever  the  right  of  com- 
mon incident  to  his  copyhold,  because  that  would  preju- 
dice the  lord  (7). 


VIII.  3iaeb{bal  of  Commons. 

\  347.  In  what  CoMti.  \  347.  What  amounU  to  a  new  Grwii. 


In  what  caM«.  §  347.  Coumion  though  extinguished  for  a  time  may  nerer- 
theless  not  be  wholly  lost,  but  will  afterwards  revive,  and 
this  may  happen  not  only  in  the  cases  of  suspension  before 
mentioned,  but  also  in  some  cases  of  anew  grant;  therefore, 
where  the  suspension  takes  place  during  a  term,  it  was  held 


(«)  Anon,t  Oodh,  4. 

(J)    R,  ▼.  Hermitage  {Inhab.), 


Garth.  241. 
(y)  Aiy.,  2  T.R.  421,422. 


REViyAL  OF  COMMONS.  311 


tbt  the  commoner  who  made  the  lease  might  daim  the  com-  incorporeal 
mon  generally  by  prescription,  for  the  suspension  respected  °^ents.^' 
the  possession  only,  and  not  the  right,  and  the  inheritance 
of  the  conmion,  therefore,  still  rem»bed,  and  where  prescrip- 
tion or  custom  makes  a  title  of  inheritance,  the  party  cannot 
alter  or  wave  it  by  matter  in  pais  (A) ;  so,  although  a  grant 
of  all  common  belonging  or  appertaining  to  land  was  held 
not  to  revive  a  common  which  had  been  extinguished  by 
unity  of  possession;  yet  if  the  grant  had  been  of  all  com-  what  amounta 
mons  used  therewith,  it  would  have  amounted  to  a  new  ^^  *  ^^^  *^"**' 
grant  (t);  but  a  user  on  the  part  of  the  occupier  must  be 
proved,  otherwise  the  common  will  not  pass  (A);  so,  if  a 
copjhold  to  which  common  belonged  escheat,  and  the  lord 
grants  it  with  all  common  appurtenant,  it  was  held  that  the 
grantee  should  have  common,  although  the  ancient  common 
was  extinct,  for  it  operated  as  a  new  grant  (Z) ;  so,  a  grant  of 
Himley-Hall,  and  „  all  lands,  tenements,  and  hereditaments 
thereto  belonging,  or  therewith  occupied  and  enjoyed,  in  like 
manner  as  A.  had  enjoyed  them,  the  old  common  having 
been  extinguished  by  unity  of  possession,  this  was  holden  to 
revive  the  common,  and  it  should  be  intended  that  this 
was  a  feeding  and  should  be  the  same  as  the  tenant  A.  had 
had(m> 

(A)  1  Init  114.  b. ;  9  Co.  135.  £1.  794. 

{()  CUmeniir,  Lambert,  I  TnukU  (m)    Oargrwe   ▼.    Oargrwe,    2 

205.  Brownl.   52.    See  alao  Hob.    131; 

{k)  Bradikaw  ▼.  Byre,  Cro.  El.  Sandeyt  ▼.  Oliff,  Moor.  467,  pi.  663 ; 

570.  Clemenie  ▼,  Lambert,  ntp. 

(0   Woriedffe  ▼.  KingMwel,  Cro. 
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INCORPOREAL 

HBRXDITA- 

T^lT       If .«./«. ^/. -«     4.     ^tt  !^^i        t    /W 

^.      .V      «        t^jm              k.  * 

IX.  Infttrfes  to  Utg^t  of  Common,  ano  tgnt  itumtotts. 

i  348.  Di$9Mn. 

$  354.  Remediee. 

J)Uturb4me$. 

By  the  Party'e  own  Act. 

349.  Remedy  for  Dieeeiiim  for^ 

355.  When  opplie^U,  or  other- 

merty. 

wifff. 

Bewtedy  remainimy. 

356.  By  Aetim  on  the  Cue  eymntt 

350.  Di$ire9$. 

Lord. 

Drift  qfCattU. 

357.  Not  by  Treepaee. 

Ji^wriee  h%  reepeei  to  F^neee. 

358.  Remediee  ^  one  Cemmemer 

351.  Juriedietum  of  the  Leet. 

ayainet  Another. 

Juriedietion  qf  the  CmtH  of 

359.  RemedieeqfOommonereyeM 

Chancery, 

Stranyere. 

352.  Dieeeiem. 

DtMeeUin  at  Bteetion. 

353.  Dieturbanee  of  Commoner  by 

DUtreee. 

the  Lord,  Sre. 

§  348.  Injuries  to  the  right  of  oommon^  and  their  aerenl 
remedies,  are  such  as  affect  the  lord  and  the  commoner. 


Dioeiain. 
Distorbuice. 


1.  Affectioff  the  Lord, 

The  civil  injuries  affecting  the  lord  are  either  diaseism 
or  disturbance.  Disturbance  is  any  act  bj  which  the  right 
of  another  to  his  common  is  incommoded  or  diminished  (n). 
Disturbances  are  of  different  kinds,  as  when  one  having  no 
right  puts  cattle  on  the  lord's  waste  (o),  or  one  having  a  right 
either  puts  cattle  which  are  not  commonable  (p),  or  pats 
more  cattle  on  the  waste  than  the  herbage  will  sustaia,  or 
the  party  has  a  right  to  place  there,  which  is  called  sur- 
charging {g),  or  encroaches  on  the  waste  by  indosure  or 
otherwise  (r). 


349.  The  remedy  for  disseisin  is  ejectment,  and  that 
is  the  only  remedy  since  the  abolition  of  the  assize  of  novel 


(«)  3  Comm.  237. 
(o)  See<m/^§317. 
(p)  See  ante,  §  307. 


(q)  2  Lev.  87. 
(r)  14  Eut,  489. 
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diflseism  by  the  3  &  4  W.  4,  c  27,  s.  36  (see  Dig.  P.  ni.  tit  xnookpomal 
Limitationb);  but  before  that  act  abolishing  a  writ  of  right     "  mbktJ^" 

the  lord  was  barred  his  remedy  by  ejectment  by  an  adverse  Remedy  for 

possession  of  twenty  years,  and  must  have  had  recourse  to  a  ^erly.     ^^' 
writ  of  right  (s),  and  now  in  that  case  he  is  barred  from 


:  any  action. 

The  remedies  for  disturbances  are  either  by  action,  writ 
of  admeasurement,  or  distress. 

The  brd  might  (before  the  3  &  4  W.  4,  c.  27,  s.  36,  abo- 
lishing real  actions)  have  brought  a  quo  Jure  against  a  claim- 
ant putting  in  hb  cattle,  but  now  he  may  bring  either  an 
action  of  trespass  or  a  special  action  on  the  case,  which  in 
pnictioe  had  long  superseded  the  former  writ. 

Another  remedy  for  surcharges  was  a  writ  of  admeasure- 
ment whereby  the  number  and  description  of  cattle  might 
be  ledaoed  within  their  proper  bounds  (t).  This  writ  lies 
either  where  a  common  appurtenant  or  in  gross  is  certain  as 
to  number,  or  where  a  man  has  common  appendant  or  ap- 
purtenant to  his  land,  the  quantity  of  which  has  never  yet 
been  ascertained  (x) ;  this  remedy,  though  deemed  to  be  the 
most  effectual,  has  in  practice  given  way  to  the  more  sum- 
mary and  expeditious  remedies  by  trespass  or  action  on  the 
esse. 

The  lord  may  maintain  an  action  for  every  trivial  tres- 
pass, because  of  the  entry  and  trespass,  although  it  is  other* 
wise  with  the  commoner  (y) ;  and  it  is  not  necessary  that 
the  owner  of  the  soil  should  be  actually  in  possession  to 
enable  him  to  mwitain  an  action ;  therefore,  where  a  rever-* 
sioner  sued  his  tenant,  lessee  of  the  manor,  for  wrongfully 
inclosing  parcels  of  the  common,  held  that  the  action  was 
well  brought  (z). 

(t)  Cnaek  ▼.   WUmot,  2  Taunt.  86 ;  1  Fitih.  K.  B.  125,  D. ;  1  RoU. 

160,  n.;  S.  P.,  Nmwie  t.  Baam,  2  Rep.  365 ;  2  Ld.  Ra7in.ll87. 

Tnmt.  156.  (y)  Seepoit,  $  356;  3  Comm.  237. 

(0  Braet.229;  Flet.262;  Britt.  148.  (z)  (k^ord  (Queen's  Colieffe,  ^v.) 

(jr)  3  Comm.  238  ;  we  also  2  Inst.  ▼.  HaUett,  14  East,  489. 
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INOORPORVAL 

HSmSDITA- 

MBNT8. 


Distras. 


350.  In  the  case  of  strangers  putting  in  their  cattle, 
there  is  no  question  as  to  the  lord's  right  to  distndn  them 
damage  feasant  (a) ;  so,  where  the  number  of  beasts  which  a 
commoner  may  depasture  is  limited,  it  is  also  settled  that 
the  lord  may  distrain  (6);  but  where  the  commoner  had 
a  right  of  pasture  for  one  ox  only,  and  put  on  two»  it  was 
held,  that  the  lord  could  only  take  the  ox  put  on  last,  but  if 
put  on  together  then  he  might  have  his  choice  {c) ;  but  see 
on  this  point  HaU  y.  Harding  (d).  It  was  held  formerly 
that,  in  the  case  of  appendancy  the  lord  could  not  resort  to 
this  remedy  until  the  common  had  been  admeasured  [e) ;  80» 
it  has  been  sud  that  the  lord  could  not  distndn  a  com- 
moner's cattle  whose  right  was  regulated  by  amchaney  and 
levancg  {f) ;  and  so,  where  a  man  turns  on  his  cattle  under 
some  colour  of  right,  the  lord  cannot 'distrain,  sed  secus 
Drift  of  catUe.  where  he  has  no  right  {g) ;  so,  the  lord  may  drive  the  cattle 
of  the  commoner  with  those  of  a  stranger  to  pound  upon  the 
oonmion,  in  order  to  sever  them,  without  a  custom  for  so 
doing  (A) ;  and  if  the  cattle  of  a  stranger  be  on  the  common, 
he  may  drive  them  out  or  impound  them  {h) ;  and  if  the 
oommon  be  surcharged,  he  may  detain  the  cattle  till  satis&c- 
tion  for  the  trespass  without  a  prescription ;  for  distress  is 
incident  to  the  drift  of  a  common,  being  a  thing  of  common 
right  for  the  preservation  of  the  common  (t).  As  to  the 
drift  of  a  common,  see  Dig.  P.  i.  ii.  fit.  Common. 

As  to  the  injuries  to  the  lord's  estate  for  the  want  of 
fences,  there  is  an  old  writ  entitled  curia  clavdendoy  now 
disused,  when  a  neighbour  neglected  to  inclose  his  land,  but 
this  is  now  dealt  with  as  other  nuisances;  see  iurther  as  to 


Injnries  in  re- 
ipect  to  fences. 


(a)  See  mUei  $  317. 

(b)  Dunm  ▼.  Jamea,  1  Roll.  Abr. 
665  ;  8.  P.,  EUU  ▼.  Jtow/et,  WiUei, 
638. 

(c)  BUi9  ▼.  Rowlet,  n^, 
(dO  4  BniT.  2426. 

(c)  F.  N.  B.  125.  D. 


(/)  SWils.  126. 

(ff)  lb. ;  see  alao  Shpir  ▼.  AOt^i 

1  Brownl.  171 ;  S.  C,  2  RoU.  Abr. 
706 ;  Dunn  ▼.  Jaaui,  1  Fraem.273: 

2  Saand.»  Wnu.  ed.,  328. 

(A)  TkomoBV.  Niekoli.ZhBf Al- 
ii) Bromfieid  ▼.  l^M,  2  LeT.87. 
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remedies  jM?^/,  tit.  Injubies  to  Things  Keal.    Malicious   incobf'obral 
injuries  to  fences  generally  are  provided  for  by  the  Malicious        mints.  ' 


Injuries  Act  7  &  8  Geo.  4,  see  Dig.  P.  i.  tit.  Malicious  Malicious  in- 
Ikjubies.  ^'^'"• 

351.  As  a  rule,  injuries  to  the  lord's  waste  cannot  be  in-  jurisdiction  of 
quired  of  at  a  leet,  held,  therefore,  that  an  amercement  for  ^®  ^^' 
putting  geese  on  a  common  could  not  be  distrdned  for  under 
the  authority  of  such  a  court  (A) ;  so,  a  presentment  at  a  leet 
for  digging  coney-burrows  has  been  quashed  (/);  but  the 
by-laws  of  a  leet  may  be  enforced  where  there  is  a  custom 
for  so  doing  (m). 

The  jurisdiction  of  the  Court  of  Chancery  has  been  ex-  Jurisdiction  of 

•     ..  •  1      •  /•      •  the  Court  of 

ercified  m  respect  to  commons,  not  only  m  enforcmg  agree-  chancery, 
ments  respecting  inclosures,  and  in  aid  of  the  lord's  power 
to  approve  (n),  but  also  by  injunction  in  restraining  exces- 
sive improvements  (o) ;  preventing  injuries  to  young  trees 
by  the  commoners'  cattle  (p);  so,  in  cases  of  excessive 
use  of  turbary  (q)y  and  other  like  matters,  but  equity  will 
not  interfere  where  the  plidntiff  has  clearly  his  remedy  at 
Jaw(r). 

2.  LyuTies  affecting  the  Rights  of  the  Commoner^  and  their 
Remedies. 

352.  Injuries  to  the  rights  of  the  commoner  may  be 
either  by  disseisin  or  disturbance. 
Where  a  commoner  is  ousted  of  common  appendant  or  Disseisin. 

(i)  WarmleigMon  ▼.  Burton,  Cro.  301 ;  Arthington  ▼.  Fawkea,  2  Vem. 

EL  448.  356  ;  Anon,  Gilb.  Eq.  Rep.  183 ;  S 

(0  Ayrto'  eoat,  T.  Raym.  160.  C,  Eq.  Ca.  Abr.  207. 

(«)  Bxcesier  (^Barf)  ▼.  Smiih,  2  {q)  Biehard*  ▼.  Noble,  3    Mer. 

U),  367.  373. 

(»)  Jkmiei  ▼.  Ardem,  Toth.  118,  (r)  Fine9  ▼.  Cobb,  2  Vem.  116 

ind  other  cases;  see  Woolr.  L.  of  T.Pa/mer.Mos.  169;  S.C.,Eq 

Com.  c.  xxT.  Ca.  Abr.  207  ;  Deneh  y.  Bampton,  4 

(o)  Trigg  r,  Pagte,  Toth.  175.  Ves.  708. 

(p)  Weekea  ▼.   Stoker,  2  Vern. 


\ 
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xNcoRFOftBAi.   appurtexumty  whether  of  pasture,  estovers,  or  other,  hu  re- 
MENTt.        medies  were  (before  the  3  &  4  W.  4,  c.  27,  s.  36,  abolishing 


assizes)  by  an  assize  of  novel  disseisin,  or  by  ejectment  («), 
but  now  by  ejectment  only ;  and  the  party  injured  will  re- 
cover seisin  of  estovers,  although  the  owner  has  stubbed 
up  the  wood,  so  that  there  can  be  no  more  {t) ;  and  as  to 
when  assize  might  be  brought  and  when  ejectment,  see  1 
Freem.  447;  8  Keb.  738;  1  Str.  64;  Adams  on  Eject- 
ment, 19,  292;  also  further  past,  Injubiss  to  Thino6 
Beal. 


Distnrbince  of 
commoner  by 
the  lord,  &c. 


868.  A  commoner  may  be  disturbed  in  the  enjoyment  of 
his  common  either  by  the  lord,  or  by  another  commoner, 
or  by  a  stranger.  The  injuries  which  he  suffers  from  the 
lord  are  either  an  undue  approvement,  or  making  undae 
erections,  or  surcharging  the  common^  wrongful  distreflB> 
obstructing  the  way  to  the  common,  and  the  like.  As  be- 
tween one  conmoioner  and  another,  the  most  common  in- 
juries complained  of  are  surcharging  the  waste,  taking 
unreasonable  estovers,  digging  pits,  and  the  like.  The 
conmnoner  may  be  disturbed  by  a  stranger,  either  by  his 
putting  on  cattle  when  he  has  no  right  so  to  do,  or  by  dig- 
png  or  carrying  away  stones,  clay,  &c 


Remedies. 


Bj  the  party's 
own  act. 


354.  The  remedies  which  the  conmaoner  has  are  eithei 
by  his  own  act,  by  action,  or  by  distress. 

If  the  lord  approves  without  leaving  sufficient  commoDi 
the  commoner  may  break  down  the  whole  inclosure(«); 
but  a  distinction  has  been  taken  where  the  commoner  is 
entirely  excluded  from  his  common  by  the  lord,  and  where 
he  is  only  abridged  of  his  right,  for  in  this  latter  case  he  can- 
not abate  the  nuisance  or  redress  himself  by  his  own  act  (x); 


(«)  Mary'teoMe,  9  Co.  112;  Hob. 


43. 


(0  Hob.  43. 


(«)  2  Inst.  88. 

(#)  6T.  R.  66;ieeaia#,|324. 


commoner's  remedy  for  injuries  to.  317 

and  an  infonnation  has  been  granted  against  copyholders    incorporbal 
for  pulling  down  inclosures  when  there  were  sufficient  gaps        mbnts.  ' 
for  them  (y). 

So,  where  there  is  an  excess  of  coney  burrows,  or  other 
holes  or  pits  on  the  common,  the  commoner  cannot  him* 
self  remove  the  nuisance,  not  even  although  his  cattle  fall 
into  the  pits,  for  he  can  neither  kill  the  coneys  or  fill  lip  the 
pits,  his  remedy  in  that  case  being  only  by  action  (2:). 

It  has  indeed  been  said  that  a  commoner  might  fill  up 
pits  made  by  a  stranger  (a) ;  but  see  contra,  1  BrownL  228, 
also  ante,  §  323.  It  is,  however,  settled,  that  although  the 
commoner  may  not  kill  the  coneys  put  on  the  common  by 
the  lord,  yet  he  may  kill  those  that  are  bred  in  a  neighbour's 
land,  and  cannot  therefore  maintain  an  action  against  the 
owner  of  the  conies  (A),  for  conies  heiugfera  ruUura  no  one 
has  any  property  in  them  (c). 

355.  So,  if  the  lord  sells  the  trees  so  that  the  commoner  when  applica- 
is  deprived  of  his  estovers,  he  may  have  his  action,  but  he  ^^^^  ^^^^^' 
cannot  by  his  own  act  redress  the  wrong ;  therefore,  where 

one  had  a  common  of  estovers  in  the  wood  of  another,  he 
could  not  take  away  any  part  of  that  which  was  cut,  but 
should  be  put  to  his  action  (d) ;  and  this  applies  to  what  is 
done  by  others  as  well  as  by  the  lord ;  the  commoner  can- 
not himself  remedy  his  own  wrong,  therefore  he  cannot 
justify  Aspersing  the  ashes  cut  and  burnt  by  a  stranger,  who 
has  a  colour  of  right,  for  by  cutting  and  burning  them  he 
has  a  property  therein  («). 

356.  The  proper  and  usual  remedy  for  a  conmioner  as  By  acttcm  m 

the  CMse^ 

(y)  R.  ▼.  WyviU,  2  Mod.  66.  (c)  Himley   ▼.   Wilkituon,  Cro. 

(z)  Anon,,  2  Leon.  201 ;  Coney* a  Car.  387. 

me,  Godb.  122.  (<0  Spilnum  r.  Hermitage,  1  Roll. 

(a)  Howard  t.  Spencer,  1  Keb.  Abr.  406. 

884.  {e)  Raekham  y.  Jeeup,  3  VHls. 

(k)  Bowlalon  ▼.  Hardy,  5  Co.  104 ;  332,  recognising  Baetei  y,  Maynard, 

S.  C,  Cro.  EL  547  ;  S.  C,  Moor.  Cro.  El.  819,  and  Woadeon  ▼.  Naw 

453.  ton,  2  Stra.  777. 
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iNcoEPORVAL   sgaiiist  thc  lord  or  another  commoner  is  by  action  on  the 
MBNT8.       case ;  but  he  cannot  have  an  action  for  every  trespasSy  for  if 
it  be  80  small  that  he  has  not  any  loss,  but  sufficient  oonunon 
remains  for  him^  then  he  shall  not  have  any  redress  (/). 


Not  by  trei. 
pasa. 


Indictment. 


3.57.  S09  a  commoner  cannot,  like  the  lord,  have  an  action 
of  trespass,  for  he  has  no  ownership  in  the  soil,  22  Ass.  pL 
48,  cited  Bro.  Com.  pL  24,  Smith  v.  Kemp  (^),  although  in 
this  latter  case,  which  was  trespass  for  taking  fish  in  a  free 
fishery,  the  plaintiff  had  judgment,  on  the  ground,  that  it 
should  be  intended  that  they  were  the  phdntiflTs  own  fisL 
In  another  case,  where  the  lessee  of  a  copyholder  for  life 
brought  trespass  vi  et  armzs^  for  breaking  his  dose  and  cat- 
ting his  trees,  it  was  held  that  the  copyholder  was  as  much 
tenant  of  the  trees  as  of  the  land,  and  that  if  H.  has  all  the 
thorns  in  such  a  place  for  estovers,  he  may  maintain  trespass 
against  any  one  that  cuts  them,  even  his  grantor,  and  in 
such  case  need  not  aver  that  he  burnt  them  (A) ;  this  de- 
cision was  affirmed  in  the  Exchequer  Chamber,  but  reveraed 
by  the  Lords,  on  the  groimd,  that  the  tenant  could  not  exit 
them ;  and  if  the  lord  could  not,  then  they  must  rot  on  the 
ground  (A). 

A  commoner  can,  however,  in  no  case  proceed  by  indict- 
ment against  the  lord,  but  by  action  only  (t). 


Remedies  of 
one  commoner 
against  an- 
other. 


Action. 


358.  As  to  the  remedies  of  one  commoner  against  an- 
other, he  may  have  a  writ  of  admeasurement,  an  action  on 
the  case,  or  a  distress  against  his  fellow  commoner,  accord- 
ing to  the  circumstances. 

If  a  man  be  disturbed  by  another,  who  has  an  equal  light 
with  himself  to  the  profits  of  the  land,  either  by  surcharging 
the  wastes,  taking  unreasonable  estovers,  turbary^  and  the 


(/)  9  Co.  113. 
(^)  4  Mod.  186. 

(A)  Athmead  ▼.  Ranger,  2  Salk. 
638 ;  S.  C,  1  Ld.  Raym.  551,  Com. 


71;    11   Mod.  18;    12  Mod.  380; 
Holt,  162;  Port.  152. 

(t)  WUiouffhiy'9   eoH,  2  LeoD. 
117. 
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like,  an  action  on  the  case  is  now  usually  preferred  to  a  writ   incorporval 
of  admeasurement.  mbnts. 


In  the  case  of  surcharging  the  waste^  it  is  no  objection 
to  one  commoner  bringing  an  action  against  another^  that 
he  Iiimself  has  surcharged  the  common;  for  if  A.  infringe 
the  right  of  common  of  B.,  it  is  necessary  that  B.  should 
have  A.'s  right  ascertained,  otherwise  his  wrongful  act  would 
in  procecs  of  time  become  evidence  of  his  right  (*)• 

If  a  writ  of  admeasurement  be  sued,  he  cannot  take  the  Admeasure- 
cattle  of  a  fellow  conmioner  before  the  admeasurement,  al-  ^^  ' 
though  he  may  afterwards,  for  ''where  there  is  a  colour  of 
right  for  putting  in  the  cattle  a  commoner  cannot  distrain, 
because  it  would  be  judging  for  himself^  in  a  question  that 
depends  upon  a  more  competent  inquiry ;  but  where  cattle 
are  put  upon  the  common  without  any  colour  or  pretence  of 
ri^t,  the  commoner  may  distrain  them,  and  therefore  he 
may  distrain  the  cattle  of  a  stranger  (J)J^  But  this  rule  with 
regard  to  distress  as  between  conunoners  may  be  superseded 
by  special  agreement ;  therefore,  where  there  was  a  mutual 
agreement  between  the  plaintiff  and  defendant  that  neither 
shoold  turn  any  sheep  or  other  cattle  loose  into  certdn  fields 
for  twelve  years,  held  that  this  was  a  release  or  extinguish- 
ment pro  tempore  of  the  plaintiff's  right,  and  might  have 
been  pleaded  as  such  (m). 


359.  A  conunoner  as  against  a  stranger  may  have  an  Remedies  for 

.  ,.   .  commoners 

ejectment,  an  action  on  the  case,  or  a  distress.  agaimt  stran- 

If  a  strancrer  eat  the  common  of  a  freeholder,  the  latter  ^^"*   . 

.  ...  .         ,  .  .  J     DiMciam  at 

may  consider  it  as  a  disseisin  and  bring  his  action  accord-  election, 
ingly,  for  a  disseisin  of  common  is  the  taking  away  of  the 
profits  of  the  common  (n) ;  and  a  copyholder  may  have  an 
action  on  the  case  for  a  like  injury  (o);  so,  where  clay  was 
dog  by  a  stranger,  held  that  an  action  on  the  case  would 

{*)  Hoittm  ▼.  Jhdd,  4  T.  R.  71.  («)  Crogate  ▼.  MorrU,  1  Brownl. 

(0  Per  Lord  Maoafidd,  C.  J.,  4  197. 

Bair.  2426.  (o)  Terry  ▼•  Goodier,  1  RoU.  Abr. 

(«)  WkUemamr. King,  2  U.  Bl.  4.  89. 
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iNcoBPORBAL  Uc  (/») ;  but  wheii  day  has  been  dug,  or  grass  cat  by  a 
MBNT8.  stranger,  it  is  not  competent  for  the  commoner  to  carry 
them  away,  because  when  once  severed  he  has  no  property 
therein  {q) ;  and  the  stranger  has  by  cutting  them  such  a 
property  therein  that  the  commoner  cannot  intermeddle  with 
them ;  and  therefore,  where  a  stranger  had  burnt  a  load  of 
feme  to  ashes,  the  ccHnmoner  was  held  not  justified  in  scatter- 
ing the  ashes  (r),  see  ante^  §  355, 

The  proceeding  by  distress  agunst  a  stranger  was  re- 
cognised in  an  early  case  (5),  and  has  nnce  been  established 
by  many  decisions  {t) ;  and  the  cattle  of  a  stranger  may  be 
distrained  damage  featant^  whether  they  have  escaped  into 
the  common  or  have  been  put  in  there  («) ;  and  when  a 
common  of  piscary  is  disturbed,  the  commoner  may  distrain 
nets,  oars,  tackle,  &c  damage  feawnt  {x\  see  further  as  to 
remedies  potty  Injuries  to  Thinos  Real  ahd  their 
Bbmedies. 


DistreM. 


SECTION  VII. 

RIGHT   OF  WAT. 

§  360.  The  distinction  between  diffisrent  ways  and  the  pro- 
perty which  may  be  had  in  them  have  already  been  con- 
sidered under  the  head  of  corporeal  hereditaments  (y).  The 
incorporeal  right  known  by  the  name  of  right  of  way 9  the 
subject  of  the  present  section,  comprehends — 

1.  The  nature  of  the  right  and  its  extent. 

2.  How  claimed. 


(p)  BulUn  ▼.  SkttM,  Godb.  S43; 
S.  C,  2  RoU.  Rep.  308 ;  Palm.  366. 

{q)  Stile  ▼.  BuiU,  Cro.  El.  434. 

(r)  Raekham  ▼.  Jetup,  3  Wila. 
332. 

(«)  15  H.  7.  12,  dted  Bro.  Com. 
pl.39. 

(0   F.  N.  B.  128;    9  Co.  112; 


Godb.  123;  Yelr.  104;  2  BravnL 
148 ;  Sty.  4829;  1  Freem.  273;  2 
LeY.  252. 

(«}  Iforrif'  MM,  Godb.  185. 

{x)  ReyneUr.  CSknn/cnioM,  Cro. 
Gar.  228. 

(y)  See  ante,  i  102e/f<f. 
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3.  Userof  the  right.  inco»powial 

BBRBDITA" 

4.  Extiiigaishment  of  the  right.  mrnts. 

5.  Suspension  and  revival  of  the  right 

6.  Dbturbance  or  interruption  of  the  right. 


L  Nattttt  of  tit  IBii^t  anil  its  Jaxtmt 

§  361.  D^niHon.  I  §  361.  /«  on  Eoiemeni. 

362.  Appendancy. 


§361.  A  right  of  way  is  a  privilege  which  an  individual^  Definition, 
or  particular  persons,  such  as  the  inhabitants  of  a  particular 
place,  or  the  owners  or  occupiers  of  a  particular  house  or 
parcel  of  land,  have  of  going  over  another  person's  grounds. 
It  is  one  of  the  most  important  of  incorporeal  hereditaments, 
in  which  one  man  has  an  interest  and  a  right,  though  an- 
other man  be  the  owner  of  the  soil  where  it  is  claimed. 

A  right  of  way  is  simply  an  easement  or  a  privilege  that  Is  an  easement, 
confers  no  interest  in  the  land  (z),  as.  distinguished  from  a 
right  to  take  something  out  of  the  soil,  which  is  a  profit  i 
prendre  {a). 

362.  In  Godky  y.  Frith  {b)  it  was  held,  that  a  right  of  Appendancy. 
waj  cannot,  like  a  common,  be  pleaded  as  appendant,  for  it 
u  an  easement,  not  an  interest ;  but  in  Beaudely  v.  Brook(c), 
when  land  was  granted  with  a  way  thereto,  this  was  held  to 
be  quasi  appendant  to  it,  and  a  thing  of  necessity;  so,  the 
present  form  of  pleading  is  *'  as  to  the  said  dose  belonging 
and  appertaining  f  see  further  as  to  pleading,  post,  Inju- 
ries TO  Things  Real  and  theib  Eemedies  ;  so,  in  an  early 
case  it  was  held  that  an  easement  can  be  claimed  only  in 
respect  of  some  tenement;  therefore,  when  one  granted  to 

(i)  HewHtu  T.  Shippam,  5  B.  &      &  Ell.  554 ;  S.  C,  5  Nev.  &  Man. 
C.  221 ;  S.  C,  7  D.  &  R.  783.  308  ;  Bailey  ▼.  AppUyard,  3  Ner.  & 

(a)  Mamung  ▼.  IVatdaU,  5  Ad.  &       Per.  257. 
BL  764;  S.  C,  1  Ner.  &  Per.  172;  {b)  Yelr.  159. 

we  alao  BUmHt  ▼.  Trtgtmhig^  3  Ad.  (e)  Cro.  Jac.  190. 

VOL.  I.  Y 
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iNcoBPORBAL    aoother  a  way  over  his  land,  to  a  certain  mill,  of  which  the 

BERRDITA-  .        i  i  •  /.      i  i  u 

MENT8.  grantee  was  not  seised  at  the  tune  of  the  grant,  he  could 
not  have  maintained  an  assize  for  any  disturbance,  becauBe 
he  had  not  the  frank  tenement  to  which  he  claimed  to  haye 
the  way  {d) ;  and  the  purchase  of  the  frank  tenement  aile^ 
wards  would  not  have  enabled  him  to  bring  this  action  ((/)  I 
so,  in  another  case,  if  one  have  a  way  appendant  to  his 
manor  or  house,  he  cannot  enjoy  it,  unless  in  respect  of  the 
manor  or  house,  for  the  appendancy  is  unalterably  attached 
to  that  to  which  it  is  appendant  (e);  so,  a  way  appendant 
cannot  be  afterwards  turned  into  gross,  because  it  is  inse- 
parably united  to  the  manor  or  land  to  which  it  is  inci- 
dent (/);  and  if  a  way  in  gross  be  granted,  the  grantee 
cannot  grant  it  over,  because  it  is  attached  to  the  person  (^); 
see  further,  infra,  §  363  et  seq.,  as  to  the  claiming  of  a  right 
of  way. 


11.  f^ofD  dafnuli. 

1.  By  Prescription, 

$  363.  Preteribing  in  a  que  Ettate.     I    $  364.  Whai  can  or  emmot  be  pre- 
Who  catmot  pre§crUe.  \  teribedfor, 

365.  Setting  out  the  Termini, 


2.  By  Grant, 

366.  What  u  a  Grant. 
When  the  Way  paeeee  in  a 

Grant, 
Way  appendant  or  in  groee, 

367.  ConMtmction  (^  Grants. 
Ayamtt  the  Grantor. 


368.  In  other  Caeee. 

369.  Extent  of  the  Grant  in  fmov 
qfthe  Grantee, 

370.  Construction      againtt     tkt 
Grantor. 


3.  By  Reservation. 
371.  Conetruetion  qf  Reservations. 


id)  21  E.  3.  2,  pi.  5.  (/)  5  H.  7.  7. 

(#)  Br.  Cbemin,  pi.  14,  dtiog  5  (^)  7  H.  4.  36.  B. 

H.  7.  7. 


S 
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4.  By  Custom.  incorporbal 

BBREOITA- 

§  372.  What  a  good  Custom.  ments. 

5.  By  Necessity, 


§  373.  A  can  of  a  Grant, 

Ja  eate  qfa  Reservation, 
Grant  by  a  Dnittee. 


375.  Old  and  New  Way, 


%  374.  Other   Cases  of  a   Way 
Necessity, 
Extent  qf  the  Bight, 


5  363.  There  are  five  ways  of  claiming  this  right,  that 
ia,  by  prescription^  by  grant,  by  reservation,  by  custom,  and 
from  necessity ;  to  these  may  be  added  the  claims  to  pri- 
Tate  ways  ^ven  by  Act  of  Parliament. 

1.  By  Prescription, 

Where  a  man  is  seised  in  fee,  he  may  prescribe  that  "  he  P'««5nWng  in  a 
and  all  those  whose  estate  he  hath  in  the  said  messuage,  have 
ftora  time  immemorial  had  a  foot-way,  &c.,''  {as  the  case 
may  be\  and  this  is  called  prescribing  in  a  que  estate{h); 
BO,  a  man  may  prescribe  for  a  way  to  a  church,  market,  be, 
through  the  close  of  another  (i) ;  or,  the  inhabitants  of  a 
Tin  may  prescribe  for  a  way  to  a  parish  church  over  a  par- 
ticular field  (A) ;  or,  as  it  seems,  a  way  over  a  church- 
yard (?);  so^  for  inhabitants  to  have  a  crossway,  for  it  is 
an  easement  and  not  an  interest  (m). 

A  lessee  for  life  or  years,  or  tenant  at  will,  or  an  inhabit-  Who  cannot 
ant  of  a  parish  who  is  tenant  at  will,  cannot  prescribe  to  P"""  • 
haTe  a  common  in  their  own  names,  because  of  the  meanness 
of  their  estates,  but  they  may  prescribe  to  have  a  way  to 
chmt^h  over  another  man's  ground,  because  such  are  only 
easonents  (n);  but  if  a  lessee  prescribe  for  a  way,  he  ought 
to  make  a  good  title  to  himself  from  his  lessor  (o).  But  it 
tt  not  necessary  that  the  party  prescribing  for  the  right  of 

(k)  1  Inat.  113.  b.  E.  4.  8,  pi.  10. 

(0  Br.  Chem.  2.  (m)  Stone  ▼.  Wakeman,  Noy,  120. 

W  Jordan  t.  Mwood,  1   RoU.  (n)  Dj.  72,  cited  6  Mod.  366. 

Abr.  936.  (o)  2  Lutw.  1528. 

(0  Brook.  Praacr.  pi.  91,  dting  18 

y2 
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iNcoRPORBAL    wEj  shouM  occupj  thc  premises  in  respect  of  whidi  he  makes 
"bn  t"^"     *^®  claim,  provided  he  is  proved  to  be  seised  thereof  {p). 


Wbotcanor  364.  A  man   cannot   prescribe   to   have   a   way  over 

^hSl  for^"  another's  ground  from  one  part  to  another  (y) ;  but  from 
one  part  of  his  own  ground  to  another  he  may  claim  a  way 
over  the  ground  of  another  person  (r).  It  has  however  been 
said,  that  if  a  man  have  a  right  of  way  to  the  church,  and 
the  close  next  to  the  house  over  which  the  way  leads  is  Lis 
own,  he  cannot  prescribe  that  he  has  a  right  of  way  from 
his  house  to  the  church,  because  he  cannot  prescribe  for  a 
right  of  way  over  his  own  land,  sed  qucsre  {s) ;  so,  a  claim  of 
a  prescriptive  right  of  way  from  A.  over  the  defendant's 
close  unto  D.,  is  not  supported  by  proof  that  a  dose  called 
C,  over  which  the  way  once  led,  and  which  adjoins  to  D., 
was  formerly  possessed  by  the  owner  of  close  A.,  and  by 
him  was  conveyed  in  fee  to  another  without  reserving  the 
rights  for  thereby  it  appears  that  the  prescriptive  right  of 
way  does  not,  as  claimed,  extend  to  D.,  but  stops  short  at 
C.  it). 

Setting  oat  the       365.  In  claiming  a  way  by  prescription,  the  termxni  of 
''^***'  the  way  should  be  set  out,  and  the  way  should  be  shewn  to 

pass  from  such  a  place  to  such  a  place  (ti),  for  a  man  may 
not  go  over  the  grounds  of  another,  but  to  the  right  place  (v) ; 
therefore,  if  a  man  claims  a  way  from  B.  to  the  rectory,  it  is 
not  good,  for  the  terminus  ad  quern  is  uncertain  {x)\  or  that 
it  goes  from  B.  to  a  close  adjoining  to  a  messuage  in  B.^ 
without  saying  in  what  parish  the  close  was,  for  though  the 
messuage  was  in  B.,  perhaps  the  dose  adjoining  was  not  (y); 


{p)  Stott  T.  Stott,  16  East,  343 ;  Wright  v.  Ratiray,  I  East,  377. 
lee  alflo  Proud  v.  Hottis,  1  B.  &  C.  <0  WrigM  v.  Raiirajf,  m/. 

8 ;  S.  C,  2  D.  &  R.  31.  («)  39  H.  6.  6. 

{g)  6  Mod.  3.  (v)  Hob.  190 ;  see  also  CMU  ▼> 

(r)  Id.  4. ;  Carth.  451.  AUen,  Hatt.  10. 

(«)  Slowman  t.  West,  Palm.  387;  (x)  ^noii..  2  Leon.  10. 

S.  C,  2  RoU.  Rep.  397;  aee  aln  (y)  2  Lutw.  1528. 
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bat  a  man  who  prescribes  for  a  way  through  the  dose  of  incorporbal 

■n  J  1  .  .         /    V  .      .  HERBDITA- 

i>.  need  not  say  how  many  acres  it  contains  (r) ;  so,  it  is  not        ments. 
necessary  to  describe  all  the  closes  intervening  between  the 
two  termini  (a). 

2.  By  Grant. 

366.  A  right  of  way  is  acquired  by  grant,  when  the  Whatiaa 
owner  of  a  piece  of  land  grants  to  another  the  liberty  to  *™°  * 
pass  over  Ms  grounds  to  go  to  church  or  to  market,  and  the 
like(&);  so,  if  A.  covenants  that  B.  shall  enjoy  such  a 
way  (c).  Unless  a  way  be  appendant  to  land,  a  grant  of  When  the  way 
that  land  will  not  include  the  way  without  express  words  (d);  gj|^ 
80,  it  will  not  pass  under  the  term  tenement  (d) ;  but  if 
it  be  appurtenant,  it  will  of  course  pass  under  the  word 
"i4)purtenances ;"  therefore,  if  a  man  seised  of  two  acres, 
to  which  a  way  is  appurtenant,  grants  one  acre  with  all 
ways,  &C.,  the  way  shall  be  granted  {e) ;  but  not  if  the  way 
be  extinct  (^),  unless  the  parties  appear  to  have  intended  to 
use  the  words  **  appurtenances,"  or  **all  ways  appertaining," 
&c,  in  a  sense  larger  than  their  ordinary  legal  sense  (A) ;  or 
unless  it  be  a  way  of  necessity  which  will  pass  without 
words  of  grant  (t) ;  or  that  there  had  been  a  long  period  of 
previous  enjoyment  of  the  way  (j).  So,  by  the  words  "  all 
ways  thereunto  appertaining,"  in  an  underlease,  a  way  over 
the  soil  of  the  original  lessor  will  not  pass,  because  the  ori- 
ginal owner  only  has  the  right  of  demising  all  ways  apper- 
taining to  his  property  (A) ;  but  it  might  in  that  case  have 


(i)  Bro.  Chem.  6.  also  WkdUey  7.  Tkompwn,  1  B.  & 

(a)  Simpson  w.  Lnoihtpaiie,  3  B.  P.   371  ;    Clemenis  y.  Lambert ,   I 

&  Ad.  226.  Taunt.  205. 

{b)  Holme  w.  Seller,  3  LeT.  305  ;  (A)  Barlow  y.  Rhodes,  1   Cr.  & 

1  U.  Rayin.  75 ;  BuU.  N.  P.  74 ;  M.  439. 

Semhoute  y.  Chrittian,  1  T.  R.  560.  (i)  Grim^t  v.  Peacock,  aup. 

(e)  Holme  y.  Seller,  tup,  (/)  Hinchcliffe  y.  Kinnoul  {Earl), 

(d)  11  H.  6.  22.  B.  5  Bing.  N.  C.  1 ;   S.  C,  6  Scotf, 

(e)  Staple  y.  Haydon,  6  Mod.  3.  650. 

See  aim  Plowd.  170.  (Jt)  Harding  v.  Wilton,  2  B.  & 

is)  SoMdeys  y.  Olif,  Moor.  467;  C.  100;  S.  C,  3  D.  8r  R.  287. 
Grimet  y.  Peacock,  1  Bulat.  17  ;  sec 
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iKcoRPORBAL  passed  by  the  words  "heretofore  used  (/) ;"  so,  if  by  such 
MBKTs.  an  underlease  a  way  be  granted  without  specifying  any 
breadth,  although  specified  in  the  original  lease,  the  under- 
lessee  shall  have  a  convenient  way  only  (/) ;  so,  where  there 
was  a  covenant  in  a  demise  for  contributing  with  other  oc- 
cupiers of  the  lessor's  property  to  the  keeping  up  paths,  &c, 
used  in  common  by  them,  and  it  was  proved  that  the  plain- 
tiff had  always  used  the  path  in  question,  and  that  there 
was  no  other  path  to  which  the  covenant  could  apply,  it 
was  held,  that  it  might  be  inferred,  particularly  fiom  the 
use  of  the  word  "conunon,"  that  the  defendant  took  the 
soil  demised  to  him  subject  to  the  plaintiff's  right  of  way  (m). 
Where,  on  the  words  of  the  grant  in  a  lease,  it  is  uncertain 
which  of  two  ways  is  intended,  parol  evidence  will  be  ad- 
mitted to  shew  which  the  grantor  intended  to  grant  (n);  but 
not  evidence  of  the  acts  and  declarations  of  the  parties,  as 
showing  where  the  way  was  intended  to  be  (n) ;  as  to  thi 
presumption  of  a  grant  from  user,  see  past,  §  380. 
Waj  append-  But  there  is  a  distinction  between  a  grant  of  land  where 
an  or  in  gro  .  ^  ^^^  j^  appendant,  and  a  grant  of  a  way  in  gross,  for  in 
the  first  case  a  way  would  pass  in  a  parol  lease  for  less  than 
three  years  (o),  because  whatever  is  incident  to  land  will 
pass  under  the  name  of  land  (o) ;  but  in  the  second  case  it 
goes  with  the  person,  and  can  take  effect  by  deed  only  (p)* 

Constniciion  of      367.  A  grant  is  always  construed  most  strongly  against 
the  grantor;  therefore,  if  a  man  grant  premises  with  all 
Againat  the        ways,  such  ways  as  are  ordinarily  used  shall  pass ;  as  if  one 
gran  or.  geised  of  B.  and  W-  use  a  way  through  W.  to  B.,  and  then 

grant  B.  with  all  ways,  the  way  through  W:  shall  pas8(j'); 
and  this  will  be  deemed  to  extend  to  every  part  of  the 
demised  premises,  although  no  express  mention  be  made  of 
them  in  the  lease;  therefore,  where  by  a  lease  certdn  houses, 

(/)  Harding  v.  WiUtm,  2  B.  &  (ii)  Of^oniT.  iriM,7C.aP.761. 

C.  100 1  S.  C,  3  D.  &  R.  287.  (o)  2  Roll.  Abr.  60. 

(w)  Oakley  t.  Adanuon,  8  Bing.  (p)  Shttmam  ▼.  Weii,  IWn.  387. 

356;  S.  C,  1  M.  &  So.  510.  (q)  Harding  t.  WUmm,  «iy. 
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With  a  piece  of  ground  which  was  part  of  an  adjoining  incorporbal 
yard,  were  demised  to  a  tenant,  and  all  ways  with  the  said  ments. 
ppemiscs,  or  any  part  thereof  used  or  enjoyed,  the  lessee 
was  held  entitled  to  a  right  of  way  to  every  part  of  the 
yard,  snch  yard  having  been,  at  the  lime  of  granting  the 
lease,  in  the  occupation  of  one  person,  who  had  always  used 
and  enjoyed  the  same  right  (r);  so,  if  a  man  seised  of 
Blackacre  and  Whiteacre,  uses  a  way  through  White- 
acre  to  Blackacre,  and  afterwards  grants  Blackacre  with 
all  ways^  this  way  through  Whiteacre  shall  pass  to  the 
grantee  (*).     * 


A  mistake  of  the  grantor  in  calling  ways  appurte-  In  other 
nant,  which,  in  fact,  may  be  only  convenient  and  accus- 
tomed ways,  will  not  vitiate  the  grant,  particularly  where 
00  proof  was  given  of  any  other  way  in  alieno  soloy  that 
would  satisfy  the  words  of  the  grant  {£) ;  and  where  the 
word  ''  appertaining "  cannot  have  its  proper  signification, 
it  shall  have  such  a  signification  as  was  intended  by  the 
parties  (tt). 

So,  a  grantor  will  not  be  permitted  to  defeat  his  own 
grant;  therefore,  where  the  lessees  of  a  colliery  had  agreed 
to  grant  to  the  lessees  of  a  neighbouring  colliery  a  licence 
to  use  a  right  of  way  which  the  former  enjoyed,  and  the 
owner  of  the  first  colliery  then  (improvidently  perhaps) 
granted  the  same  identical  right  of  way,  for  a  term  of  years, 
to  the  second  lessee;  subsequently,  however,  this  owner 
became  possessed  by  assignment  of  the  first  colliery,  and  oi 
^  way-leave,  when  he  wanted  to  remove  the  materials 
fixMn  the  old  waggon  road,  but  on  an  application  to 
Chancery  by  the  second  lessees,  he  was  prevented  from  so 
doing  in  contravention  of  his  own  deed  (9) ;  but  in  cases  of 

(r)   Koifyitra  r.  Luea»,  5  B.  &  (/)  MitrrU  v.  Edgington,  3  Taunt. 

A.  830 ;  lee  alio  Oakley  t.  Adamamf  31 . 

8  Bmg.  356 ;  Jamn  t.  Plant,  4  Ad.  («)  Plowd.  170. 

k  EIL  761.  (v)  Newmarth   ▼.    Brandling,    3 

(•)  Staple  T.  Hagdon,  6  Mod.  3 ;  Swanst.  99. 
Com.  Dig.  tit.  Cbbmik,  (D.  3). 
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iKcoRPomBAL  this  kind^  the  Court  will  sometimes  grant  a  qtumtum  dam^ 
nificavit  (w)  ;  &o,  where  one  granted  land  of  unequal  width, 
described  as  abutting  on  a  road  on  his  own  soil.  It  abutted 
on  the  broadest  part  of  the  road ;  but,  in  the  narrowest  part 
of  ity  a  narrow  strip  of  the  grantor's  land  intervened  between 
the  road  and  the  premises  granted ;  it  was  held,  that  the 
grantor,  and  those  claiming  from  him  were  concluded  fiom 
preventing  the  grantee  from  coming  out  into  the  road  over 
this  slip  of  land ;  the  grantor  having  said,  ^*  This  land  abuts 
on  the  road,**  it  was  not  competent  to  him  to  say,  that  the 
land  on  which  it  abutted  was  not  the  ToXi(x);  so,  one 
who  has  a  grant  of  an  occupation  way  may  declare  in  case 
against  the  0¥aier  of  the  land  over  which  the  way  leads,  for 
obstructing  him,  although  it  be  proved  that  the  public  in 
general  had  used  the  way  without  denial  for  the  last  twelve 
years  (y). 


Extent  of  the 
grant  in  favoor 
of  the  grantee. 


869.  Under  the  grant  of  a  free  and  convenient  way  for 
the  purpose  of  carrying  coals,  (among  other  articles),  the 
grantee  has  a  right  to  lay  a  framed  waggon-way,  or  any  sach 
way  as  may  be  necessary  for  the  carrying  of  that  commo- 
dity {z) ;  so,  where  A.  granted  to  B.,  his  heirs  and  assigns, 
occupiers  of  certain  houses  abutting  an  a  piece  of  land  about 
eleven  feet  wide,  which  divided  those  houses  from  a  house 
then  belonging  to  A.,  the  right  of  using  thesaid  piece  of 
land  as  a  foot  or  carriage  way,  and  gave  him  '^all  other 
liberties,  powers,  and  authorities,  inddent  or  appurtenant, 
needful  or  necessary  to  the  use,  occupation,  or  enjoyment  of 
the  said  road,  way,  or  passage,"  held,  that  under  these 
words  B.  had  a  right  to  put  down  a  flagstone  in  this  piece 
of  land,  in  front  of  a  door  opened  by  him  out  of  his  house 
into  this  piece  of  land,  as  the  same  was  granted  for  the  occu- 
pation of  a  dwelling-house,  and  the  grantee  ought  to  have 


(v) ▼.  Whit0f  cited  3  Swanst. 

108. 

{x)  Roberh  v.  Karr,  1  Tannt. 
495. 


(y)  AUen  y.  Ormond,  8  East,  4. 
(z)  Senk<m9€  t.  Chrutian,  1  T.  R. 
560. 
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everTtlmig  needful  for  such  occupation  (a).     Leases  gene-   incokporkal 
rally  contain  the  words  "  heretofore  used,"  by  which  such        ments.  ' 
ways  would  pass  as  have  been  heretofore  enjoyed ;  but  in  the 
absence  of  these  words  or  words  to  the  like  effect,  an  under- 
lease would  confer  nothing  more  than  a  convenient  way  {b)» 

370.  On  the  other  hand,  under  the  grant  of  a  way  from  Constractioii 
A.  to  B.  in,  through,  and  along  a  particular  way,  the  grantee  g^ue. 
isnotjustified  in  making  a  transverse  road  across  the  same(c); 
80^  if  a  person  has  a  way  through  a  close  in  a  particular 
direction,  and  he  afterwards  purchases  other  closes  adjoining, 
he  cannot  extend  the  way  to  those  closes  {d);  so,  a  person 
having  a  private  way  over  the  land  of  another,  cannot  when 
the  way  is  become  impassable  by  the  overflowing  of  the 
riyer,  justify  going  on  the  adjoining  land,  although  such 
land,  together  with  the  land  over  wUch  the  way  is,  both 
belong  to  the  grantor  of  the  way  {e) ;  it  is  otherwise  where 
a  highway  is  impassable;  but  that  is  upon  a  different  prin- 
ciple, for  in  that  case,  if  the  usual  track  is  impassable,  it  is 
for  the  general  good  that  people  should  be  entitled  to  pass 
in  another  line  («),  see  also  further  as  to  the  user  of  a  way, 
pofty  §5  376,  377. 

3.  By  Reservation. 

371.  A  right  of  way  may  be  claimed  by  express  reser-  Consttnetionof 
vation,  as  where  A.  grants  land  to  another  reserving  to  him  '**'^'  **""• 
«lf  a  way  over  such  land;  and  the  construction  of  such  re- 
Krvations  will  be  the  same  as  in  the  case  of  grants,  for  what 
will  pass  by  words  in  a  grant  will  be  excepted  by  like  words 
in  an  exception  {g) ;  therefore,  where  a  grantor  conveyed  in 
fee  farm  land  in  the  manor  of  A.,  "  excepting  and  reserved 
ont  of  the  grant  all  mines  of  coals  within  the  fields  and 

(<)  Gerrardw.  C^oie,  2N.R.  169-  (d)  1  RoU.  Abr.  391 ;  1  Mod.  190. 

(4)  Hardimg  ▼.  WiUan,  2  B.  &  C.  («)  Taylor  v.  Whitehead,  Doagl. 

100.  744. 

(0  Senhouui.  Ckristian,  1  T.  R.  (^)  Sheph.  Tonchst.  100. 

560. 
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iNcoRPomiAL  tarritories  of  A.  aforesaid,  together  with  sufficient  wayleaye 
and  stayleave  to  and  from  the  said  mines,  with  liberty  of 
sinking  and  digging  pits,**  held  that  under  this  reservation  of 
''a  sufficient  wayleave"  the  right  of  erecting  a  steam-engine, 
and  other  machinery  necessary  for  druning  them,  with  all 
proper  accessaries,  passed  as  incident  thereto  (A);  and  the 
right  was  not  confined  to  such  ways  as  were  in  use  at  the 
time  of  tiie  grant  (A),  sed  qucsre  whether  such  a  reservation 
gave  the  liberty  to  construct  a  railway  to  the  exclusion  of 
the  owner  of  the  soil  (A). 


What  a  good 
castom. 


In  case  of  a 
grant. 


4.  By  Custom. 

372.  A  right  of  way  may  likewise  be  claimed  by  custoin, 
and  a  custom  that  every  inhabitant  of  a  certain  vill 
shall  have  a  way  over  certain  land  to  church  or  to  market 
is  good,  because  it  is  an  easement  only,  not  a  profit  (t);  so^ 
a  tithe^wner  is  entitied  to  make  use  of  the  road  ordinaiily 
used  in  the  occupation  of  the  close  in  which  the  tithe  is 
taken  (A) ;  but,  he  cannot  justify  carrying  his  tithes  home 
by  any  other  road,  although  the  farmer  himself  may  ha?e 
used  it  for  the  occupation  of  his  farm  (Jc) ;  so,  tiie  right  to 
use  a  towing-path  along  the  banks  of  navigable  rivers  ifl 
founded  upon,  and  must  be  ascertained  solely  by,  the 
usage  (/). 

6.  By  Necessity. 

373.  Lastly,  a  right  of  way  may  be  claimed  from  the 
necessity  of  the  thing.  It  is  a  setded  rule  of  law  that  the 
grant  of  a  thing  shall  carry  all  things  included,  without 
which  the  thing  granted  cannot  be  had  or  enjoyed  (ffl); 


(A)  Dand  ▼.  Kingteott,  6  M.  & 
W.  174. 

(0  StwM  T.  Wak€mm,  Noy,  120. 

{k)  1  Bnlstr.  108,  reoogniaed  in 
Cobb  ▼.  Selby,  2  N.  R.  466. 

{ts  FemoH  T.  Prior,  recogniaed  in 
BaU  T.  Herbert,  3  T.  R.  253,  over- 


ruling  the  decision  as  to  thii  pointt 
R.  Y.  Cluworth  (InAab,),  6  Mod.  163; 
<ee  a]ao  Pierce  ▼.  Ld.  Fneenierf, 
1  Barr.  292,  reoogniaed  in  BeU  ▼• 
Herbert,  eup,  ;  Milet  t.  Bote,  1 
Bianh.313. 
(m)  Hob.  234. 
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therefore,  if  a  person  having  a  dose,  bounded  on  every  side    incorporeal 
by  hifl  own  land,  grants  the  close  to  another,  the  grantee     "  Vbnts^' 
ahall,  have  a  way  as  a  necessary  incident  to  the  grant,  as 
otherwise  he  can  derive  no  benefit  from  the  grant  (n);  and 
it  18  the  same,  though  the  close  aliened  be  not  totally  in- 
closed by  the  grantor's  land  but  partly  by  a  stranger's,  for 
the  grantee  may  not  go  over  the  stranger's  land  (o) ;  so.  In  case  of  a 
in  the  case  of  a  reservation,  for  where  a  man  having  four  "^f^*^^"- 
doses  lying  together,  sells  three  of  them,  reserving  the  middle 
dose,  but  not  mentioning  expressly  anything  as  to  a  way 
forhimseli^  here  the  law  will  reserve  a  way  for  his  benefit(/7); 
and  this  rule  is  not  affected  by  unity  of  possession  {q);  and 
the  rule  applies  as  well  to  a  trustee  as  to  any  other  grantor. 

Thus,  where  a  person,  as  a  trustee,  conveyed  land  to  Grantbjra 
another,  to  which  there  was  no  access  except  over  tEe 
ground  of  the  trustee,  it  was  held,  that,  as  it  could  not  be 
intended  that  the  trustee  made  a  void  grant,  it  must  be 
supposed  that  some  beneficial  interest  would  be  conferred, 
and  hence  arose  a  way  of  necessity  (r) ;  so,  in  the  case  of  a  In  a  leuw. 
lease,  if  land  be  granted  with  a  way  thereto,  the  way  shall  be 
juasi  appendant  to  it,  and  shall  pass  as  a  matter  of  necessity, 
aldiough  not  expressed  in  the  lease,  for  the  land  cannot  be 
used  without  it  {s). 

374  On  a  similar  principle  a  rector  may  enter  into  a  Other  cases  of 
dose  to  carry  away  the  tithes  by  the  usual  road;  for  the  i^'^  yneoes- 
privilege  is  incident  to  the  right  of  tithes  given  to  him  by 
the  law  {t);  so,  if  one  have,  either  by  grant  or  prescription, 
a  right  to  wreck  thrown  upon  another's  land,  he  has  of  ne- 
cessary consequence  a  right  to  a  way  over  the  same  land  to 

take  it(x);  and  as  the   queen  has  a  right  of  way  over  Extent  of  tha 

right. 

(a)  W/leld'^  MM,  Noy,  123;  2  alto  i^fira,  $  3S4. 

BoU.  Abr.  60,  pi.  17.  (r)  Howton  r,  Freonon,  8  T.  R. 

(•)2RoU.  Abr.60.  50. 

M  CbritT.  Cogg€t  Cro.  Jac.  170;  (f)  Beaudely  t.  Brook,  Cro.  Jac. 

S.  C,  Oir.  122.  189. 

(f )  DMiiom  T.   TVyfor,  2  Latw.  (0  Oobb  r.  Seiby,  2  B.  &  P.  466. 

1  <87 :  Poektr  t.  WaUied,  2  Sid.  39 ;  {x)  Aj^m.,  6  Mod.  149. 
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iNcoRPomsAL    another's  land,  her  grantee  shall  have  the  same;  but  thifl 
MENTs.  '     ]^Q<1  of  way  cannot  be  pleaded  generally,  without  shewing 


the  manner  in  which  the  land  over  which  the  way  is 
claimed  is  charged  with  it ;  for  a  plea  that  supposes,  that, 
wherever  a  man  has  not  another  way,  he  has  a  right  to  go 
over  his  neighbour's  close,  is  bad,  because  he  has  no  such 
general  right  {y);  and  a  way  of  necessity  is  only  commen- 
surate with  the  existence  of  such  necessity ;  and  when  the 
necessity  ceases,  the  right  of  way  also  ceases ;  therefore, 
where  a  man  has  a  way  of  necessity  over  certain  lands,  such 
way  ceases  to  exist,  on  his  being  able  to  approach  and  oc- 
cupy the  land  for  which  such  way  was  used,  by  passing 
over  his  own  soil  (z) ;  and  where  a  way  is  claimed  of  neces- 
sity, it  will  be  a  good  plea,  that  the  pliuntiff  has  another 
way  (a) ;  but  it  is  otherwise,  when  a  way  is  claimed  by  pre- 
scription or  grant. 

Old  and  new  375.  Where  there  is  an  ancient  way,  it  should  be  first 

^'^*  claimed ;  therefore,  where  A.  the  owner  of  a  close  situate 

within  a  close  belon^ng  to  B.,  had  a  prescriptive  right 
of  way  through  B-'s  close  to  his  own,  and  B.  stopped  up 
the  old  way  and  made  a  new  one,  which  was  afterwards 
used,  but  subsequently  was  also  stopped  up  by  R,  m  an 
action  by  B.  against  A.  for  going  over  the  new  way,  it  was 
held  that  A.  could  not  justify  using  this  way  as  a  way  of 
necessity,  but  that  he  should  either  have  gone  the  old  waj 
and  thrown  down  the  indosure,  or  brought  an  action 
against  B.  for  stopping  up  the  old  way  (6);  the  new  waj 
was  only  a  way  of  sufferance  during  the  pleasure  of  both 
parties,  and  A.  by  stopping  it  up  determined  his  pleasure; 
so,  if  the  owner  of  a  close  in  which  there  is  an  ancient  way, 
ploughs  it  up,  leaving  a  new  way  in  another  part,  a  person 
may  justify  going  along  the  ancient  way,  for  he  is  not 

(y)  BuUard  t.  HarrUon,  iU.St  (a)  aarky.  Cogge,  Cro.  Jac.  170; 

S.  387;  tee  alflo  1  Wms.  Saand.  323,  StapU  t.  Hegdon,  6  Mod.  4 ;  Com- 

n.  (6).  Dig.  tit.  CnKMiN,  (D.  4). 

{z)  Holmes  t.  Gonng,  2  Bing.  76 ;  (6)  Reynoidt  t.  Clerk,  WHki,S82 
8.  C,  9  Moore,  166. 
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boond  to  go  the  way  which  is  unploughed  (c) ;   jet  if  a   incorporkal 
penon  chooses  to  go  along  the  new  way  he  may  justify        mbnts.  ' 
die  trespass,  because  the  pkuniiff  had  stopped  up  the  old 
way(d). 

But  if  a  man  possessed  of  a  close  surrounded  by  others, 
grant  that  close,  the  grantee  shall  have  a  convenient  way; 
he  is  not  bound  to  use  the  same  way  as  the  feoffor  has 
done(e);  for  here  the  old  way  is  extinguished  and  a  new 
one  granted  from  the  necessity  of  the  case,  and,  conse- 
quently, it  ought  to  be  such  an  one  as  will  afford  the  most 
convenient  and  reasonable  mode  of  enjoying  the  premises  (^); 
and  so  the  way  should  be  over  the  most  convenient  part  of 
the  grantor's  land  as  a  necessary  incident  (A),  see  further 
wi/fff,  §  376, 


III.  m%tx  of  aSlass. 


§  376.  PreMcriptive  Watft. 
Extent  ({/*  the  Bight. 

377.  SMhjeetto  Ternu  qfthe  Cfrant. 
lAcenee, 

378.  Comvenience  of  Grantee. 


§  379.  Way$  of  Necessity. 

380.  Presumption  of  a  Grant  from 

long  User, 

381.  User  under  the  Prescription 

Act. 


§  376.  As  to  prescriptive  ways,  a  person  is  justified  in  using  PrescriptiTe 
the  ancient  way,  although  it  be  ploughed  up,  and  a  new  ''*^** 
way  left  (i);  but  a  right  of  way  for  agricultural  purposes  is 
a  limited  and  qualified  right,  and  does  not  necessarily  confer 
a  right  to  use  such  way  for  general  and  commercial  pur- 
poseB  {k)\  so,  a  right  of  way  for  all  manner  of  carriages  does  Extent  of  the 
not  necessarily  include  a  right  of  way  for  all  manner  of  cat- 
tle (/);  so,  where  a  man  has  a  right  of  way  for  carriages  and 


(0  Horn  T.  Taglor,  Noy,  128. 

(<0  Home  ▼.  Widlake,  YelT.  141 ; 
S.  C,  1  BrownL  212. 

(e)  Oldjield's  ease,  Noy,  123. 

(g)  Kdgington  r.  Morris 1 3  Taunt. 
SI. 


(A)  Staple  ▼.  ffeydon,  6  Mod.  3. 

(t)  Oldjield's  ease,  Noy,  123. 

(k)  Jackson  t.  Staeey,  Holt,  N. 
P.  Ca.  455. 

(I)  Ballard  t.  Dgson,  1  Taunt. 
279. 
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iMoompomiAL  cattle  to  a  particular  cloee^  he  cannot  extend  the  right  to 
uEvn.  other  cloees  (m);  therefore,  where  A-  had  a  way  over  B/s 
ground  to  Blackaere,  and  drove  his  beasts  over  B.'s  ground 
to  Blackacre,  and  then  to  another  place  lying  beyond  Black- 
aere,  it  was  held  that  he  cotdd  not  justify  using  the  way  to 
those  lands,  which  he  occupied  beyond  (n);  for  a  man  might 
purchase  a  hundred  or  a  thousand  acies  adjoining  to  Black- 
acre,  to  which  he  prescribes  to  have  a  way,  by  which  tlie 
owner  of  the  land  would  lose  the  benefit  thereof  (n);  fors 
prescription  presupposes  a  grant,  and  ought  to  be  continued 
according  to  the  intent  of  its  original  creation  (n) ;  so,  if  a 
man  have  a  right  of  way  to  a  close  for  some  purposes,  he 
must  not  enlarge  it  to  other  purposes  {o) ;  but  the  extent  of 
the  right  is  a  question  for  the  jury  under  all  llie  circom- 
stances  (p).  For  this  reason  in  claiming  a  way  by  prescrip- 
tion the  termini  of  the  way  should  be  set  out(^);  also 
where  the  way  is  impassable  (r). 

Sabjeet  to  377.  In  the  case  of  grants  the  user  of  the  way  is  rq^olated 

gnnl^  by  the  terms  of  the  grant,  subject  to  the  construction  of  the 

Courts,  which,  as  in  other  cases  of  grants,  is  most  strict 
against  the  grantor  {s).  On  the  other  hand,  the  grantee  is 
bound  to  keep  within  the  terms  of  his  grant,  therefore  if  one 
seised  in  fee  of  a  place  in  a  town,  shut  out  from  the  street 
by  a  gate,  and  also  seised  of  a  messuage  and  a  piece  of  land 
adjoining,  enfeoffed  another  of  the  messuage  and  piece  of 
land,  and  granted  him  *^  ingress,  egress,  and  regress  in,  to, 
and  beyond  the  same  premises  and  the  aforesaid  gate  and 
place,  it  was  held,  that,  imder  this  grant,  the  grantee  may  go 
from  the  street  through  the  gate,  and  over  the  place  to  the 
messuage,  &c.,  but  not  through  the  said  gate  or  place  to 

(m)  39  H.  6. 6,  cited  in  Bro.  Chem.  Ward,  1  Ld.  Raym.  75. 

pi.  6;  1  Roll  Abr.  391,  pi.  3.  (p)  CowUng  v.  Higgkum,  4  H. 

(a)  Howl  T.  Kmg^  1  Mod.  190.  &  W.  245. 

(o)  WtbMier  t.  Bach,   1   Freem*  {q)  See  ante,  %  365. 

247 ;  Saunden  t.  Mo9e,  1  RoU.  Abr.  (r)  See  anie,  $  170. 

391,  pi.  2  i  lAmghtim  t.  Wwrd,  \  (t)  See  mUe,  §  367. 
Lutw.  Ill ;  S.  C,  nom.  Lawton  w 
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other  places,  or  from  other  places  to  the  street  without    incorporbal 
ooming  to  the  messuage,  &c,  for  the  licence  was  made  ap-        ments.  ' 


pnrteDant  to  the  premises  granted  {t). 

So,  a  reservation  in  a  lease  of  a  right  of  way  on  foot,  for  Reservation, 
knes  and  cattle,  does  not  ^ve  a  right  to  carry  manure  (x); 
and  It  has  been  held^  that  where  there  is  any  material  alte- 
ration in  the  substance  of  the  things  in  respect  of  wluch  the 
right  is  claimed,  so  as  to  be  to  the  prejudice  of  the  person 
supplying  the  easement,  it  will  pve  no  additional  right,  there- 
fore, where  B,  the  owner  of  the  loctis  in  quo^  and  also  of  cer- 
tain other  land  with  houses  and  a  stable,  loft  and  chaise- 
house,  conveyed  to  A.  a  part  of  the  premises,  reserving  to 
himself^  his  heirs,  &c.,  occupiers  for  the  time  being  of  a  mes- 
suage, (not  conveyed),  a  right  of  way  and  passage  over 
the  locus  in  quo  to  the  stable  and  loft  over  the  same,  and 
the  space  or  opening  under  the  loft,  and  then  used  as  a 
wood-house,  and  to  the  chaise-house  standing  on  the  side 
of  the  locus  in  quoy  (the  stable,  loft,  wood-house,  and 
dudse-house  not  being  conveyed),  and  also  the  use  of  the 
hcus  in  quo  in  common  with  A.,  his  heirs,  &a,  and  their 
tenants  for  the  time  l)eing,  and  it  was  expressed  to  be  the 
mtent  of  the  parties  that  the  whole  of  the  yard  comprehend- 
ing the  locus  in  quo  should  be  open  and  undivided,  as  the 
same  then  was,  and  be  used  in  common  by  the  occupiers  of 
both  messuages  as  the  tenants  thereof  had  been  accustomed 
theretofore  to  use  them ;  aflerwards  B.  built  a  cottage  on 
the  site  of  the  opening  under  the  lofl,  and  it  was  held  that 
the  reservation  of  the  use  of  the  locus  in  quo  did  not  autho- 
rize B.  to  use  it  for  the  purpose  of  passing  to  the  newly 
erected  cottage  (y). 

So,  where  there  is  a  licence  to  use  a  certain  way,  there  Licence, 
must  be  a  reasonable  use  of  it;  therefore,  where  one  let  a 
house  reserving  a  way  to  a  back  side,  it  was  held  that  the 

(0  Bodder  T.  Hoimm,  1  RoU.      207. 
A]ir.391,  pL  1.  (y)  Allan  ?.   Gomme,  11  Ad.  & 

(^)  Bnmtam  v.  Hall,  1  G.  &  D.      EU.  759 ;  S.  C,  3  P.  &  D.  5S1. 
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iHcoAFORBAL  gnuitor  might  not  come  through  without  request,  and  that 
MKWTg.       too  at  seasonable  hours  (z). 

Co&Tenienoeof       378.  But  the  grantee  may  do  anything  within  the  tenns 
'^'^^  of  his  licence,  that  will  most  contribute  to  his  conTenienoe, 

and  best  serve  the  purposes  intended,  as  if  it  be  a  grant  of 
a  way  for  the  carriage  of  coals,  &c,  the  grantee  may  make 
a  framed  waggon-way  (a) ;  so,  if  he  have  a  right  of  way  for 
carriages  and  cattle,  his  servant  may  justify  going  with  the 
cattle  of  his  master  (&). 

So,  as  a  right  to  repair  is  incident  to  the  grant  of  a  way, 
the  grantee  may  exercise  his  right  by  repairing  in  the  way 
most  convenient  to  himself^  provided  he  does  not  thereby  do 
anything  to  the  prejudice  of  the  grantor  (c),  see  onfe,  §  169 ; 
but  if  a  man  grants  a  way  through  his  close  to  another,  he  is 
not  bound  to  keep  it  in  repair,  unless  he  be  bound  by  express 
stipulation  or  by  prescription  {d);  consequently,  if  the  way 
be  foundrous,  the  grantee  is  not  justified  in  going  over  the 
adjoining  ground,  and  what  is  sud  in  ComytiB  Digest  and 
BlacksUmii  Commentaries  on  the  authority  of  Sir  W.  JoMt^ 
296,  1  Ld.  Raymy  725,  1  Broumlowy  212,  and  2  ShaiDtr, 
28,  must  be  imderstood  of  public,  not  of  private  ways  (f), 
see  also  cmte^  §  170. 

Wayt  of  neoet.  379.  As  to  ways  of  necessity,  a  parson  in  carrying  away 
his  tithes  may  use  the  ordinary  occupation  way,  but  he  can- 
not justify  using  any  other  road,  though  used  by  the  farmer 
himself  (/).  While  a  tenement  is  occupied  by  a  tenant,  the 
landlord  may  use  his  way  to  view  waste,  or  demand  rent,  or 
to  remove  an  obstruction  (y) ;  so,  where  trees  are  excepted 

{%)  Timlin  y.  Fuller,  I  Vent.  48.  BoMworih   t.   Limbriek,  3  GwiU. 

(a)  SenkauM  v.  Chrutiam,  I  T.  1109. 
R.  560 ;  Bee  ante,  §  169.  (ff)  Proud  w.  HoUu,  1  B.  &  C.  8 ; 

{b)  Lawton  t.  Ward,  tup,  S.  C  nom.  HoUis  w.  Proud,  2  D.  ft 


(c)  Gerrard  t.  Cook,  2  N.  R.  109.  R.  31 ;  we  also  Bertie  ▼. 

(d)  Rider  t.  Smith,  3  T.  R.  799.  16  East,  33;    Siott  t.  Stott,  Id. 
(0  1  Wnu.  Saund.  322  a,  n.  (3).  343. 

(/)  Cobb  T.  Selby,  2  N.  R.  466; 
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in  a  lease,  the  lessor  has  a  power,  by  law  incident  to  the  ex-   incorporkal 
oeption,  to  fell  and  take  away  the  trees,  although  this  power       ments.  ' 
is  nmiaUj  reserved  to  him  in  express  terms  (A). 


880.  Grants  of  a  right  of  way  were,  before  the  Prescrip-  Presumption  of 
tion  Act,  2  &  3  W.  4,  c.  71,  (see  Dig.  P.  m.  tit.  Prescrip-  fong  luer. 
tion),  presumed  from  long  enjoyment,  and  the  Courts  were 
in  the  practice  of  leaving  it  to  a  jury  in  such  cases  to  pre- 
sume a  giant,  where  its  commencement  could  not  be  other- 
wise accounted  for  (t).  Therefore,  in  Keymer  v.  Summer  (A) 
thirfy  years'  user  of  a  way  was  held  to  afford  a  presumption 
of  a  grant  or  licence ;  in  another  case  a  user  for  twenty 
years  exercised  adversely  was  held  to  afford  sufficient 
grounds  for  the  jury  to  presmne  a  grant  (/) ;  as  where  an 
occupation  way  had  been  assigned  under  the  award  of  com- 
nusdoners  of  indosure  to  one  Joseph  W.  by  mistake  for 
one  John  W.,  a  user  exercised  adversely  under  this  mistake 
was  sufficient  to  leave  it  to  a  jury  to  presume  a  grant,  which 
must  have  been  made  within  twenty-six  years,  as  all  former 
ways  were  at  that  time  extinguished  by  the  operation  of  an 
indosure  act  (/);  so,  where  a  defendant  pleaded,  that  his  deed 
of  grant  had  been  lost,  the  jury  were  directed,  that  if  they 
thought  the  defendant  had  exercised  the  right  of  way  unin- 
terroptedly  for  more  than  twenty  years  by  virtue  of  a  deed, 
and  that  that  deed  had  been  lost,  they  should  find  for  the 
defendant ;  and  that  direction  was  held  to  be  right  (m). 

But  the  presumption  of  a  non-existing  grant  might  be 
rebutted  by  evidence  showing  that  the  way  had  been  used 
by  leave  or  favour  (n) ;  so,  in  order  to  presume  a  grant 
agunst  any  party,  it  was  necessary  to  show  that  the  ex- 
ercise of  the  adverse  right  on  which  such  presumption  was 
founded,  was  against  the  party  capable  of  making  the  grant, 
and  that  it  could  not  be  presumed  against  him,  unless  there 

(A)  Ij{f9t^9  ea$e,  11  Co.  48.  294. 

(0  Doe  ▼.  lUtd,  5  B.  &  A.  232.  (m)  Lheit   v.    WUwn,  3    Bing. 

{k)  BnU.  N.  P.  75.  115 ;  S.  C,  10  Moore,  439. 

(0  Camfbeli  t.  Wikanj  3  East,  (»)  Om^hell  t.  Wilwn,  iup. 
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iKcompoRSAL  were  some  probable  means  of  his  knowing  what  was  done 
against  him ;  the  landlord  therefore  was  held  not  bound 
by  the  acquiescence  of  the  tenant  without  his  knowledge, 
though  for  twenty  years  (o),  and  whether  he  knew  or  not  of 
the  adverse  enjoyment  was  a  question  for  the  juiy  {p);  so,  the 
knowledge  of  the  owner  might  be  presumed  if  the  user  bad 
been  for  a  great  length  of  time  (q),  or  fiom  other  circom- 
stances,  as  where  the  lessees  of  a  fisheiy  had  publicly  hmded 
ihdr  nets  on  the  shore  for  more  than  twenty  years,  and  had 
at  Yarious  times  dressed  and  improved  the  landing-place, 
and  both  the  fishery  and  landing-place  originally  belonged 
to  one  person ;  it  was  left  properly  to  the  jury  to  presume  a 
grant  of  the  right  of  landing  (r). 


Uier  wider  the 

Prescription 

Act. 


38  L  The  enjoyment  of  an  easement  as  of  right  for  twenty 
years  next  before  the  commencement  of  the  8uit»  within  the 
2  &  3  W.  4,  c  7 1,  means  a  continuous  enjoyment,  for  twenty 
years  next  before  the  commencement  of  the  suit,  of  the 
easement  as  an  easement  {s) ;  therefore,  a  plea  of  forty  or 
twenty  years  is  not  supported  by  proof  of  a  user  for  a 
period  of  fifty  years  before  the  conmiencement  of  the  action, 
with  the  exception  of  four  years  immediately  preceding 
it  (/) ;  but  if  there  be  ten  years'  enjoyment  of  a  right  of 
way,  and  then  a  cessation  und^  a  temporary  agreement  for 
another  ten  years,  this  may  still  be  a  sufficient  enjoyment 
of  the  old  right  for  twenty  years  to  make  it  indefeaaUe 
under  the  statute,  for  the  agreement  to  suspend  the  enjoy- 
ment of  the  right  does  not  extinguish  the  same,  nor  is  it  in- 
consistent therewith  («). 

Again,  in  order  to  establish  a  right  of  way  within  the 
statute  it  nmst  be  proved  that  the  claimant  has  enjoyed  ''as 


(o)  DaUei  v.  North,  11  Ettt.  372. 

(p)  Dawam  t.  Norfolk  {Duke),  1 
Price,  247;  Gray t.  Bond,  2 B.  & B. 
667;  8.  C,  5  Moore,  527. 

(q)  Daviei  t.  Stephem,  7  C.  &  P. 
570. 

(r)  Ori^  ▼.  Bondj  wp. 


(t)  Bright  y.  Walker,  1  C,  M.  & 
R.  211 ;  S.  C,  4  Tyrw.  508. 

(0  Parker  t.  Mitchell,  11  Ad.  fc 
EU.  788;  8.  C.,3P.&D.655. 

(«)  Payne  t.  Sheddem,  1  Mooa.  & 
Rob.  383. 
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of  right"  for  the  fiill  period  of  twenty  years;  the  way  must  incorporbal 
have  been  enjoyed  openly,  not  by  stealth  (x) ;  so,  if  only  ments. 
enjoyed  by  pennission  of  the  occupier  of  the  land,  no  title 
would  be  acquired,  because  it  was  not  enjoyed  ^^as  of 
ri^  (j);"  so,  for  the  same  reason,  the  claim  would  be  de* 
feated  if  unity  of  possession  were  proved  during  any  part  of 
the  twenty  years,  for  then  the  claimant  would  not  have  en- 
joyed "as  of  right"  the  easement,  but  the  soil  itself  (y); 
and  80^  likewise,  it  must  have  been  enjoyed  without  inter- 
ruption (z),  see  further  infra,  §  394. 

So,  a  claim  under  this  act  may  be  defeated  in  the  same 
maimer  9B  a  simiUr  claim,  arising  by  custom,  prescription, 
or  gnmt,  might  have  been  defeated  (a).  See  further  as  to 
Prescription,  jn^si.  Title  to  Things  Beal,  and  Dig.  P.  m. 
tit  Prescription. 

As  to  the  effect  of  non-user,  see  m/ro,  §  382. 


IV.  1^  IoM|  bestroseb,  ot  extingttfe^eb. 

1.  Loss  by  Nan-user,  Sfc, 

i  382.  In  tthat  Com. 
383.  By  Chaugt  qfthe  Place  in  cate  qf  Preacriptwe  Way$, 

2.  Extinguishment  hf  Unity  of  Possession, 


384.  M  Mie  i^/*  Purcha$e$,  ^.  of 

ike  Land. 

385.  ^€10  creation  of  a  Way, 

386.  Waye  f^  Neeeeeiiy  not  ex- 

tingwaktd. 


386.  Unity  qf  Po»9emon  under  the 

Preecription  Act. 

387.  A  private  Bight  qf  Way  not 

merged     in     the     Public 
Right. 


388.  tUghi  mi  dcttroyed  by  aUeration  (^  Estate, 

3,  Extinguishment  of  Ways  under  Acts  of  Parliament. 
389.  btcloewre  Acte,  \      390.  Highway  and  I\tmpike  Acte. 

{s)  Bright  v.  Walker,  eup.  (jt)  Onley  t.  Gardener,  4  M.  & 

()r)  lb. ;    and    see   alio   Clay   ▼.  W.  497. 
Thaekrak  or  Tkaekeray,  9  C.  &  P.  (a)  Brigkt  ▼.  Waiker,  eup. 

47:  8.  C,  a  M.  &  Rob.  244. 

Z2 
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INCORFORBAL 

HBBBOITA- 

MBNT8. 


1.  Loss  by  NonrUseTy  Sfc. 


§  382.  A  right  of  way  maj  be  loet  or  destroyed  either  by 
non-uBer,  or  by  a  change  of  the  thing  in  respect  of  which 
the  right  is  claimed. 
Loss  by  non-  A  right  of  way^  like  a  right  of  common,  is  something  col- 

lateral to  the  land,  and  therefore  not  regularly  diyested  by 
non-user ;  but  as  from  long  user  of  a  right  of  way  a  gnunt 
might  be  presumed  (b),  so,  from  a  long  forbearance  to  ex- 
ercise the  right,  a  release  might  be  presumed  (c) ;  and  as 
the  right  could  only  be  acquired  by  twenty  years'  enjoy- 
ment, so  it  ought  not  to  be  lost  by  disuse  for  a  less 
period  (cf). 

By  change  of  383.  It  has  long  been  settled  that  circumstantial  yaiia- 
caM^of  pr^  tions  will  not  destroy  a  prescription;  therefore,  a  prescription 
■criptive  ways.  ^  ^^  water  was  not  destroyed  by  changing  a  fulling-mill 
to  a  grist-mill,  provided  no  prejudice  thereby  arose  by  di- 
verting and  stopping  the  water,  and  rendering  it  difierent 
from  what  it  was  before  (e);  see  also  as  to  estovers,  ante, 
§  299.  So,  a  prescriptive  right  of  way  to  a  public  towing 
path  on  the  banks  of  a  navigable  tide-river,  is  not  destroyed 
by  that  part  of  the  river  adjoining  the  towing-path  having 
been  converted  by  statute  into  a  floating  harbour,  although 
such  towing-path  was  thereby  subject  to  be  used  at  all 
times  of  the  tide,  whereas  before  it  was  only  used  at  those 
limes  when  the  tide  was  suflidently  high  for  the  purposes 
of  navigation  (y);  and  such  prescription  is  not  destroyed 
by  a  clause  in  the  statute,  whereby  the  imdertakers  of  the 
work  were  authorized  to  make  a  towing-path  over  the  land, 
comprising  the  towing-path  in  question,  on  paying  a  com- 
pensation to  the  owner  of  the  soil  (y). 


(b)  See  mUe,  i  180.  C.  339. 

(c)  Doe  T.  Hilder,  2  fi.  &  A.  791.  («)  LitttreVi  com,  4  Co.  86. 

(d)  Moart  t.  JImwoh,  3  B.  &  (jp)  it.  t.  7V9»c^'>  3  B.  &  A.  193. 
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384.  Ways  may  be  extinguished  either  by  unity  of  pes-   incorporbal 
session,  or  under  acts  of  Farbament.  mbnts. 

Extinguish- 
2.  JExtiuffuishment  by  Unity  of  Possession. 

Unity  of  possession  of  the  dose  where  a  private  way  In  case  of  pur. 
exists,  with  the  dose  to  which  such  a  way  is  appurtenant,  thrSmd.  * 
or  which  gives  the  right  of  way,  causes  an  extinction  of  the 
same,  as  if  a  man  have  a  way  over  the  dose  of  another,  and 
he  purchase  that  dose,  the  way  is  extinguished  by  the  unity 
of  possession  (A). 

So,  where  one  had  a  cross  way  by  prescription  to  go  to 
Whiteacre  over  Blackacre,  and  then  he  purchased  Black- 
acre,  and  subsequently  enfeoffed  a  stranger,  adjudged  that 
Ae  way  was  gone  (t) ;  for  in  such  cases  the  greater  benefit 
drowns  the  less  (A),  which  consequently  ceases  to  exist  (/); 
on  the  same  prindple,  where  one  had  a  dose  and  a  wood  ad- 
joining to  it,  and  time  out  of  mind  away  had  been  used  over 
the  dose  to  the  wood;  and  he  granted  the  close  to  one  and 
the  wood  to  another,  hdd  that  the  grantee  of  the  wood 
should  not  have  the  way ;  and  as  the  grantor  had  not  re- 
served it  to  himself  it  was  extinguished  (m) ;  and  where  in 
the  case  of  a  partition  of  a  mill  and  a  way,  the  way  was  a»- 
ngned  to  one,  this  was  hdd  not  to  be  an  extinguishment, 
but  a  new  grant. 

Although  an  existing  way  will  pass  under  the  word 
^appurtenances,"  yet,  according  to  the  legal  sense  of  this 
word,  an  easement  which  has  become  extinct,  or  which  does 
not  exist  in  point  of  law,  by  reason  of  unity  of  possession, 
does  not  pass  (n) ;  therefore,  where  a  testator  being  seised 
in  fee  of  the  adjoining  closes,  A.  and  B.,  over  the  former  of 
which  a  way  had  immemorially  been  used  to  the  latter,  de- 

(A)  21  E.  3.  2;  21  Ass.  pi.  1 ;  11  {m)DeU  t.  Bahthorpe,  Cro.  El. 

H.  4.  15;    Df.  295;    Pdm.  446;  300;  Bro.  Chemin,  pi.  13,  dting  3 

Lttdi.  154 ;  1  RoU.  Abr.  935.  H.  6.  31 ;  bat  see  contra,  20  E.  3. 

(i)  HtigaU  r.  WUlmms,  Noy,  119.  Admeasnrement,  8. 

{k)  8kmy  r.  Pigott,  3  Bnlst.  340.  («)  Orymet  t.  Peaeoek,  1  Bulst. 

(0  Utcb«  153.  17 ;  Smmdeyt  v.  Olif,  Moor.  467. 
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iNcoRPORSAi.  yified  B.  with  the  appurtenano^  held,  ibat  the  deyiBee 
MENTs. '  could  not,  under  the  word  '*  appurtenances,"  daim  a  right 
of  way  over  A.  to  B.,  as  no  new  right  of  way  was  created, 
and  the  old  one  was  extinguished  by  the  unity  of  sdsin  in 
the  devisor  (o);  see  also  dements  v,  Lambert{p),  which  b  the 
case  of  a  common,  also  Barlow  v«  Rhodes  (;),  which  relates 
to  the  word  ''appurtenances." 

Newcrw^onof  385.  If  the  grantor  wish  to  revive  or  create  anew  such 
a  right,  he  must  do  it  by  express  words,  or  introduce  the 
terms  **  therewith  used  and  enjoyed,"  in  which  case  ease- 
ments existing  in  point  of  fact,  though  not  in  point  of  kw, 
would  vest  in  the  grantee  (r) ;  but  it  has  been  held  that  a 
grant  of  Whiteacre  and  Blackacre,  ''  with  all  ways  used, 
occupied,  or  enjoyed  therewith,"  extends  to  ways  used 
&c,  over  other  lands  of  the  grantor,  but  does  not  convey 
to  the  grantee  a  right  to  ways  used  to  and  from  one  of  the 
parcels  over  the  other  of  them ;  therefore,  where  A.  and  B. 
coparceners  convey  to  C.  Whiteacre  and  Blackacre,  to- 
gether with  all  ways  therewith  usually  held,  used,  occupied, 
and  enjoyed  as  to  Whiteacre  and  the  appurtenancea^  to  the 
use  of  A.  and  his  heirs,  and  as  to  Blackacre  and  its  ap- 
purtenances to  the  use  of  B.  and  his  heirs,  held,  that  the 
way  used  before  the  partition  from  Whiteacre  over  Black- 
acre  does  not  vest  in  A.  under  this  deed  (r).  But  commis- 
sioners of  partition  may  award  a  right  of  way  over  the  lands 
of  one  party  to  the  lands  of  another  party  interested  in  the 
partition  («). 


Ways  of  neces-      386.  A  distinction  however  has  been  taken  between  ways 

^fshablef  ^'    of  mere  easement  and  ways  of  necessity,  for  in  the  latter 

case  the  right  is  not  lost;  therefore,  where  one  had  a  way 


(o)  Whalley  ▼.  Thompitm,  1  B.  &  (r)  Plmii  v.  Jmrna,  4  Ad.  &  ED. 

P.  371.  761 ;  S.  C,  2  Nev.  h  Mtu.  517. 

{p)  1  Taont.  205.  (t)  iMter  t.  IMer,  3  Y.  «t  CoB. 

(q)  1  Cr.  &  M.  439 ;  tee  alio  3  540. 
Taont.  30. 
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appendant  to  his  houBe,  and  then  be  purbhaaed  the  dose  xncorporial 
yffhexG  his  right  lay,  after  which  he  enfeoffed  another  of  the  mbnts.  * 
doscybttt  continued  to  use  his  way,  held,  in  an  action  agidnst 
him  by  the  feoffee,  that  the  feoffor,  would  lose  the  benefit 
of  his  house,  unless  he  were  permitted  to  have  the  use  of  this 
way  (/) ;  so,  ways  to  the  church  or  the  market  being  ways 
of  necesaty  will  not  be  extinguished  by  unity  (x);  and  so 
it  was  adjudged  in  another  case,  where  by  the  plea  it  ap- 
peared that  the  way  was  necessary  (y) ;  so,  where  one  W. 
parcfaased  a  dose  A.,  with  a  right  of  way  to  it  oyer  an- 
other doee  B.,  and  then  purchased  the  latter  dose,  and  sub- 
sequently a  third  close  C,  adjoining  to  that  to  which  the  way 
belonged,  by  which  last  purchase  he  was  enabled  to  enter 
the  first  dose,  without  availing  himself  of  the  way  as  it  ex- 
isted before  the  unity  of  possession ;  he  then  sold  the  dose 
B.,  oyer  which  the  right  was  originally  used,  to  the  plaintiff, 
and  afterwards  parted  with  the  two  others  to  the  defendant, 
held,  that  the  way  would  have  been  extinguished,  if  daimed 
as  a  way  by  prescription,  but  being  a  way  of  necessity  it 
remained  (z);  but  a  way  of  necessity  is  limited  by  the  ne- 
cessity that  created  it,  and  when  the  necessity  ceases,  the 
right  ceases  (a). 

Under  the  Prescription  Act  a  claim  of  a  way  may  be  de-  Unity  of  pos- 
feated  by  unity  of  possession  within  the  twenty  years,  in  S^Prei^pI 
the  same  manner  as  under  the  old  law  (i).  ^^  ^^ 

387.  A  person  may  have  a  right  of  way  in  a  road  after  A  private  rigbt 
it  is  become  a  highway,  and  the  private  right  will  not  be-  mcrgcdln  the 
come  merged  in  the  public  right ;  therefore,  where  one  had  l'''^*'®  "«^^*- 
a  grant  of  an  occupation  way,  held,  that  he  might  have  an 
action  against  the  owner  of  the  land  over  which  the  way 


(0  Jordan  t.  Aitwood,  Ow.  121.  1489. 

(ar)  Smrrey  t.  PiggoiU  Noy,  84 ;  (j)  BuckUyv.  Cbfet,  5Tannt.  311. 

S.C.,  Bolilr.  540;  see  aleo  Latch.  (a)  Holmm  t.   Qoringt  2  Bing. 

154 ;  Poph.  172 ;  Palm.  446 ;  Cro.  76  ;  S.  C.»  4  J.  B.  Moore,  166  ;  aee 

Jie.  170.  ante,  §  374. 

(ir)  DmiUm  v.  T^yhr,  2    Lntw.  (b)  See  ante,  f  381. 
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nrcompoBSAL  lead,  for  obetracting  it,  although  it  were  proved  that  the 
public  had  used  the  way  without  denial  for  the  last  twelve 
jeara,  the  Court  being  of  opinion  that  the  plaintiff  might  rest 
his  title  under  the  deed,  and  need  not  reeort  to  the  general 
right  (c). 


Right  DoC  de- 
■troyed  bj  aI- 
teratkm  of  the 
csUte. 


388.  So,  a  waj  shall  not  be  destroyed  by  a  change  of 
tenure ;  therefore,  where  a  copyholder  had  a  way,  tame  out 
of  mind,  over  the  land  of  another  copyholder,  and  purdbased 
the  inheritance  of  his  copyhold,  which  operated  as  an  enfian- 
diisement  of  his  estate,  yet,  nevertheless,  the  easement 
was  not  extinguished  (d).  But  a  way  of  necessity  will  be- 
come extinguished,  like  any  other  way,  when  the  neoeadtj 
ceases  (e). 


Inckmire  acts. 


3.  Extinguahment  of  Way$  ynder  AcU  of  ParUamaiL 

389.  Under  the  General  Indosure  Act,  41  G.  3,  c.  109| 
s.  11  (/),  it  is  declared  that  all  ways  which  shall  not  be  set 
out  by  the  commissionerB  shall  be  extinguished,  and  where  a 
private  Indosure  Act  does  not  vary  the  tenns  of  the  Greneral 
Act,  and  commisdoners  in  their  award  do  not  notice  a  road 
running  over  inclosed  lands,  sudi  way  is  extinguished  by  the 
operation  of  the  General  Act;  therefore,  where  a  plaintiff 
having  an  allotment  made  to  him  by  a  commissioner  under 
an  Indosure  Act,  of  land  over  which  the  defendant  had  a 
private  right  of  way  before  the  passing  of  the  Act,  but  which 
way  was  not  noticed  among  those  set  out  by  the  commissioner, 
the  plaintiff  may  justify  stopping  up  such  way  without  any 
directions  from  the  commisaoner  for  that  purpose  (jf)y  for  the 
statute  does  not  affirm  another  way  to  be  set  out  in  lieu  of 
every  old  one  (A) ;  but  where  commissioners  had  no  power 


(c)  AUtn  T.  0nN0iitf,8  Eait,  4. 

(d)  Hhmom  t.  VFtilMMfoii,  dted 
11  Vin.  Abr.  tit.  Extingoishment, 
440. 

(e)  Holmm  ▼.  Ownnfft  2  Bing.  76 ; 
tee  mUe,  (  384. 


CO  Sm  Dig.  P.  II.  tit  Comfotfi 
(iNCLoeumi). 

(p)  Wkii€  T.  ItccMff,  2  J.  B. 
Moore,  23. 

(A)  R.  T.  P0rUk  ^fDeam  (0mm. 
(/AeA».),  2M.  &S.80. 
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under  the  General  or  Particular  Act  to  ertop  up  a  way  over   incorporbal 
old  mdoflures,  and  did  not  by  their  award  eet  out  any  new     "^"tI^' 
way  over  the  waste  land  indosed,  held,  that  an  old  footway 
paaong  jGrom  one  highway,  over  wastes  to  old  indosures,  into 
aitother,  existed  as  it  formerly  did  (t). 

Bat  where  by  an  Inclosure  Act  a  way  could  not  be  ex- 
tingiuahed  without  the  concurrence  of  two  justices,  held, 
that  a  way  was  not  extinguished  for  want  of  such  express 
ooncarrence  (k) ;  and  this  was  deemed  to  extend  to  all  roads 
pubKc  or  private  (I).  So,  where  imder  an  Inclosure  Act  an 
appeal  was  given  in  all  cases,  except  where  the  determina- 
tbn  of  the  oonmiissioner  was  declared  conclusive  by  the 
General  or  Particular  Inclosure  Act,  and  a  commissioner  set 
oQt  a  private  road,  which,  upon  complaint,  was  disallowed 
bj  the  commissioner  and  one  justice,  held,  that  appeal  was 
not  taken  away,  because  the  order  was  by  the  commissioner, 
which  is  not  said  in  the  act  to  be  final  (m). 

390.  At  common  law  there  can  be  no  destruction  of  a  Highway  and 
pnblic  way,  a  highway  must  always  continue  a  highway  (n) ;  "^^  ^ 
and  if  done  by  Act  of  Parliament,  the  provisions  of  the  Act 
must  be  strictly  complied  with  (o) ;  and  by  the  same  author- 
ity, ways  to  a  church,  &c.  may  be  stopped  up ;  where  there- 
fore a  discretion  was  left  to  the  trustees  of  a  turnpike  road 
to  leave  open  roads  of  that  description,  and  they  thought  fit 
to  stop  up  an  old  way,  it  was  held  that  if  such  discretion 
^erc  exercised  by  a  judge  or  jury,  instead  of  by  the  com- 
nusaoners,  it  would  lead  to  much  litigation  and  uncer- 
tainty (;,). 

(t)  naeknh  or  Tlkaekrayj.  <9«y.  &  B.  501 ;  R,  r,  Hatfield  (Ikhab.), 

*o»,  1  Or.  &  Mee.  IB ;  S.  C,  3  4  Ad.  &  EH.  156 ;  alio  Dig.  P.  ii.  ttt. 

lyrw.  87.  Commons  (Inclosurb). 

(k)  Harher  r.  Rmtd,  9  Price,  58.  (n)  Fbwier  v.  Sanden,  Cro.  Jac. 

(0  lb.,  reoognlaed   in  Logan  t.  446. 
BvUm,  5  B.  &  C.  513.  (o)  JR.  t.  Bagihaw,  7  T.  R.  363 ; 

(«)  JL  T.  Yorktkire,  W.  12.  (/m-  Harhtr  v.  Band,  9  Price,  58. 
'<«ei),2B.&  C.  228 ;  lee also  further  (|»)  Bt  Bettuvoir  t.  Wehkf  7  B. 

•*  to  die  oonatmctioii  of  Incloaore  &  C.  266. 
AcU,  Harp^  ▼.  Ckarl«9Uf9rtk,  4  B. 
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V.  Sbttspensfon  and  KUbfbal  of  4e  Htg^t. 

§  391.  When  8uipmt$im  ta*«f  PZom.         i  392.  IFSIm  i2#»Jo«/  Mfc«  Pkn. 


Wbea  sntpen-        §  391.  Ways  may  not  only  be  totally  extinguished,  bat 
pUot.  **         *^®y  ™*y  *^  ^  suspended  according  to  the  duration  and 

nature  of  the  estate  in  the  land  and  the  way  (g). 
Unity  of  pot-  Unity  of  possession  merely  suspends  a  prescriptiye  ease- 
menty  there  must  be  unity  of  ownership  to  destroy  it(r); 
therefore,  where  a  party  became  seised  in  fee  of  one  set  of 
premises,  and  took  a  lease  of  another  set  of  premises,  tlie 
owner  of  which  had  previously  enjoyed  an  easement  in  the 
former,  such  unity  of  possession  of  the  land  a  qud  and  m  qud 
the  easement  existed,  was  held  to  operate  only  to  suspend, 
not  extinguish  the  right  (i) ;  but  during  sudi  supen^on  the 
way  cannot  pass  under  the  name  of  **  appurtenance  {ty 

When  rennl         392.  BeviTal  of  a  right  of  way  does  not  merely  take 
^  ^  place  after  a  ten^rary  suspension,  but  it  may  also  take 

place  in  cases  of  extinguishment  by  the  operation  of  a  new 
grant.  In  one  case  indeed  this  matter  was  doubted,  for 
where  A.  by  prescription  was  to  keep  a  fence  between  his 
dose  and  B.'s,  and  he  afterwards  purchased  B.'b  cloee, 
laid  all  into  one,  and  died,  and  his  two  daughters  made  a 
partition  of  the  two  closes,  it  was  demurred  in  kw  whether 
the  prescription  revived  or  not  («) ;  but  in  another  caae, 
where  a  partition  took  place  between  two  cohdrs,  and  the 
land,  on  which  there  was  a  way,  went  to  one,  and  a  mill  to 
the  other,  it  was  agreed  that  one  should  have  a  passage 
over  the  land  of  the  other  according  to  the  ancient  right; 
and  that  this  convention  between  the  two  sisters,  wonU 

(q)  Jamta  r.  Plant,  4  Ad.  &  £U.  («)  TkomM  r.  Tkowuu,  2  Cr.,  M. 

761 ;  S.  C,  nom.  Plani  r.  JmmM,  2  &  R.  34  ;  S.  C,  5  Tyrw.  804. 
N.  &  Man.  517.  (0  Jam§a  t.  PlmU,  it^- 

(r)  Ckmkmm  t.  FUk,  2  Tynr.  155.  («)  Jmoh.,  Dy.  295. 
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operate  on  the  part  of  her  who  pooseesed  the  way  as  a  new   iNcoapoasAL 

gnuit(jr);  so^  where  two  doses,  one  where  a  right  of  way       mknts.  ' 

ezistedy  and  the  other  to  which  it  was  appendant,  became 

the  property  of  an  individual  who  devised  the  latter  with 

the  *^  appurtenances,"  held,  that  this  word  must  be  confined 

torn  oMH^xisting  right,  and  had  any  right  passed  by  this  do- 

7186,  it  must  have  passed  as  a  new  easement  (y) ;  so,  where 

a  pnUic  footway  over  crown  land  was  extinguished  by  an 

indosore,  but  the  public  continued  afterwards  to  use  the 

way  for  twenty  years,  such  user  was  deemed  not  to  be 

evidence  of  a  dedication  of  the  way,  unless  it  appeared  to 

have  had  the  consent  of  the  crown  (z) ;  but  where  a  way 

haa  been  used  for  thirty  years  after  its  extinguishment,  it 

has  been  held  saffident  to  presume  a  new  grant  (a). 


VL  Bfstutbance  ot  Intemtptfon  of  ^e  W^t 

1.  bguries. 
§393.  IMurhmu!9    c/  a  Bigki  ^  I  %  594.  hdwrupOm  ^f  a  Riffki  nf 


2.  Remedies. 

395.  Bp  Akatemmt  qf  NuiMonee.     i      897.  By  Ar&iiratUm. 
391  By  Actum  4m  the  Com,  I  Bp  h^uMcHm. 

Bjf  Action  qf  Covenant.  \  By  Mandamui. 


1.  Injuries. 

\  393.  Disturbance  of  a  right  of  way  happens  for  the  most  Distarbanoe  of 
part  when  a  person  who  has  a  right  of  way  over  another's  *  "*    ®  '^^^ 
ground,  is  obstructed  by  indosures  or  other  obstades,  or  by 
ploughing  across  it,  by  which  means  he  cannot  enjoy  his 
right  of  way,  or  at  least  not  in  so  commodious  a  manner  as 
he  is  entitled  to  do  (i). 

(')  21  E.  S.  2  ;   21  A«.  pi.  I,  (jt)  Hcadlamj.  Medley,  Holt,  46. 

otedinBro.  Extiiig«ialiBMnt,p].  15.  (a)  Keytmer  r.   Summere,    BuD. 

(y)  Wketley  ▼.  Tkmnpeon,  1  B.  &  N.  P.  74. 

^-  371.  (k)  2  BoU.  Abr.  140,  341. 
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zNcompomsAL       394.  Literraption  under  the  PreBcription  Act,  2  &  3  W. 
"mi*nt8.^"     4,  c.  71,  means  an  obetraction  by  the  owner  of  the  locus  in 
Interruption  of  qtio,  but  nothing  wiU  amount  to  an  inteimption  unices  ao- 
» right  of  way.    quieg^jgj  i^  for  a  7ear(c) ;  where,  therefore,  an  easement 
had  been  enjoyed  for  nineteen  years  and  a  fraction,  the  right 
may  still  be  acquired  imder  this  act,  if  an  action  be  brought 
for  an  interruption  at  the  end  of  the  twenty  years,  for  the  in- 
terruption was  not  acquiesced  in  for  a  whole  year,  so  as, 
imder  this  act,  to  defeat  the  twenty  years'  user  (c) ;  and  where 
a  right  of  way  has  been  once  established  by  dear  evidence 
of  enjoyment,  it  can  be  defeated  only  by  distinct  evidence  of 
interruptions  acquiesced  in ;  an  unsuccessful  attempt  from 
time  to  time,  on  the  part  of  the  occupier  of  the  land  over 
which  the  way  ran,  to  interrupt  such  right  will  not  be  suf- 
ficient to  get  rid  of  it  (d). 

2.  Remedies. 

By  abatement  395.  As  a  rule,  a  party  may  not  abate  a  nuisance,  for  as 
^*  in  the  case  of  a  commoner,  he  has  no  interest  in  the  soil  and 
must  not  meddle  therewith ;  therefore,  where  by  means  of 
the  cartwheels  belonging  to  the  owner  of  the  land,  the  way 
was  so  full  of  ruts  that  it  could  not  be  so  well  used  as  before, 
it  was  held,  nevertheless,  tiiat  the  defendant  could  not  justify 
<ligg^  A  trench  (e) ;  yet  if  the  way  had  been  utterly  denied 
to  him,  as  if,  for  instance,  he  had  been  shut  out,  the  case  would 
have  been  different,  and  he  would  have  pleaded  that  heooold 
not  use  the  way  at  all  (/) ;  on  the  same  principle,  if  the  way 
be  foundrous,  a  man  cannot  justify  going  out  of  the  way  (^); 
it  has  however  been  said,  in  regard  to  a  conmioner,  that  if 
th^  injury  be  done  by  a  stranger,  and  not  by  the  owner  of 
the  soil,  the  nuisance  may  be  abated  by  the  party  having  a 
right  of  way  (A). 

(e)  Onley  t.  Gardiner,  4  M.  &  W.  Godb.  52. 

497.  (/)  Godb.  53. 

(d)  Harvie  t.  Boffert,  3  Bligh,  (^)  Seem/c,  $  370. 

N.  S.,  444.  (A)  1  Keb.  8S4. 

(«)    Dike    emd    Jhmetin^e   ease, 
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396.  The  most  usual  remedy  for  the  disturbance  of  a  waj    incorporbal 

'BRBDITA 
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u  an  action  on  the  case  (t),  whether  it  be  a  way  by  reserva-     ^""^"""a- 


doD,  grant,  or  prescription  (A) ;  and  although  the  erection  By  action  on 
of  an  obstruction  causes  no  immediate  injury  to  the  plaintiff  ***** 
in  his  use  of  a  right  of  way^  in  consequence  of  his  own 
laches,  yet  if  its  existence  puts  his  title  in  hazard,  and  pre- 
vents him  from  exercising  his  right  whenever  he  thinks  fit 
to  nee  it,  he  may  have  his  action  (/).  But  if  the  way  be  a 
ooQunon  way,  and  any  man  be  disturbed  in  going  that 
way,  he  shall  not  have  an  action  upon  his  case;  and  this 
the  law  has  provided,  for  the  avoiding  a  multiplicity  of  suits, 
for  if  any  one  man  might  have  it,  numbers  might  have 
the  like  (m).  Nuisances  on  the  highways,  being  public 
injoriesi,  are  punishable  by  presentment  and  indictment; 
though  if  special  damage  be  laid,  the  case  is  difierent(n),  see 
further  post,  Injuries  and  their  Remedies,  also  as  to 
pleadings. 

397.  An  action  of  covenant  will  lie  by  a  tenant  against  Action  of  cove- 
hifl  lessor  for  a  breach  of  covenant  for  quiet  enjoyment,  by  ***"*• 
obstructing  a  way  of  necessity  (o). 

So,  differences  respecting  ways  may,  like  other  matters.  Arbitration, 
be  referred  to  arbitration,  but  in  that  the  award  must  shew 
a  title  to  the  way  (p). 

So,  where  a  way  is  in  danger  of  being  destroyed,  to  the  injunction, 
great  injury  of  the  parties  entitled  to  the  same,  an  injunc- 
tion may  be  obtained  for  the  purpose  of  staying  the  mis- 
chief (9). 

So,  lastly,  a  mandamus  may  in  some  cases  be  applied  for  M«mdamM». 


(0  AMon  T.  Pamphint  Cro.  £1.  (11)    Oreasly  y.   Codlin,  2  Bing. 

466;  Omtrei  v.   Church,  Id.  845;  263. 

•ee  alM  3  Ler.  266  ;  1  Vent.  275.  (o)  Morrii  v.  Bdgington,  3  Taont. 

.i)  1  Ron.  Abr.  104.  24. 

(0  B9wtr  T.  HiUt  1  Bing.  N.  C.  {p)  Harris  t.  Cumon,  2  Ch.  Ca. 

M9;  S.  C,  1  Scott,  527  ;  S.  C,  1  594. 

Hodgei,  45.  {q)    Newnuar9h  t.  BrondHng,   3 

(«■)  27  H.  8.  27 ;  1  Imt.  56.  a.;  Swanat.  99. 
&  Co.  73, 104. 
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»<oou^uAL  as  bong  a  more  effident  lemedj,  as  where  a  railway  wu 
made,  by  audiority  of  Pariiament,  and  it  was  declared  that 
the  puUic  should  use  it»  but  the  company  took  it  up  (r). 


SECTION  vm. 

BIQHT   TO  WATER  AND   WATEBrCOUBSES. 

§  398.  A  right  to  the  use  of  water  is  dther  public  or 
private.  The  rights  comected  with  public  waters  have  al- 
ready been  treated  of  (see  ante,  §  104  ei  seq.,  and  as  fiur  as  it 
is  connected  with  fisheries  see  ante,  §  108).  The  private  ri^t 
to  running  water,  so  fir  as  this  is  capable  of  being  reduced 
to  pussession,  is  an  incorporeal  hereditament,  which  may  be 
considered — 

1.  As  to  the  nature  and  extent  of  the  right 

2.  How  claimed. 

3.  How  used. 

4.  Extbguishment  of  the  right. 

5.  Disturbance  of  the  right  and  the  remedies. 


I.  Mature  anb  ICxtent  of  t^  Vil^t 


§  399.  Water  pukiiciJuriM. 

Under  what  Reetrietion  tMe 
ii  $0  ie  taken, 

400.  Riffht  <if  Oeet^anc^. 

401.  Caeei  in  enpport  qftke  Prin^ 

eiple: — 
Betdey  T.  8kaw. 

402.  8aander9  t.  Newman. 

403.  Wright  y,' Howard, 

404.  lUiult  qf  the  Cane. 


i  405.  Reamimg  Water  the  eaijed  i 
d^f^rent  Saeementi. 
BaeeMnf  a  Jnbw  ^  Weter, 

406.  Right  to  dieeharge  Water. 

407.  Artv/tciai  Water^eoartei. 

408.  Suhterraneome  Gkamnele. 

409.  Private  Righte  »  naeigM 

Bieere. 

410.  Watering  Cattle. 
Landing^Nete. 


Water  jmhiici         §  399.  Water  it  is  said^  flowing  in  a  stream,  is  well  aetded 
•'•^'  by  the  law  of  England  to  be  pubUci  jtaris,  and  the  person 

(r)  R,  r.  Setem  ^c.  RaUwag  Con^Ktng,  2  B.  &  ▲.  646. 
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who  first  approbates  any  part  of  this  water  through  his  iNcompouAx. 
land  to  his  own  nse,  has  the  right  to  the  use  of  so  much  as  msnts.  * 
lie  then  appropriates  against  any  other  (s) ;  so,  in  WUHams 
V.  Marbmd{t)  it  had  been  preyiously  said,  "  Flowing  water 
is  originaQy  pubUcijvruJ*  So  soon  as  it  is  appropriated  by 
an  indiyidoal,  his  right  is  co-extensive  with  the  beneficial 
lue  to  which  he  appropriates  it ;  subject  to  that  ri^t  all 
the  rest  of  the  watar  tescaxoB  pubUei  juris.  The  party  who 
obtaiDs  an  exclusive  enjoyment  of  the  water  does  so  in  de^ 
rogation  of  the  primitive  right  of  the  public  {x) ;  and  so 
Mr.  Justice  Blackstone  saye^  '*  Water  is  a  movable  wan- 
dering thing,  and  must  of  necessity  continue  common  by 
the  kw  of  nature,  so  that  I  can  <mly  have  a  temporary, 
transient,  usufructuary  property  therein ;  so  that,  ii*  a  body 
of  water  runs  out  of  my  pcmd  into  another  man's,  I  have  no 
right  to  reclaim  it  (y) ;"  but  by  this  it  is  not  to  be  under* 
stood  that  the  first  occupier,  or  first  person  who  chooses  to 
approfHriate  a  natural  stream  to  a  useful  purpose,  has  a  title 
agunst  the  owner  of  land  bdow,  and  may  deprive  him  of 
the  benefit  of  the  natural  flow  of  water ;  and  consequently  Under  what 
it  has  been  held,  that  the  first  occupant,  though  he  may  be  ITto  fa«  ukoi! 
the  pn^rietor  of  the  land  above,  has  no  right  by  diverting 
the  stream  to  deprive  the  owner  of  the  land  below  of  the 
special  benefit  and  advantage  of  the  natural  flow  of  water 
therem  (z) ;  and  it  is  said  '^  The  object  of  the  judgment  in 
Mown  v.  Hill  (a)  was  to  set  right  the  mistaken  notion 
which  had  got  abroad  in  consequence  of  certain  dicta  in 
WUUams  v.  Morland  (ft),  that  flowing  water  is  pvbKci  jtaris, 
and  that  the  first  occupant  of  it  for  a  beneficial  purpose  may 
appropriate  it  (c).'* 

400.  '*  The  position  that  the  first  occupant  of  running  Right  of  ocea. 

pancj. 

(t)  Liggint  v.  Inffe,  7  Bing.  692.  (a)  Sup. 

(0  2  B.  &  C.  910.  lb)  2  B.  &  C.  910. 

(«)  Per  Baylej,  J.,  Id.  913.  (c)  Ver  Parke,  B.,  inArkwriffki^. 

(jr)  2Comm.  8.  OiU,  5  M.  &  W.  220. 

U)  IfMOftT.  HiU,  5  B  &  Ad.  24. 
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iKcompouAL  water  for  a  beneficial  purpcNse  has  a  good  title  to  it»  ib  per- 
MIHT8. '  fectly  true  in  this  sense,  that  neither  the  owner  of  the  land 
below  can  pen  back  the  water,  nor  the  owner  of  the  land 
aboye  cUvert  it  to  his  prejudice.  In  this  as  in  other  casesof 
injuries  to  real  property,  possession  is  a  good  title  agunst  a 
wrong-doer ;  and  the  owner  of  the  land  who  applies  the 
stream  that  runs  through  it,  to  the  use  of  a  mill  newly 
erected,  or  other  purposes,  if  the  stream  is  cUyerted  or  ob- 
structed, may  recover  for  the  consequential  injury  to  the 

miU  {dy 

"  But  it  is  a  very  different  question  whether  he  can  take 
away  fix>m  the  owner  of  the  land  below  one  of  its  natural 
advantages,  which  is  capable  of  being  applied  to  profitable 
purposes,  and  generally  increases  the  fertility  of  the  soil, 
even  when  unapplied,  and  deprive  him  of  it  altogether,  by 
antidpating  him  in  its  application  to  a  useful  purpose.  If 
this  be  so,  a  considerable  part  of  the  value  of  an  estate, 
which,  in  manufacturing  districts  particularly,  is  much  en- 
hanced by  the  existence  of  an  unappropriated  stream  of 
water  with  a  fall  within  its  limits,  might  at  any  time  be 
taken  away;  and,  by  parity  of  reasoning,  a  valuable  mineral 
or  brine  spring  might  be  abstracted  from  the  proprietor 
in  whose  land  it  arises,  and  converted  to  the  profit  of 
another  (rf>" 


Caieiiii  rap- 
port of  tho 
principle. 

JBeslqrT. 
SJkmv, 


401.  In  accordance  with  the  principles  as  above  hud 
down,  it  had  been  held  in  Beaky  v.  Shaw  (e)  that  the 
owner  of  land  through  which  a  river  runs  cannot,  by  en- 
larging a  channel  of  certain  dimensions  through  which  the 
water  had  been  used  to  flow  before  any  appropriation  of  it 
by  another,  divert  more  of  it,  to  the  prejudice  of  any  other 
landowner  lower  down  the  river,  who  had  before  such  en- 
largement appropriated  to  himself  the  surplus  water  which 
did  not  escape  by  the  former  channel;  for  ''the  genenl 


(d)  Per  DenmaD,  C.  J.,  in  Moion 
T.  mil,  5  B.  &  Ad.  24  ;  dting  Bui- 
land  {Barl)  t.  Bowler,  Palm.  290, 


where  this  same  position  it  laid  down, 
(e)  6  East,  208. 
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role  of  law  as  applied  to  this  subject  is,  that,  independent  of  iNcoapo«BAL 

•       1  •  1  1^        t      :■    1  1  HIRXDITA- 

any  particuJar  enjoyment  used  to  be  had  by  another^  every  mints. 
man  has  the  right  to  have  the  advantage  of  a  flow  of  water 
in  his  own  land  without  diminution  or  alteration*  But  an 
adverse  right  may  exist  founded  on  the  occupation  of 
another.  And  though  the  stream  be  either  diminished  in 
quantity,  or  even  corrupted  in  quality,  as  by  means  of  the 
exercise  of  certain  trades,  yet  if  the  occupation  of  the  parly 
80  taking  or  using  it  have  existed  for  so  long  a  time  as  may 
laise  a  presumption  of  a  grant,  the  other  party  whose  land 
is  bekw  must  take  the  stream,  subject  to  such  adverse 
right  (/r 

402.  In  Saunders  v.  Newman  [g\  it  was  held  that  the  oo-  Smmden  t. 
coper  of  a  mill  may  maintain  an  action  for  forcing  back     '^^^^ 
water  and  injuring  his  mill,  although  he  had  not  enjoyed  it 
predsdy  in  the  same  state  for  twenty  years ;  and,  therefore, 

it  was  no  defence  to  such  an  action,  that  the  occupier  had 
within  a  few  years  erected  in  his  mill  a  wheel  of  different 
dimenaons,  but  requiring  less  water  than  the  old  one. 
^  When  a  mill  has  been  erected  upon  a  stream  for  a  long 
period  of  time,  it  gives  to  the  owner  a  right  that  the  water 
shall  continue  to  flow  to  and  from  the  mill,  in  the  manner  in 
which  it  has  been  accustomed  to  flow  during  all  that  time(A).'' 
^'  If  a  person  stops  the  current  of  a  stream  which  has  imme- 
morially  flowed  in  a  given  direction,  and  thereby  prejudices 
another,  he  subjects  himself  to  an  action  (t);"  as  to  the  pe* 
nod  of  enjoyment  necessary  to  give  this  right,  see  tn/ra,  § 
415;  and  as  to  the  manner  of  enjoyment  necessary  for 
"^^!itaiiiing  the  right,  see  tn/ro,  §  418  et  uq. 

403.  In  Wright  v.  Howard {k\  it  is  laid  down:  <'The  Wright y. 
ri^t  to  the  use  of  water  rests  upon  dear  and  settled  prind-     ^     * 
pies;  primd  facie,  the  proprietor  of  each  bank  of  astream  is 

(/)  Per  EUenboroiigli,  C.  J.»  in  (A)  Per  Abbott,  J.,  lb. 

Bmkif  ▼.  Sham,  #19.  (t)  Per  Bayley,  J.,  lb. 

(f)  I  B.  &  A.  258.  {k)  I  S.  &  St.  190. 
VOU  I.                                            A  A 
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iNjDORFomiAL  propiietor  of  half  the  land  covered  by  the  stream^  but  there 
M BNT8.  IB  no  property  in  the  water*  Every  proprietor  has  an  equal 
right  to  uae  the  water  which  flows  in  the  stream^  and  conse- 
quently no  proprietor  can  have  a  right  to  use  the  water  to 
the  prejudice  of  any  other  proprietor.  Without  the  consent 
of  the  other  proprietors  who  may  be  affected  by  his  openr 
tions»  no  proprietor  can  either  diminish  the  quantity  of  water, 
which  would  otherwise  despend  to  the  proprietors  below^  or 
throw  the  water  back  upon  the  proprietors  above.  Every 
proprietor  who  dsdms  to  throw  the  water  back  above,  or 
diminish  the  quantity  of  water  which  is  to  descend  below, 
must,  in  order  to  maintain  his  chum^  either  prove  4m  actual 
grant  or  licence  from  the  proprietors  affected  by  his  opera- 
tions, or  must  prove  an  uninterrupted  enjoyment  of  twenty 


Result  of  the 


404.  The  opinions  expressed  in  ffWiams  v.  Martand{m), 
and  Ligffifu  v.  Inge  (n),  respecting  the  common  right  to  wa- 
ter, were  supposed  at  one  time  to  be  at  variance  with  the 
doctrine  laid  down  in  the  preceding  cases ;  but  it  is  said  that 
''  the  object  of  the  judgment  in  Mcaon  v.  Hin(o),  was  to  set 
right  the  mistaken  notions  which  had  got  abroad  in  conse- 
quence of  certain  dicta  in  JVHUams  v.  Marland(p\  that  flow- 
ing water  is  pttbticijurit,  and  that  the  first  occupant  of  it  for 
a  beneficial  purpose  may  appropriate  it"  (7),  it  being  by  that 
case  established  that  the  position  in  the  two  former  cases  is 
correct,  with  this  qualification  only,  that  by  such  approprisr 
tion  no  greater  right  is  claimed  than  to  a  flow  of  water  in 
its  usual  and  accustomed  course,  and  it  is  settled  that  no  ap- 
propriation except  for  such  a  period  as  will  confer  an  ease- 
ment, can  diminish  the  natural  rights  of  other  parties. 


Raoning  water       405.  Running  water  is  the  subject  of  easements  of  difler- 


(I)  Per  Sir  J.  Leach,  V.  C,  lb. 
(m)  2B.  &C.910;  S.  C,  4  D. 
&  R.  583. 

(m)  7BiDg.  682;  5  M.  &  P.  712. 


Co)  5  B.  &  Ad.  24. 
{p)  2B.ScC.910. 
(q)  Per  Parke,  B.  in  Arkwrifkif 
▼.  Ge//,  5  M.  &  W.  220. 
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ent  kinds :  as  a  right  to  receive  a  flow  of  water  in  its  accus-    incorporeal 
tomed  course^  a  right  to  interfere  with  that  course,  a  right     ^^mv-rl^' 


to  diflchaige  water  either  in  its  natural  state  or  changed  in  the  subject  of 
quantity  or  quality,  a  right  to  water  cattle  at  a  stream  or  mfnS!*'  ***** 
pond  filled  by  a  stream. 

The  easement  of  receiving  water  in  its  accustomed  course.  Receiving  flow 
is  that  sort  of  easement  commonly  clsumed  under  the  name 
of  a  water-course,  which  has  caused  so  much  discussion  (r). 

406.  A  right  to  discharge  water  on  another's  land  has  Right  to  dis- 
been  reo^nised  in  several  cases.  Thus,  a  right  may  be  ac-  on*another's 
quired  to  throw  back  upon  the  land  of  proprietors  higher  ^^^' 
up  the  stream  the  water  which,  unless  so  forced  back,  would 
nattmilly  pass  from  it  (s) ;  so,  a  right  to  let  off  upon  the 
neighbouring  land,  water  which  had  been  used  for  the  pre- 
cipitation of  minerals,  and  was  thereby  rendered  noxious  (i) ; 
80,  although  every  man  is  bound  to  construct  his  house  so 
that  it  should  not  overhang  his  neighbour's  property,  and  to 
construct  his  roof  so  as  not  to  throw  the  rain-water  upon 
the  neighbouring  land  (u) ;  yet,  a  right  may  be  acquired  by 
user,  to  project  the  wall  or  eaves  over  the  boundary  line  of 
bis  property,  and  so  to  discharge  the  rain  on  his  neighbour's 
bnd  (x) ;  so,  likewise,  to  discharge  water  in  the  neighbouring 
land  by  means  of  a  gutter  or  pipe  (y ) ;  but,  a  party  receiving 
water  drained  from  a  mine,  cannot  compel  the  owners  of  the 
niine  to  continue  such  discharge ;  therefore,  where  certain 
parties  constructed  a  sough  or  level,  for  the  purpose  of  drain- 
iug  their  mineral  field,  and  the  water  from  this  sough  flowed 
iuto  a  brook,  the  united  waters  of  which  turned  an  ancient 
com-mill,  after  which,  A.  obtained  a  lease  of  the  brook,  of 
the  stream  of  water  issuing  from  the  sough  into  it,  and  of 

(r)  See  ofiie,   $$  399,  404 ;  also  (»)  11  H.  7.  f.  257. 

Pra^iumy.  Falmouth  {Rart),  6  C.  (*)  ThomoMy,  Thonuu,  2  Cr.,  M. 

&  P.  529.  &  R.  34. 

(t)  8tnmd€n  t.  Newmm,  1  B.  &  (y)  BatetCt  caMe,  9  Co.  50 ;  Lad^ 

^'  258.  Browne*M  eastf    cited    in  Shury  v. 

(0  Wrighi  ▼.  mmanu,  1  M.  &  Pigott,  Palm.  446. 
W.  77. 
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iNcoEPOBBAL   thc  pieo6  of  land  on  which  the  com-miU  stood,  with  the 
^  iniNTs.^'     right  of  erecting  mills  thereon,  which  lease  contained  a  pro- 


r  yiso,  that  if^  during  the  term,  the  stream  issoing  fix»m  the 
sough,  should,  by  the  brining  up  of  any  other  sough,  or  by 
unavoidable  acddent,  be  taken  away  or  lessened,  so  tfast 
there  should  not  come  to  the  mills  sufficient  to  work  them, 
and  the  lessor  should  not  be  able  to  supply  it,  it  should  be 
lawful  for  A.  to  take  down  the  mills  and  remove  them  to 
another  piece  of  ground  therein  described,  of  which  a  lease 
should  be  granted  for  the  rest  of  the  term.  The  sough 
having  afterwards  been  drained  by  means  of  another  sough, 
so  that  water  supplying  A/s  mills  was  thereby  diverted,  it 
was  held,  that,  under  the  circumstances,  A.  had notaoquired 
by  user  of  the  water  issuing  from  the  sough,  such  a  right  to 
it  as  to  entitle  him  to  maintain  an  action  against  the  owners 
of  the  second  sough,  this  being  an  artificial  water-coarse, 
made  for  a  temporary  and  particular  purpose,  and  its  wat^ 
having  been  taken  by  him,  with  notice  that  it  might  be  dis- 
continued, and  there  being  nothing  on  which  to  found  the 
presumption  of  a  grant  by  the  owner  of  the  mines,  he  did 
not  acquire  such  right  by  force  of  the  2  &  3  W.  4,  c,  71(z). 
A  user  for  twenty  years,  or  more,  would  afford  no  presump- 
tion of  a  grant  of  the  right  to  the  water  in  perpetuity,  for 
such  a  grant  would  be  neither  more  nor  less  than  an  obli- 
gation on  the  mine  owner  not  to  work  his  mines  by  the 
ordinary  mode  of  gettmg  minerala,  below  the  bed  drained 
by  that  sough,  and  to  keep  the  mines,  flooded  for  the  bene- 
fit of  others  (r). 

ArtMdaiwter.  407.  In  the  absence  of  any  special  custom,  artifidal  water 
courses  are  r^ulated  by  the  same  rules  as  natural  onesi 
and  a  title  may  be  gained  by  user  in  the  one  case  as  in  the 
other;  therefore,  where  mine  owners  made  an  adit  through 
their  lands,  to  drain  which  ihey  afterwards  discontinued  to 
work,  and  the  owner  of  a  brewery,  through  whose  premises 

(jr)  Arkwri^htr.  Oelt,  5  M.  &  W.  220. 
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the  water  flowed  for  twenty  years  after  the  worUng  had   incobpomal 
ceased,  had^  during  that  time,  need  it  for  brewing,  it  was        ments.  ' 


Held,  that  he  thereby  gained  the  undisturbed  enjoyment  of 
the  water,  and  that  mines  could  not  afterwards  be  worked 
to  poDute  it  (a).  It  seems  to  be  questionable  whether  a 
tmiversal  practice  in  the  neighbourhood,  to  resume  the  use 
of  such  adit  waters  for  mining  purposes,  after  a  long  in* 
terral,  might  not  have  been  set  up  in  answer  to  the  claim 
of  easement,  thereby  raising  the  inference,  that  the  party 
churning  used  the  water  not  of  right,  but  only  during  the 
acddental  disuse  of  the  adit,  and  with  knowledge  that  the 
mine  owners  reserved  to  themselves  a  power  to  recommence 
workings  and  thereby  disturbing  the  water  (a) ;  so,  the  propo* 
aition  that  a  watercourse,  of  whatever  antiquity,  and  in 
whatever  degree  enjoyed  by  numerous  persons,  cannot  be  so 
enjojred  as  to  confer  aright  to  the  use  of  the  water,  if  proved 
to  have  been  originally  artificial,  was  held  to  be  quite  inde- 
feDflble  (a). 

408.  By  the  term  wateiKX>urBe  is  usually  understood  a  sabtemneoui 
stream  of  water  flowing  above  ground,  but  similar  questions  <^l>*°^^* 
maj  arise  respecting  the  right  to  a  flow  of  water  under* 
ground.  In  Cooper  v.  Barber  {b),  where  a  party  had  for 
sevend  years  pushed  back  a  stream  for  the  purpose  of  irri- 
gation, in  consequence  of  which  the  water  penetrated  through 
the  neighbouring  soil^  it  was  held,  that  no  right  to  cause 
nich  percolation  was  acquired  by  the  user,  and  the  adjoin- 
ix^  owner,  on  sustaining  any  injury  from  it  to  his  newly 
erected  house*  might  bring  an  actaon ;  but  in  BaUton  v.  Ben- 
ded  {e),  it  waa  held  that  after  twenty  years'  uninterrupted 
enjoyment  of  a  spring,  an  absolute  right  to  it  is  gained 
by  the  occupier  of  the  dose  in  which  it  issues  above 
ground,  and  the  owner  of  the  adjoining  dose  is  not  justified 
in  cutting  a  drain,  whereby  the  supply  of  water  to  the  spring 
is  diminished* 

(c)  M^for  ▼.  Ckadwiek,  11  Ad.  {b)  3  Taunt.  99. 

&  E.  571  s  S.  C,  3  P.  &  D.  367.  (e)  1  Campb.  463. 
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INCORPORIAL 

HBRBDITA- 

IfBNTB. 

Private  rights 
in  navigable 
riven. 


409.  In  the  case  of  a  navigable  nveVf  the  presumption  is 
that  the  soil  is  vested  in  the  crown^  yet  a  subject  may  claim 
a  prescriptive  right  to  a  several  fishery  in  an  arm  of  the  eea» 
even  against  the  crown  {d) ;  and  may^  by  grant  or  prescrip- 
tion«  have  the  interest  in  the  water  and  soil  of  navigable 
rivers,  as  the  city  of  London  has  the  soil  and  property  of  the 
Thames  by  grant  (e) ;  so,  special  rights  in  the  water  have 
been  acquired  by  way  of  easement  to  properties  (/) ;  but  a 
man  cannot  prescribe  to  have  a  necessary  easement  in  the 
land  of  another,  for  himself  and  his  servants  to  catch  fish  in 
his  several  fishery  (^),  for  it  is  there  said  that  though  the 
word  easement  is  known  in  law,  yet  in  this  case  the  thing 
itself  is  set  forth,  that  is,  to  catch  fish,  &c.,  and  certainly  no 
instance  can  be  given  for  such  a  liberty  by  such  a  word  or 
name  (^),  see  further  as  to  fishery,  ante,  §  104  et  seq. ;  also 
common  of  piscary,  antey  §  304. 


Watering  cat- 
tle. 


Landing-neta. 


410.  A  right  in  the  occupier  of  an  ancient  messuage  to 
water  his  cattle  at  a  pond,  and  to  take  the  water  thereof  for 
domestic  purposes,  is  a  mere  easement,  and  not  a  profit 
i  prendre  in  the  soil  of  another.  Such  a  right  may  be  claimed 
by  reason  of  the  occupation  of  an  ancient  messuage,  withoat 
any  limitation  as  to  the  quantity  of  water  to  be  taken  (h); 
so,  there  may  be  a  right  to  land  and  mend  nets  on  another 
man's  ground  (i) ;  and  the  acquiescence  of  the  owner  may 
be  presumed  from  circumstances  (J). 


{d)  Oxford  {Mayor,  ifc.)'9.  Rich' 
ardmm,  4  T.  R.  439. 
(«)  Dav.  56. 
(/)  12  East,  429. 
(g)  Peen  t.  Lttey,  4  Mod.  362. 


(A)  MamUnff  t.  WaadaU,  5  Ad.  ft 
£U.  764;  S.  C.»  1  N.  &  P.  172. 

(0  Pflinv.  Patrick,  Z  Mod.  294. 

(J)  GrayT.  Bem<i,  2  B.&B.  667; 
S.  C,  5J.  B.  Moore,  527. 
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INCORPOWIAt 

BBRBDITA- 

MINTll. 

n.  f^ofo  claimrO. 

f  411.  BowitmaykepreMeribedfor. 

§415.     memt   the  Preemnptum  ii 

How  eiaimed  by  Cuttom. 

raised. 

412.  Musi  be  by  Deed. 

416.  What  passes  under  a  Grant. 

413.  Grant  implied  or  preeumed. 

What  necessary  to  the  Vali- 

414. ^feei  of  Aequieeeenee. 

dity  Ufa  Grant. 

415.  Upon  what  Length  (/  fiyoy. 

1.  By  Prescription  or  Custom. 

§  411.  A  right  to  water  may  be  claimed  by  prescription  How  it  maybe 
or  custom,  by  grant,  and  by  appropriation.  prcscnbed  for. 

An  easement  in  respect  of  water  may  be  claimed,  if  not  by  How  claimed 
direct  prescription,  at  least  by  custom.  It  is  said,  "  A  water-  ^  <5^*<>™- 
coone  doth  not  begin  by  prescription,  nor  yet  by  assent, 
but  the  sam^  doth  begin  ex  jure  naturte,  having  taken  this 
oourse  naturally,  and  cannot  be  averted  {k) ;"  yet  it  may  be 
daimed  by  prescription,  bnt  if  a  man  prescribe  generally  for 
a  water-conrse,  and  it  turns  out  in  evidence  that  the  water 
has  not  always  run  to  the  plaintifTs  house,  it  has  been  held 
that  he  had  failed  of  his  prescription  (A) ;  so,  it  may  be 
allied  as  a  custom  to  have  a  water-course  or  a  washing- 
place  in  another  man's  ground  (/) ;  and  although  a  multitude 
cannot  prescribe,  yet  for  an  easement  they  may  plead  cus^ 
torn  (m) ;  but  the  stanners  of  Devonshire  are  not  entitled 
by  custom  to  divert  water  from  streams  running  into  their 
mines,  and  for  that  purpose  to  dig  trenches  over  other 
peopled  lands  (n). 


(i)  Per  WUUock,  J.,  Muryatroid 
T.lov.Carth.  117. 
(0  3  Mod.  294. 


(ffi)  lb.  see  also  Goodday  r. 
MitcheU,  Cro.  El.  441. 

(ft)  Bastard  t.  Smith,  2  Moo.' 
&  Rob.  129. 
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BIQHT  TO  WATBR  AMD  WATBR-OOUBSEfl. 


INOOmPOBXAL 
mmBMDlTA* 

MKWT>. 

Most  be  by 


2.  By  Grant. 

412.  A  grant  either  exprefls  or  implied  is  for  the  moet  part 
the  fotindation  of  the  right  to  water,  but  it  requires  a  deed 
to  create  a  right  and  title  to  have  a  passage  for  water;  there- 
forei  where  one  declared  in  case  for  obstructing  a  water- 
course upon  his  possesion  of  a  mill  with  the  appurtenances, 
and  that  bj  reason  of  such  his  possession  he  had  a  ri^t  to 
the  use  of  water  running  in  a  certain  tunnel,  such  allegadim 
is  not  supported  hj  proof  that  the  tunnel  was  made  on  the 
defendant's  land,  which  he  had  agreed  hj  parol  to  let  the 
plaintiff  have  for  a  certain  connderation,  because  the  plaintiff 
had  not  the  water  by  reason  of  his  possession  of  the  miO, 
but  by  parol  licence,  or  contract  (o). 

A  right  of  way,  or  a  right  of  passage  for  water,  (where  it 
does  not  create  an  interest  in  land),  is  an  incorporeal  ii^t» 
and  stands  upon  the  same  footing  with  other  incorporeal 
rights,  such  as  rights  of  common,  rentef,  advowsons,  &c.,  it 
lies  not  in  livery  but  in  grant,  and  a  freehold  interest  can- 
not be  created  or  passed  othervrise  than  by  deed(p);  so^ 
where  a  subject  is  owner  of  a  several  fishery  in  a  nayigaUe 
river,  where  the  tide  flows  and  r^ows,  granted  to  him  (as 
must  be  presumed),  before  Magna  Charta  by  the  descriptioii 
of  separakmpiscariam,  it  being  an  incorporeal  hereditament 
a  term  for  years  cannot  be  created  in  it  without  de&i(qy 


Gnat  implied 
or  presumeda 


413.  A  grant  may  be  implied  from  long  user;  therefore, 
where  a  bill  was  brought  to  quiet  the  plaintiff  in  the  enjoy- 
ment of  a  water-course  to  his  house  and  garden  through  the 
ground  of  the  defendant,  and.it  appeared  that  the  water- 
course had  been  enjoyed  for  a  great  length  of  time,  it  was 
held,  that  it  should  be  presumed  that  the  owner  of  the 
house  had  a  right  to  the  water-course,  unless  the  other  party 


(o)  Feniinum  t.  Smiih,  4  Eeit,      C.  221. 
107.  (q)  Somen^  {Dmk^)  T.  F^wtO, 

(p)  HewUna  ▼.  Sheppam,  5  B.  &      $  B.  &  C.  875* 
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ooold  shew  a  special  lioenoe,  or  an  agreement  to  restrain  it   ikcorpomal 

m  point  of  time  (r) ;  so^  where  a  plaintiff  had  been  in  pos-        i»ifT8.^' 

session  of  a  water-course  for  upwards  of  sixty  years,  and  the 

defendant  claimed  the  land  through  which  the  water-course 

nm  by  virtue  of  a  forfeited  mortgage,  the  plaintiff's  title 

being  proved,  and  also  the  fact  that  the  defendant  had  cut  a 

channel  through  his  own  lands,  and  set  up  a  sluice,  whereby 

the  water-course  had  been  diverted,  the  Court  in  this  case 

decreed  for  the  plaintiff  without  sending  him  to  try  his 

li^t  at  law  («). 

414.  So,  the  knowledge  of  the  owner  of  the  land  and  his  Effect  of  ac- 
acqniescence  may  be  presumed  from  drcumstances ;  thus,  ^'**«"<*"«'' 
when  the  lessees  of  a  fishery  had  publicly  landed  their  nets 
on  the  shore  at  A.  for  more  than  twenty  years,  and  had  at 
Tuions  times  dressed  and  improved  the  landing-place,  and 
both  the  fishery  and  the  landing-place  at  one  time  belonged 
to  the  same  person,  but  no  evidence  was  offered  to  shew 
that  he,  or  those  who  imder  him  owned  the  shore  at  A., 
knew  of  the  lauding  of  the  nets  by  the  lessee,  it  was  held, 
that  it  was  properly  left  to  the  jury  to  presume  a  grant  of 
the  right  of  such  landing  to  the  lessees  by  some  former 
owner  of  the  shore  at  A.  (/). 

But  before  the  2  &  3  W.  4,  c.  71,  the  acquiescence  of 
lessees  would  not  bind  the  landlord,  nor  that  of  tenants  for 
fife,  the  reversioner ;  therefore,  where  A.  a  tenant  for  life 
with  power  of  jointering,  after  executing  his  power,  gave  a 
fioence  to  B.  to  erect  a  weir  on  his  (A/s)  soil  for  the  pur- 
pose of  watering  B/s  meadow,  then  A.  died,  and  the 
j<mitrefl8  entered,  after  which  the  tenant  of  A.'s  farm  di- 
verted the  water  from  the  weir,  it  was  held  in  an  action  by 
the  tenant  of  B.'s  farm  against  the  tenant  of  A.'s  farm, 
that  the  uninterupted  possession  of  the  water  for  so  many 

(r)  Fbteh  ▼.  Re9bridger,  2  Yern.      t.  WiHem,  Free.  Ch.  530. 
390.  (Q  2  B.  &  B.  667 ;  S.  C,  5  J.  B. 

(«)  Id.  391,  n.  1 ;  see  also  Buah      Moore,  527. 
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BIGHT   TO  WATBR  AND   WATBR-COUBSES. 

iNcoftPOBSAL   yean,  with  the  aoquieacence  of  the  tenants  for  life,  would 
MBNT8.       not  anect  the  reversioner  (jr). 

Upon  what  415.  Before  the  2  &  8  W.  4,  c.  71,  **  Twenty  yean 

joyment  the  exduaive  enjoyment  of  water  in  any  particular  manner, 
pr«raiiiption  u  j^gjjj.^^  g  strong  presumption  of  right  in  the  party  so  en- 
joying it,  derived  from  grant  or  Act  of  Parliament  (y) ; "  but 
it  seems  that  less  than  twenty  years'  enjoyment  may  or  may 
not  afford  such  a  presumption  according  as  it  is  attended 
with  circumstances  to  support  or  rebut  the  right  (y),  as 
where  land  is  sold  with  a  run  of  water  upon  it,  the  use  of 
the  watet  for  less  than  twenty  years  will  give  a  man  title  to 
it,  because  the  water  passes  with  the  land  (z) ;  80>,  if  water 
has  been  accustomed  to  flow  along  a  channel  from  time  im- 
memorial,  and  it  has  been  appropriated,  the  first  owner  of 
the  adjoining  land  on  both  sides  who  appropriates  it,  with- 
out doing  injury  to  any  one,  either  above  or  below  him,  ac- 
quires such  a  right  by  the  appropriation  that,  though  he  may 
not  have  enjoyed  it  for  twenty  years,  he  may  miuntain  an 
action  against  any  owner  of  the  lands  above  who  wrongfully 
diverts  the  water  from  its  ancient  channel  (a) ;  but  in  PrO' 
cott  V.  PhiUip{b)y  it  was  held  that  '^  Nothing  short  of  twenty 
years'  undisturbed  possession  of  water  diverted  fix>m  the  na- 
tural channel  or  rused  by  a  weir,  could  give  a  party  an 
adverse  right  against  those  whose  lands  lay  lower  down  the 
stream,  and  to  whom  it  was  injurious,  and  that  a  posaasaion 
of  nineteen  years,  which  was  shewn  in  that  case,  was  not 
sufficient;  so,  although  an  adverse  enjoyment  for  the  space 
of  twenty  years,  &c.  as  against  a  private  individual,  is  evi- 
dence of  a  grant  by  him,  yet  it  is  otherwise  in  the  case  of  a 
public  river  navigable  by  aU  the  queen's  subjects,  for  no 

(jr)  Bradbury    t.     Grimaell,    2  {a)  FrankumY.  Fahmouth {Strt^, 

Wmt.  Samd.  175,  n.  (d).  6  C  &  P.  529. 

(y)  Per  EUenborough,  C.  J.,  in  (ft)  Cited  in  6  Eatt,  213,  and  re- 

Bealey^,  ShaWt  6  East,  208.  oogaiaed  in  ATotoii  ▼.  fH^,  5  B.  ft 

(x)  Cankam  t.  Fuke,  2  Cr.  &  J.  Ad.  25. 
126  ;  S.  C,  2  Tyrw.  155. 
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obstruction  for  twenty  years  will  bar  a  public  right(c).    See    incorpobsal 
fbrther  as  to  the  general  law  of  Prescription  post,  under        ments.  * 
that  title;  also  Dig.  P.  m.  tit  Prbscbiption. 

416.  It  has  been  said  that  by  a  lease  of  a  weir  the  soil  What  passes 
passes,  because  the  party  cannot  amend  it  without  the  ^^«'*?"^^- 
soil  ((f).  But  it  is  laid  down  by  Lord  Coke^  that  if  a  man 
grant  aqttam  siutm,  the  soil  shall  not  pass^  but  the  piscary 
within  the  water  shall  (e) ;  so^  the  undertakers  of  a  naviga- 
tion, in  whom  the  soil  is  not  yested,  have  a  mere  easement 
m  the  land  through  which  it  passes  (/) ;  but  if  land  be 
purchased,  through  which  a  stream  of  water  runs,  the  water 
passes  with  the  land^  and  although  the  conveyance  be  silent 
as  to  the  water,  still  the  water  will  pass  with  the  land  (jf). 

The  grantor  of  an  easement  of  this  kind  must  have  such  wh«t  neces- 
an  estate  as  will  enable  him  to  grant  the  privilege ;  there-  y^di^^of  a 
fore,  where  a  person  has  neither  the  legal  or  equitable  es-  K"*^^* 
tate  in  the  property  in  respect  of  which  he  proposes  to 
grant  an  easement,  the  deed  will  be  void,  as  where  one 
gave  licence  to  another  to  continue  a  channel  or  open  way 
through  the  bank  of  a  river,  and  the  deed  imported  that  the 
grantor  and  another  could  grant  the  possession  of  the  whole 
of  the  river,  in  such  a  manner,  as  that  the  grantee  could  in- 
sist upon  its  being  kept  open  during  the  term,  but  it  after- 
wards i^peared  that  other  parties  had  an  interest  in  the 
river,  and  that  the  grantors  could  not  dispose  of  all  the 
water,  only  of  so  much  as  belonged  to  them,  it  was  held, 
that  although  the  words  of  a  grant  be  general,  yet  where  it 
appears  by  the  deed,  that  the  grantor  has  a  limited  interest, 
the  grant  will  be  construed  as  co-extensive  with  and  limited 
by  the  right  of  the  grantor;  and  in  this  instance  it  appears 
that  the  parties  had  not  the  power  of  creating  any  interest 
in  a  real  hereditament,  because  they  themselves  were  not 

(e)  Vooght  ▼.  Wmek,  2  B.  &  A.  (/)  HoUia  t.  OoidJImih,  1  B.  & 

662 ;  S.  C,  7  East,  199.  C  205. 

(i)  1  RoIL  Rep.  259.  (jgf)  Canhmn  t.  FUke,  2  Cr.  &  Jer. 

(e)ll<»t4.  b.  126. 
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iNcoftPOMAL  Boldj  sdsed  of  such  an  hereditament,  being  interested 
"  MBNTsf  *  jointly  with  others,  and  the  hereditament  conld  only  be 
granted  for  a  term  by  all  the  shareholders,  who  at  least 
mnst  be  tenants  in  conmion ;  the  plaintiff  had  ndther  a 
legal  nor  an  equitable  estate,  he  was  only  entitled  to  a 
share  of  the  profits  of  the  navigation;  the  legal  estate  might 
have  been  in  other  persons ;  the  equitable  estate  must  haye 
been  in  the  whole  body  of  proprietors  (A). 

8.  By  Appropriation  or  Occupancy. 

Effect  of  ap.  417.  From  what  has  already  been  stated^  it  appears  dear 

propmtion.  ^^  there  can  be  no  title  to  water  by  mere  occupancy,  (see 
antcy  §  400);  but  that  continued  beneficial  enjoyment  of  a 
running  stream  is  evidence  of  the  right  to  have  the  strefyn 
run  on  in  its  accustomed  course;  and  no  one  can  interfere 
with  such  accustomed  course,  unless  justified  by  some  grant 
or  licence  so  to  do,  (see  aniey  §  399  et  seq).  If  a  mill  or 
other  occupation  of  water  be  andent,  it  is  settled  that  ibe 
owner  may  maintain  an  action  for  any  obstruction;  therefore, 
in  Cox  v.  Matthews  (t),  it  is  said,  ''  If  a  man  has  a  water- 
course running  through  his  ground,  and  erects  a  mill  upon 
it,  he  may  bring  an  action  for  diverting  the  stream,  and 
need  not  say  antiquum  mokndenum  {k);**  and  it  appears  also 
dear  from  what  follows  in  this  same  case,  that  any  appro- 
priation of  the  water  to  a  beneficial  purpose,  gives  a  right 
to  have  the  stream  run  on  in  its  accustomed  course,  so  &r 
at  least  as  may  be  necessary  to  serve  the  purpose,  for  it 
then  added, ''  upon  the  evidence  it  will  appear  whether  the 
defendant  had  ground  through  which  the  stream  ran,  before 
the  plaintiflb,  and  that  he  used  to  turn  the  stream  as  he  saw 
cause,  for  otherwise  he  cannot  justify  it,  though  the  null  be 
newly  erected  (/) ;''  and  it  has  since  been  laid  down  as  a 
rule,  ''that  after  the  erection  of  works,  and  the  appropria- 

(A)  Porimore  {Barl)  ▼.  Bkhii,  1  B.  (k)  Per  Hale,  C.  J. 

&  C.  694  ;  see  also  Pa/oiiT.  Brekner,  (/}  lb.    See  also  Dy.  848  b,  atad 

1  Bligh,  42.  in  iMUrtVM  eaae,  4  Co.  86. 

(i)  1  Vent.  237. 
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tion,  bj  the  owner  of  the  land,  of  a  certain  quantity  of  the 
water  flowing  over  it,  if  a  proprietor  of  other  land  after- 
wards take  what  remains  of  the  water  before  unappropriated, 
the  first-mentioned  owner,  however  he  might,  before  sudi 
fleoond  appropriation,  have  taken  to  himself  so  much  more, 
cannot  do  so  afterwards  (m). 


INCOBFOWIAX, 

BBRBDITA- 

MBNTS. 


UL  f^fai  n%tb. 


§  418.  Rule  qftaw  as  to  User  gene- 
rutty. 

419.  BfteM  Ctuei:— 
WM  T.  Homby. 
Cooper  ▼.  Barber. 

420.  E.  T.  JV^ord. 


S  421.  Meniiet  ▼.  Breadalbame. 
EseepHono  to  the  Ruie, 
In  eate  of  a  OrmU, 

422.  Change  qf  Ueer. 

423.  Other  Catu  qfAUeroHoni. 


§  418.  The  user  of  waters  comprehends  either  the  mode  of 
luing  them,  or  the  length  of  time  that  they  have  been  used, 
as  to  which  latter  point,  see  ante,  §  415. 

The  maxim  of  law,  9ic  utere  tuo  ui  aUenum  nan  ladas,  is  Rnlo  oflaw 
peculiarly  applicable  to  a  water-course;  therefore,  in  an  niiy, 
early  case,  if  a  man  should  throw  down  a  fosse  or  hedge 
where  water  ran,  by  which  a  meadow  was  surrounded,  an 
aaaze  wotdd  lie  (n);  so,  in  a  later  case,  it  was  laid  down, 
that  if  one  stop  a  stream  which  runs  through  his  land,  so 
that  the  land  of  another  is  thereby  surrounded,  this  is  a  nui- 
mce  to  the  preju^ce  of  the  other  party  (o) ;  so,  if  one  have 
an  andent  pond,  replenished  by  channels  out  of  a  river,  it 
was  held,  that  he  cannot  change  the  channels,  if  prejudice 
aocnie  thereby  to  another,  although  the  effect  would  be  to 
feed  the  ponds  according  to  the  usage  (jp);  but,  if  a  person 
hare  andent  pits  replenished  by  a  riyulet,  he  may  cleanse 
them,  although  he  cannot  change  or  enlarge  them  {q) ;  so, 

(m)  Per  Le  Bline,  J.,iaBealeyr. 
8imo,  6  East,  219. 
(a)  UH.4.25»83. 
(t)  9  B.  4.  35. 
(p)  Dtmeomhe  wJUmdatt,  HeU.  32. 


(q)  Brown  r.  Beet,  1  Wila.  174; 
aee  also  12  H.  4.  3;  Preeton  t. 
Mercer,  Hardr.  60;  ond  8iy  and 
Mordanfe  caee,  I  Leon.  247. 
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RIGHT   TO   WATEB  AND   WATEB-COUB8E8. 


iwcoRPOftvAL  the  occupier  of  a  house^  who  has  a  right  to  have  the  ram 
M ENTfl.  *  iall  from  the  eaves  of  it  upon  another  man's  land,  cannot 
put  up  spouts  to  collect  the  nun,  and  discharge  it  upon  such 
land  in  a  hodj (r);  so,  the  building  of  a  new  mill  by  the 
owner  of  an  ancient  water-course  may  be  deemed  a  nui- 
sance (s) ;  so,  on  the  same  principle,  where  the  owner  of 
land  through  which  a  river  ran,  appropriated  a  portion  of 
the  water  by  means  of  a  weir  of  a  given  height,  and  a  sluice 
of  given  dimensions,  it  was  held,  that  he  could  not  enlarge 
the  sluice  so  as  to  appropriate  more  water  to  himself^  to  the 
prejudice  of  an  owner  lower  down  the  stream,  who  had  ap- 
propriated the  surplus  water  to  his  own  use  (t). 


Special 
Weld  ▼. 
Hornby, 


Cooper  r. 
Barber, 


419.  Where,  under  ancient  deeds,  recognising  a  right  in 
the  owner  of  an  estate  to  have  a  weir  across  a  river  for 
taking  fish,  if  it  appear  that  such  weir  was  heretofore  made 
of  brushwood,  through  which  it  was  possible  for  the  fish  to 
escape  into  the  upper  part  of  the  river,  it  was  held,  that  he 
could  not  convert  it  into  a  stone  weir,  whereby  the  possibility 
of  escape  through  the  weir  is  debarred,  though  in  flood  times 
the  fish  may  still  overleap  it  (m). 

The  enhancing,  straitening,  or  enlarging  of  an  aQcient 
weir,  as  well  as  the  new  erection  of  one,  for  the  purpose  of 
stopping  fish  in  their  passage  up  the  river,  is  treated  as  a 
public  nuisance  by  Magna  CTiaria,  c.  23,  and  12  E.  4,  c.  7; 
nud  the  right  to  convert  a  brushwood  into  a  stone  weir  is 
not  evidenced  by  shewing  that,  forty  years  ago,  two-thirds 
of  it  had  been  so  converted,  without  interruption,  and  the 
action  for  the  injury  having  been  brought  within  twenty 
years  afler  the  remaining  third  was  so  converted  (u). 

The  immemorial  enjoyment  of  water  will  not  justify  the 
party  who  possesses  it  in  doing  any  act  to  the  prejudice  of 


(r)  Ueynolds  v.  Clarke^  2  Ld. 
Raym.  1399 ;  S.  C,  1  Sir.  634;  S.  C, 
8  Mod.  272 ;  8.  C,  Fort.  212. 

(«)  Pri$uiey,Moultofii,  1  Ld.Raym. 
248;    S.   C,   2  Saik,  663;  S.   C, 


Carth.  386;    S.  C,  12  Mod.  131; 
S.  C,  Comb.  442 ;  S.  C,  Holt,  192. 

(/)  Bealey  ¥.  Shaw^  Mup.,  see  §  417. 

(«}  Weld  ▼.  Homby,  7  But,  195. 
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his  neighbour,  and  the  rule  will  extend  to  a  newly  erected  incobporbal 
house;  therefore,  where  a  man  had,  for  many  years,  penned  mknts. 
bock  a  stream  for  the  purpose  of  irrigating  his  land,  in  con^ 
sequence  of  which  the  water  penetrated  through  the  soil 
under  ground,  and  entered  the  cellar  and  kitchen  of  a  dwell- 
ing-house newly  erected,  the  Court  decided,  though  not 
unanimously,  that  he  had  not  by  such  user  acquired  a  right 
to  peiost  in  penning  back  the  stream  to  the  prejudice  of  a 
neighbour,  and  the  owner  of  the  house  might  have  his  re- 
medy agidnst  him  (x). 

420.  A  proprietor  of  land  adjoining  a  river,  has  a  right  R,  ▼.  Trafford. 
to  raise  the  banks,  from  time  to  time,  as  occasion  may  re- 
quire, upon  his  own  land,  so  as  to  confine  the  flood-water 
within  the  banks,  and  to  prevent  it  from  overflowing  his 
land,  with  this  single  restriction,  that  he  does  not  thereby 
occasion  any  injury  to  the  lands  or  property  of  other  per- 
sons; therefore,  where  an  indictment  against  the  proprietors 
of  land  adjoining  a  river,  charged  the  defendants  with  erect- 
ing mounds  and  embankments,  whereby  the  waters  of  the 
river  were  wrongfully  forced  against  an  aqueduct  belonging 
to  the  prosecutors,  the  proprietors  of  a  canal,  to  the  injury 
thereof^  and  judgment  had  been  given  for  the  crown,  the 
court  awarded  a  venire  de  navoy  on  the  ground  that  the  spe- 
cial verdict  did  not  state  with  sufficient  certainty,  what  was 
the  real  cause  of  the  penning  back  of  the  water  in  time  of 
flood,  as,  in  order  to  shew  the  defendants  guilty,  it  ought  to 
appear  distinctly,  that  the  raising  the  fenders  or  embank- 
ments was  not  an  accustomed  and  rightful  usage,  sanctioned 
by  the  ordinary  right  which  every  man  primd  facie  has  to 
protect  his  own  property,  provided  he  can  do  so  without  in- 
jury to  others ;  nor,  whether  the  course  which  the  flood- 
water  was  stated  to  have  taken,  was  the  ancient  and  right- 
ful course  which  it  ought  to  take;  and  further,  that  it  ought 
not  to  have  been  left  in  doubt  whether  the  embankment  and 

{x)  Cooper  T.  Barber,  3Taant.  99. 
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iMoompomBAL  aqueduct  had  not  wrongfidly  turned  back  more  water  upon 
the  low  lands  of  the  defendants^  than  was  formerly  collected 
in  times  of  flood  (y). 


HBrniOITA 
MBNTt. 


Mimia  r, 

BreadMwM, 


Exoeptioiii  to 
the  rule. 

In  cue  of  a 
gnnt. 


421.  Soj  the  proprietor  of  lands  along  which  there  is  a 
flood-stream,  cannot  obstruct  its  course  by  a  new  wate^ 
way,  to  the  prejudice  of  the  proprietor  of  knds  on  the  oppo- 
site side;  therefore,  where  a  proprietor  of  land  on  the  bonk 
of  a  river,  had  commenced  building  a  mound,  which,  if  com- 
pleted, would,  in  times  of  ordinary  flood,  have  thrown  the 
water  of  the  river  on  the  land  of  the  opposite  proprietor,  so 
as  to  flood  them,  he  was  restrained  by  a  perpetual  interdict^ 
in  Scotland,  from  the  further  erection  of  such  a  bulwail[, 
and  it  was  said,  on  appeal,  that  *'  it  was  clear,  beyond  the 
possibility  of  doubt,  that,  by  the  law  of  England,  snch  an 
operation  cannot  be  carried  on  {z). 

But,  if  there  be  evidence  of  a  grant,  the  user  of  a  waters 
course  in  a  particular  manner  might  be  sanctioned,  which, 
but  for  such  evidence,  would  be  illegal ;  this  may  be  col- 
lected from  Cooper  v.  Barber  (a),  also  from  Alder  v.  SamU{b), 
where  it  was  charged  against  the  defendants,  that  by  a  wrong- 
ful construction  of  their  flood-gates  and  machinery,  they  had 
so  penned  up  the  course  of  a  river,  as  to  occasion  an  oyer- 
flow  of  water  upon  the  plaintifi^s  farm,  but  it  having  been 
shewn  in  evidence,  that  the  water  of  the  mill  had  always 
flowed  over  the  adjoining  meadows,  this  was  deemed  to  be 
evidence  of  a  grant;  so,  where  a  ditch  anciently  opened 
into  a  stream,  but  the  owner  of  a  mill  on  the  stream  kept 
the  opening  closed  for  twenty  years  or  more,  without  In- 
terruption, it  was  held,  that  such  user  would  give  the  mill 
owner  a  right  to  keep  it  shut,  and  the  owner  of  the  adjoin- 
ing land  would  not  be  justified  in  re-opening  the  communica- 
tion (c). 


(y)  R.  ▼.  Tn^ord,  1  B.  Sb  Ad. 
874 ;  S.  C,  in  error,  8  Bing.  204  ; 
1  M.  &  Sc.  401 ;  2  Cr.  &  J.  265;  2 
Tyrw.  201. 

(g)  Mentin  r.Breadaibanet^BH^, 


N.  S.,  414, 418. 

(a)  8^. 

{b)  5  TAunt.  454. 

(ff)  J)rtw9ii  r.  Skemrd,  7  C  A  P. 
465. 
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422.  Again,  it  has  been  held  not  necessary  that  the  mode   inoorporbal 

ii         •       •  1         1  I    1  1  1  HBUEDITA- 

of  enjoying  a  water-course  should  have  always  been  pre-  mbnts. 
dsely  the  same ;  therefore,  where  the  plaintiff,  owner  of  a  Change  in  the 
mill,  claimed  a  prescriptive  right  to  water  which  had  been 
accustomed  to  flow  to  hb  mill,  and  the  defendant  was  charged 
with  keeping  a  hatch-dam  or  mill-head  at  a  much  greater 
height  than  he  had  bee9  accustomed,  so  that  the  water  was 
obstracted  from  flowing  in  its  usual  channel  and  forced 
back  against  the  plaintifi^s  mill,  to  his  great  injury,  it  ap- 
peared in  evidence  that  the  old  mill  had  been  burnt  down, 
and  the  plaintiff  had  built  the  mill  in  question  with  a  wheel 
of  the  same  dimensions,  and  on  the  same  level  with  the 
foraier  one,  since  which  time  he  had  erected  a  new  wheel  of 
different  dimensions,  which  required  less  water,  but  there 
was  no  proof  that  the  owner  of  the  lower  mill  had  received 
any  injury  in  consequence  of  altering  the  wheel;  it  was  held, 
therefore,  that  the  plaintiff  might  maintain  an  action  for  the 
injuiy  to  his  mill,  although  he  had  not  enjoyed  it  in  that 
state  for  twenty  years,  and  it  was  no  defence  to  such  an  ac- 
tion that  the  plaintiff  had,  within  a  few  years,  erected  in  his 
mill  a  wheel  of  different  dimensions,  inasmuch  as  the  de- 
fendant was  not  prejudiced  thereby  (d);  but  if  the  owner  of 
a  water-mill,  worked  by  a  ground-shot  wheel  at  a  low  head 
of  water,  alter  the  wheel  to  a  breast-shot  wheel,  which  re- 
quires a  high  head  of  water,  and  after  that  for  twenty  years 
and  more  discontinue  the  use  of  the  breast-shot  wheel,  his 
discontinuance  will  cause  him  to  lose  the  right  to  the  high 
head  of  water  (tf). 

423.  On  the  same  principle,  the  change  of  a  mill  from  a  other  cases  of 
fidling  to  a  grist  mill  or  the  like,  where  no  injury  was  caused  •^*^'*'***'^" 

to  any  other  person,  -was  held  not  to  destroy  the  ease- 
"^^(/);  so,  not  by  a  trifling  alteration  in  the  course  of  a 
^ater-course,  as  where  a  party  in  order  to  make  the  enjoy- 

(^  Smmderi  t.  Newmam,  1  B.  &        (e)  Dreweii  w.Sheard,  7  C.&  P.465. 
^'  ^-  (/)  Luiirer»  eoie,  4  Co.  86. 
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IKC0BP0««A1 

iismiDiTA«> 

MINTS. 


ment  of  a  stream  that  meandered  more  commodious  to  lum- 
sel^  varied  the  course  a  little  by  making  the  water  to ronina 
straight  line  (g) ;  so^  the  cleansing  a  water'<x>uiBe  will  not 
subject  a  person  to  an  action  if  the  ancient  cliannek  be  not 
enlarged(A)y  for  the  owners  of  a  wateivcouise  are  bound  to 
keep  up  due  repairs  and  cleansings(t);  so,  in  an  early  case  it 
was  said  if  one  were  bound  to  scour  a  ditch  where  the  water 
ran,  and  he  neglected  so  to  do,  an  action  of  trespass  layQ^^ 
See  also  8  H.  7.  5 ;  Morgan  v.  JEvans  {h),  Lard  Egrtmanty. 
Pubnan  (/),  in  which  last  case  the  defendant  was  held  liaUe 
to  the  reversioner  in  case,  for  the  non*repair  of  a  gutter, 
although  the  mischief  had  been  occasioned  by  the  rever- 
sioner's tenant. 


IV.  ^tto  lost. 

{  424.  By  d$9ir9^nff  the  Tkuemmi.    I   §  425.  No  JUHmfuUkmeni  Jy  VMf 
Bp  ReKnguiikmeHi,  \  qfPoueukm, 

426.  SxtmguUkmmi  by  Aei  ^  Party, 


By  deftit>yiii|f 

tM  tOMOICQt* 


By  reUnqniih* 


§  424.  The  pulling  down  a  house  for  the  purpose  of  re- 
pair does  not  by  the  law  of  England,  when  construed  most 
strictly,  cause  the  loss  of  any  easement  attached  to  iif  pro- 
vided there  is  evidence  of  an  intention  to  rebuild  it  withina 
reasonable  time  (m) ;  so,  a  change  in  the  mode  of  enjoying 
an  easement  does  not  destroy  it  (n).  But  it  is  said  tbst 
*'  what  is  guned  by  occupancy  may  be  lost  by  abandon* 
ment(0) ;"  therefore,  a  licence  given  by  the  phuntifl^  owner 
of  anull,  to  the  defendant,  to  cut  down  and  lower  the  bank, 
and  to  erect  a  weir  in  a  river,  whereby  part  of  the  water 


is)  Balir.  Swift,  4  Bing.  N.  R. 
38. 

{k)  Br^um  w.  Bni,  1  Wile.  174. 

(t)  Lytm  {Mayor,  4-c.)t.  Turner, 
Cowp.  86. 
•   0)  H  H.  4.  83. 

{k)  2Latw.l515. 


(/)  Moo.  H  Malk.  404. 

(m)  LuitreVeeoMt,  4  Co.  86. 

(«)  HM  ▼.  Swift,  4  Biiif .  N.  C. 
381;  aee  atUe,  %  423. 

(o)  Per  Tindal,  C.  J.,  in  UyrM 
t.  Inge,  7  Bing.  682 ;  S.  C,  5  M.ft 
P.  712. 
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was  diTerted  fiom  his  mill,  was  held  to  be  a  relinquishinent  inoortobsal 

of  diat  quantity  of  water ;  and  after  having  clearly  signified       mbnts.  * 

such  reUnquishment,  and  suffered  others  to  act  upon  the 

fiutib  of  such  relinquishment,  and  to  incur  expense  in  doing 

the  yery  act  to  which  his  consent  was  given,  an  action  was 

not  maintainahle  against  the  defendant  for  continuing  the 

weir  ip);  and  it  was  further  said,  '*  Suppose  a  person,  who 

fonnerly  had  a  mill  upon  a  stream,  should  pull  it  down,  and 

leiDOTe  the  works  with  the  intention  never  to  return,  could 

it  be  held  that  the  owner  of  other  land  adjoining  might  not 

erect  a  mill  and  employ  the  water  so  relinquished?  or  that 

he  could  be  compellable  to  pull  down  his  mill,  if  the  former 

mill-owner  ahoald  change  his  determination  and  wish  to  le- 

build  his  own  (p)?" 

425.  Though  a  rent  and  a  way  may  be  extinguished,  yet  No  eztingaiih. 
it  is  otherwise  with  a  water-coiurse,  for  that  is  a  thing  of  ne-  ^| 
oeesity ;  therefore,  in  Shury  v.  Piggott  (p\  an  action  was 
brought  for  obstructing  a  stream  of  water  running  over  the 
defendant's  land  to  the  pool  of  the  plaintiffs,  situate  in  a 
doee  which  was  part  of  the  plaintiff's  rectory.  The  de- 
fendant pleaded  that  the  land  over  which  the  water  ran,  and 
the  plamtiff^s  dose,  were  both  part  and  parcel  of  the  manor 
of  Mftrkham,  and  that  King  Hen.  8,  bebg  seised  of  the  said 
OttDorin  his  demesne  as  of  fee,  granted  the  land  over  which 
the  water  ran  to  one  under  whom  the  defendant  claimed, 
ud  the  question  was,  whether  the  unity  of  the  ownership 
in  the  king  had  extinguished  the  easement ;  and  it  was  re- 
solved by  the  whole  Court,  that  the  water-course  was  not 
ex1iDgii]ghed(7);  and  it  was  likened  to  the  case  of  a  warren, 
or  a  right  to  drive  beasts  to  pasture  in  a  forest,  which  rights 
v«  not  extinguished  by  unity ;  and  so  it  is  of  a  gutter, 
which  like  a  water-course  has  a  separate  existence  (q).    See 

ip)  Per  Tindil,  C.  J.,  in  lAgffitu  S.  C,  3  BaUt.  339 ;  S.  C,  Noy, 
V-  V.  7  Biog.  6S2;  S.  C,  5  M.  &  84  ;  S.  C,  Latch,  153 ;  S.  C,  W. 
^•712.  Jo.  145. 

(f)  Pdm.  444 ;  S.  C,  Poph.  166 ; 
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iNcoBPomsAi.   also  11  H.  7.  25,  where  it  was  dedded,  that  a  customary 
ifBNTs.  *     light  in  the  city  of  London  to  have  a  gutter  rummig  in 
another  man's  land  was  not  extinguished  by  unity  of  poe- 
session. 


Eztingniah- 
meot  by  act  of 
party. 


426.  But  ''if  a  man  hath  a  stream  of  water  which  nuh 
neth  in  a  leaden  pipe,  and  he  buys  the  land  where  the  pipe 
is,  and  cuts  the  pipe  and  destroys  it,  the  water-course  is  ex- 
tinct, because  he  thereby  declares  his  intention  and  puipoee 
that  he  does  not  wish  to  enjoy  them  together  (r) ;"  if,  how- 
ever, ''A  man  having  a  mill  and  a  water-course  over  his 
land,  sells  a  portion  of  the  land  over  which  the  water-coiuse 
runs,  in  such  a  case  by  necessity  the  water-course  remaineth 
to  the  vendor,  and  the  vendee  cannot  stop  it  (jiy* 


y.  Bfeturbance  of  tj^e  Hfgj^t  to  abater,  antr  tj^e  HmelKfcs. 

This  comprehends  first  the  injuries,  and  next  the  re- 
medies. 


I.  C)e  infudeg. 

$  427.  Acts  qf  Duturbanee, 
428.  JUf^hi  of  ObiiruetUm,  how  aeqwrtd. 


Aetiofdia. 
toibanoe. 


§  427.  Any  act  which  alters  the  accustomed  course  of 
the  water  is  an  obstruction. 

K  a  person  stops  the  current  of  a  stream  which  has  im- 
memorially  flowed  in  a  given  direction,  and  thereby  preju- 
dices anotiier,  he  subjects  himself  to  an  action  (t)\  so,  for 
stopping  a  water-course,  by  which  means  his  land  was 
drowned  (u) ;  bo,  for  building  a  miU  to  the  hinderance  of  the 


(r)  Lady  Broum't  eoHj  cited  in 
Shury  ▼.  Piggoti,  Poph.  170. 

(«)  Per  Dodderidge,  J.,  in  Shwrg 
▼.  Piggott,  9up. 

(0  Stnmden  t.  Newman,  1  B.  & 


A.  258. 

(«)  8ig  and  Mordanft  ene,  1 
Leon.  247 ;  S.  P..  WnOornt  t. 
Mordant,  Cro.  El.  191. 
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river  (x) ;  80,  for  throwing  down  a  weir  to  the  injury  of  the  ikcobpohbal 
plamtiflTs  fishery  (y) ;  so,  for  breaking  down  a  pen-stock  (z);  mints. 
80y  for  putting  stake-nets  in  a  river  (a) ;  so,  for  corrupting  a 
stream  of  water  {b) ;  so,  for  diverting  a  water-course  by  dig- 
ging pits  or  enlarging  channels  (c) ;  so,  for  diverting  a  course 
of  water  to  the  injury  of  the  plaintiff's  mill  (d) ;  so,  for 
Btndtening  a  channel,  by  which  the  usual  flow  of  the  stream 
is  interrupted  (e) ;  so,  for  making  a  ditch  across  a  river  (/). 

428.  But  every  interference  with  a  water-course  claimed  Right  of  ob- 
by  another  will  not  render  the  author  of  it  liable,  for  when  acqidred.' 
a  person  has  been  accustomed  to  turn  a  stream  according  to 
hid  pleasure,  he  may  justify  so  doing,  although  it  operate  to 
the  prejudice  of  another;  this  may  be  inferred  from  the 
words  of  the  Court  in  Cox  v.  Matthews  {g)^  where  it  is 
said  in  reference  to  the  pleadings,  ^*  It  would  appear  in  evi- 
dence whether  the  defendant  had  groimd  through  which 
^  stream  ran  before  the  plaintiff's,  and  whether  the  de- 
fendant used  to  turn  the  stream  as  he  sawJUyfor  that  otherwise 
he  could  not  justify  it  (h);^  but  this  applies  only  to  private 
rights,  therefore,  although  adverse  enjoyment  for  the  space 
of  twenty  years  is  as  against  a  private  individual  evidence 
of  a  grant,  yet  it  is  otherwise  in  the  case  of  a  public  navi- 
gable river,  for  no  obstruction  for  twenty  years  will  bar  a 
pnblie  right  {i). 

{*)  Prmee   ▼.  MouUon,    1    Ld.  (r)  Brown  r.  Be$i,  1  Wila.  174. 

Itqrm.  248 ;    S.  C,  2   Salk.  663 ;  {d)  22  H.  6. 14.  cited  1  Roll  Abr. 

CtftL  386;   12  Mod.  131 ;  Comb.  107;  S.  C,  cited  3  Ridg.  319. 
442;  Holt,  192.  (e)  48  E.  3.  27. 

far)  WM  ▼.  Homby,  7  East,  195.  (/)  Bieeoi  y.  Ward,  Hob.  193. 

W  Cocper  V.  Berber,  3  Tiunt.  (^)  1  Vent.  237. 

».  (*)  Per  Hale,  C.  J.,  lb. 

(fl)  9  E.  4.  35.  (t)  Vooghi  y.  Wmeh,  2  B.  &  A. 

(*)  13  H.  7.  26;  &  C.»  cited  9  662.      See  alw  Weld  t.  Bomby, 

Co.  59.  iup. 
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iifoompomBAL 

HSBSOITA- 

MSNTt. 

II. 

4P&A      1__ 

k«      ^/ 

C9S  Mnfuifi. 

1  429.  WM  JUm§ik§f9r  VUimrh. 

ii$7.BffXeU^mBpdtff. 

aneetff  the  Biff kt. 

438.  JU^AI  tefuic^Mm,  wAm  ffim. 

iSO.Bff  Act  qf  the  Party. 

431.  T}Mnff  remmmMe  Ceire. 

440.  Ptfrfifv  fo  /Ae  Aetkm. 

432.  Bff  Asikm  on  the  Cue. 

441.  Parly  erc«#iiif  or  cmUami^ 

433.  Case  or  Dreepaee. 

the  DiMtmrbanee. 

434.  lUght  qfBleetum. 

442.  Requeet  to    Party,  net  Me 

435.  Bff  AetUm  qf  Covetumt. 

oriffhud  Creator  of  the  Du^ 

436.  Bff  meetmeni. 

turboHce^ 

Aeeizee,  Sfc. 

443.  Partff  tfi  Poeeeetiom  or  Beeer- 

eum. 

What  remediet 
for  distnrlMnce 
of  the  right. 


§  429.  Under  this  head  may  be  oonaidered  fint^  whatie- 
medies  maj  be  had  for  disturbances  of  the  right  to  water; 
nezt»  what  gives  a  right  of  action ;  and  lastly^  by  wfaom» 
and  against  whonij  the  remedy  may  be  had. 

The  remedies  to  be  had  in  such  cases  are,  either  by  act 
of  the  partyj  by  action,  arbitration,  or  by  application  to  a 
court  of  equity. 


By  act  of  the 
pMty. 


430.  A  party  entitled  to  a  wateiKSOurse  may  lediefls 
himself  by  abating  the  nuisance,  as  if  a  man  make  a  ditdi 
in  his  land,  by  which  the  water  accustomed  to  run  to  the 
mill  of  another  becomes  diminished,  the  aggrieved  ptfty 
may  fill  in  the  ditch ;  and  it  is  said  that  his  entry  into  the 
land  of  the  offending  party  is  allowable  for  that  purpose  0' )  > 
so,  where  the  plaintiff  had  erected  a  dam  for  suppordng  a 
fish-pond  on  his  own  soil,  but  the  dam  stopped  a  rivulet 
which  the  defendant  enjoyed  for  the  benefit  of  his  cattle, 
whereupon  he  entered  and  abated  the  nuisance,  and  the 
Court  refused  to  set  aside  a  verdict  in  his  favour  (k);  8(s  if 
water  runs  through  the  land  of  a  man,  and  he  so  stop  it  in 
its  course  as  that  it  surrounds  the  land  of  the  other,  it  u 
competent  to  this  latter  to  remove  the  obstacle  which  bin- 


(j)  9  E.  4.  35. 


(h)  Raikee  v.  Towneeni,  2  Smith,  9. 
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den  the  esci^  of  the  water  (Q  ;  so,  every  inhabitant  of  a   incorporbai. 

fill  near  which  a  stream  runs  may  destroy  every  impedi-        mbnts. 

ment  to itsconise,  otherwise  theplace  might  be  inundated (m); 

and  if  a  kwfiil  water-course  be  impeded^  for  want  of  repsdr  or 

otherwise,  the  injured  party  may  quietly  abate  the  nuisance; 

therefore,  where  the  tenant  of  a  house  had  a  conduit  for  the 

purpose  of  conveying  water  thereto,  which  passed  through 

the  bud  of  another,  it  was  held,  that  he  might  dig  the  land 

of  the  hitter  for  the  repair  of  the  pipe(n);  and  it  made  no 

difference  that  the  plaintiff  in  this  case  was  a  grantee  of  the 

knd,  for  the  land  passed  cum  onere;  and  so,  a  party  might  be 

justified  in  removing  a  hatch  that  impeded  the  course  of  the 

water  to  his  mill,  unless  it  appeared  to  have  been  made  in 

exercise  of  a  right  (o). 

431.  In  abating  a  private  nuisance,  a  party  is  bound  to  lUdng  reaton- 
take  reasonable  care  that  no  more  damage  be  done  than  is  *  ^*^' 
necessary  for  effecting  the  purpose  (p);  but  the  same  care  is 
not  necessary  in  abating  a  public  nuisance  (q) ;  yet,  in  the 
case  of  a  private  nuisance,  the  party  aggrieved  will  not  be  an- 
swerable for  any  damage  resulting  from  the  act,  if  he  abate 
no  more  than  is  necessary ;  therefore,  where  one  erected  a 
mill-dam  partly  on  his  own  land  and  partly  on  the  land  ad- 
joining, upon  which  the  owner  of  the  adjoining  land  pulled 
dpwn  the  part  on  his  own  land,  and  the  whole  dam  fell 
down,  he  was  held  to  be  justified  (r) ;  but  he  may  not  abate 
more  than  is  absolutely  necessary;  therefore,  where  the 
plaintiff  had  a  right  to  irrigate  his  meadow  by  placing  a 
dam  of  loose  stones  across  the  stream,  and  occasionally  a 
board  and  a  fender,  and  he  fastened  the  board  with  two 
stakes,  which  he  had  no  right  to  do,  the  defendant  was  held 
justified  in  removing  the  stakes,  although  not  so  in  remov- 

(0  8  E.  4.  5.  (p)  W.  Jo.  222. 

(m)  9  E.  4. 35.  (q)  Lodie  ▼.  Arnold,  2  Salk.  458. 

(a)  OiiyT.  BrmDHf  Moor.  644.  (r)  Wigford^.  Gill,  Cro.  El.  269. 
(o)  Tr(a«naiiT.7reff/,8C.ScP.105. 
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iKcoftPOMAL   ing  the  board,  Greenslade  v.  HalUday  (s) ;  and  it  was  theie 
MENT8.  *     said,  *^  If  a  party  who  has  a  right  to  erect  a  weir,  erects 


buttresses  thereto,  although  there  might  be  an  encroadi- 
ment  on  the  land  of  another,  which  would  justify  him  in 
pulling  them  down,  jet  he  would  have  no  right  to  pull 
down  or  demolish  the  weir  also  {t).^  So,  the  thing  com- 
plained of  cannot  be  abated  until  it  actually  becomes  a  nui* 
sance;  so,  that  if  one  see  his  neighbour  erecting  that  whidi 
in  all  probability  will  ultimately  be  such,  it  caimot  be 
abated  as  long  as  it  continues  inoffensive  (u);  but  notice 
ought  to  be  give  to  the  offending  party  not  to  proceed, 
othenrise  it  is  doubtful  whether  the  nuisance  can  after- 
wards be  abated  (v). 

By  Mtioii  on  432.  The  ordinary  remedy  now  is  an  action  on  the  case; 
thus,  where  the  owners  of  property  have,  by  long  enjoy- 
ment, acquired  special  rights  to  the  use  of  water  in  its 
natural  state  as  it  was  accustomed  to  flow,  by  way  of  par- 
ticular easement  to  their  own  properties,  and  not  merely  a 
use  which  is  common  to  all  the  queen's  subjects,  an  action 
on  the  case  may  be  maintained  for  a  disturbance  of  the  ooe 
joyment(x);  but  where  the  injury,  if  any,  is  to  all  the 
queen's  subjects,  the  only  remedy  is  by  indictment  (y). 

Case  or  tres-  433.  As  to  whether  the  action  should  be  case  or  trespass, 

^^^"'  has  been  a  matter  of  doubt  in  some  cases.     The  general 

rule  is,  that  where  the  damage  does  not  immediately  result 
from  the  act  complained  of,  it  is  consequential,  and  case  is 
the  proper  form ;  on  the  other  hand,  where  the  act  itself, 
and  not  the  consequence  of  it,  occasions  the  mischief^  tres- 
pass is  the  proper  remedy  (z) ;  therefore,  where  the  defend- 

(«)  6  Bing.  379 ;  S.  C,  4  M.  &  Morg.  Vad.  Mee.  297. 

P.  75.  (dr)  R,  y.  BrUtol  Dock  Compawf, 

(0  P«r  Tindal.  C.  J.,  lb.  12  East,  429. 

(«)  R,  V.  Wharton,  12  Mod.  510 ;  (y)  lb.    See  also  SmUk'teMU,  U 

S.  C,  Holt,  499  ;  Bridgm.  47.  Vin.  Abr.  394. 

(v)  Com.  Dig.  tit.  Action  on  thb  (jr)  Reynoldi  v.  Clarke^  1  Str.  6S6; 

Cas«  vom  A  Nuisance,  citing  1  Welh  ▼.  Qd^,  1  M.  &  W.  452. 
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ant  caused  water  to  overflow  the  plmntiff's  fisherj,  bj  incokfoksal 
throwing  down  a  weir  in  the  plaintiff's  dose,  this  was  held  mbnts.  ' 
to  be  a  plain  trespass  {a).  On  the  other  hand,  where  the  de- 
fendaat  dug  ditches,  and  so  diverted  the  plaintiff's  water 
out  of  the  river,  an  action  on  the  case  was  brought;  and  it 
was  moved  to  arrest  the  judgment,  because  it  did  not  appear 
that  the  diversion  of  the  water  was  consequential  to  the 
diggbg  of  the  ditches,  and  therefore  that  trespass  was  the 
proper  form ;  but  the  Court  said,  that  the  injury  should  be 
intended  after  the  verdict  to  have  been  consequential  (6) ; 
BO,  it  has  been  held  that  where  an  injury  has  been  done  of 
a  consequential  nature,  to  the  comfort  and  convenience  of 
another,  effected  partly  by  an  act  of  trespass,  and  partly  by 
an  act  that  was  not  a  trespass,  but  from  either  of  which  the 
injniy  must  and  would  have  resulted,  case  may  be  main- 
tinned,  Wells  v.  Ody  (c);  and  it  was  said,  in  that  case,  '^  Sup- 
pose a  person's  premises  are  injured  by  the  changing  of  a 
wateiHsourse,  by  the  erection  of  a  weir  partly  on  the  land  of 
the  plaintiff  and  partly  on  the  land  of  the  defendant,  the  erec- 
tion of  that  which  is  on  the  plaintiff's  land  would  be  the  sub- 
ject of  an  action  of  trespass,  and  doing  the  same  thing  on  the 
defendant's  land  would  be  the  subject  of  an  action  on  the 
case.  If  both  acts  are  done  at  the  same  time,  and  form  part  of 
one  res  gesta^  and  the  consequential  damage  is  in  respect  of 
both  together,  it  appears  to  me,  that  the  plaintiff  may  bring 
his  action  of  trespass,  or  his  action  on  the  case  (eQ."  But  it 
ifpears  that  trespass  cannot  be  joined  with  case  {e) ;  yet 
the  tenant  may  bring  an  action  of  trespass  for  the  damage 
to  his  possession,  and  the  reversioner  an  action  on  the  case 
for  the  damage  to  the  inheritance  (/),  for  the  reversioner 
cannot  bring  trespass  for  an  injury  to  the  possession  (/). 
See  further,  infraj  §  443. 

(«)   Oowtney   y.   Collet,    1   Ld.  (<0  P^  Lord  Abinger,  C.  B..  in 

Htym.  274;  S.  C,  12  Mod.   164,  WelUy,  0dy,9up. 

ated  alio  2  BL  89S.  (e)  Courtney  y.  Collet,  tup. 

(»)  U9tfidgt  y.  H09khi»,  11  Mod.  (/)  Bedmgfield  y.  Ontlow,  3  Ley. 

»7.  209. 

(e)lM.&W.  452. 
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IMOOmPOBBAI. 

UABDITA- 

IfBNTS. 

Bil^torelee. 


Bj  action  of 
coTenant. 


434.  The  Courtft  seem  to  have  leaned  at  all  timefl  to 
the  action  on  the  case,  or  at  least  to  the  right  of  deoting 
either  to  sue  for  the  trespase,  or  to  waive  that  and  sue  for 
the  consequential  damage  only ;  thus,  in  Whitiihg  v.  Beat" 
voy  (£)y  it  was  held^  that  action  on  the  case  was  maintaio- 
able  against  the  defendant,  for  having  erecteda  weir  or  hank, 
by  means  whereof  the  water  of  a  certain  stream  oveiflowed 
the  phuntiff's  meadow ;  and  it  is  there  said,  that  the  bank 
was  laid  as  erected  vi  et  armis,  and  not  the  overflowing, 
which  was  the  injury  there  complained  of;  and  in  F.  N.  B. 
Trespass,  87,  H.,  a  similar  injury  was  held  to  be  the  sub- 
ject of  trespass  (A) ;  and  in  Smith  y«  Ooodunn  (i\  it  waa 
held,  that  though  trespass  might  lie,  yet  a  plaintiff  was  at 
liberty  in  every  case  to  waive  the  trespass,  and  bring  case 
for  the  consequential  injury. 

435*  An  action  of  covenant  will,  it  seems,  lie  for  an  ob- 
struction to  a  water-course,  where  the  case  will  admit  of 
it,  although  in  CarKde{Mayor)\.  Blamire{k\  whereapartj 
had  sold  to  the  corporation  of  Carlisle  so  much  of  the  river 
Caldew  nmning  through  his  lands  as  should  be  sufficimt 
for  the  grinding  of  com  at  all  times  at  the  city  mills,  with 
a  covenant  that  the  grantor  should  not  divert  or  obstruct 
any  part  of  the  water  so  granted,  it  was  held,  that  the  de- 
fendants, being  only  devisees  of  an  equitable  estate,  could 
not  be  liable  to  an  action  of  covenant  as  assignees. 


By  ctjeetment.  436.  An  action  of  ejectment  will  not  lie  for  a  water- 
course or  rivulet,  as  such,  because  the  sheriff  cannot  gi^e 
possession  of  a  thing  which  is  for  ever  running  (Q ;  there- 
fore, where  error  was  brought  on  a  judgment  because  ejectr 
ment  had  been  maintuned  de  agues  cursu,  it  was  reversed 
by  the  unanimous  opinion  of  the  Court  (m) ;  but  it  was  said 


(si)  1  RoU.  Abr.  107*  citing  22 
H.  6.  15. 

(A)  Seealso  Brandteomb  w,Bridg€9, 
1  B.  &  Cr.  145. 

(0  4  B  &  Ad.  419. 


(k)  8  Bast,  487. 
(/)  Adams  on  Eject.  20. 
(m)  ChaUenor  t.   7^Imm»,  Tdr. 
143 ;  S.  C,  1  Brownl.  142. 
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thai  such  an  action  would  lie  for  a  gorce  or  pod,  beoanse   nrooapomBAi. 
those  words  comprehend  both  land  and  water  (n) ;   00,        mints.  * 


where  the  land  under  the  water  does  not  belong  to  the 
pUmtiffj  but  the  water,  then  an  action  on  the  case  only  can 
be  bfDught  for  any  diversion  of  it  (n). 

Formerly  an  assize  of  nuisance  or  a  quod  permiUat,  or  a  Ainzes,  &e. 
fTodpe  quod  reddaty  might  be  brought  for  obstructions,  but 
these  are  among  the  real  actions  which  haye  been  abolished 
by  the  3  &  4  W.  4,  c  27,  s.  36. 

437.  Bights  respecting  water-courses  may  likewise  be  the  By  arbitntioiu 
sabject  of  reference  to  arbitration  [p). 

So^  relief  may  in  some  cases  be  had  in  equity,  where  it  ^T  relief  in 
oodd  not  be  had  at  law ;  thus  in  the  case  of  laches^  as 
where  a  party  stood  by  and  saw  his  water-course  diverted, 
but  instead  of  preventing  it,  encouraged  the  work  while  it 
was  going  on^  and  afterwards  brought  hb  action,  the  de- 
fendant on  his  application  to  the  Court  of  Chancery  obtained 
an  injunction  (p).  Short  v.  Taylor  (p)  is  a  similar  case,  in 
which  Lord  Somers  also  granted  an  injunction ;  so,  in  the 
case  of  long  possession  of  a  water-course  by  the  plaintifP,  the 
defendant  having  cut  a  channd  in  his  own  lands  and  set  up 
a  daioe  so  as  to  divert  the  stream,  the  Court  on  proof  by  the 
plaintiff  decreed  for  him,  without  sending  him  to  try  his 
lig^t  at  law  [q) ;  but  as  a  rule,  equity  will  not  grant  relief 
until  the  parties  have  tried  their  rights  at  law  (r);  so,  if 
there  have  been  laches^  and  the  erections  complained  of  have 
been  suffered  to  remain  any  length  of  time,  the  Court  will 
Bot  interpose  by  injunction  (*). 

438.  Asy  according  to  a  well-known  rule  of  law,  an  Right  of  actton, 
action  on  the  case  cannot  be  maintained  for  a  tortious  act,  ^     ^^^* 

(»)  CUUenor  t.  Thomat,  Yelv.  («)  lb.   See  farther,  JBiuA  t.  FTet. 

U3;  8.  C,  1  Brownl.  142.  tern.  Free.  Chan.  536 ;  Don$i  {Duie 

(o)  Alder  t.  SaviU,  5  Taunt.  454.  of)  t.  Girdler,  Id.  531;  Hilion  t.  Ld. 

{p)  Anon. ,  2  £q.  Ca.  Abr.523,  p1.3.  Searborouffh,  4  Yin.  Abr.  425 ;  Wei- 

(9)  2  Vera.  391,  n.  1.  ler  t.  Smeaton,  1  B.  C.  C.  572 ;  S.C., 

(0  WTI«c*iirc*T.m<f^2Atlc.391.  1  Cox,  102. 
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TMcompomvAK   unless  the  plaintiff  shew  some  actual  damage  resulting  from 
'  MBNTs.^"     the  act  to  himself^  it  has  been  said  that  this  rule  ought  to 


be  applied  to  water-courses,  and  lliat  therefore  the  mere  ob- 
struction of  the  water,  which  has  been  accustomed  to  flow 
through  the  plaintiff's  lands,  does  not  per  se  afford  a  ground 
of  action,  and  that  it  is  incumbent  on  the  party  complaining 
of  the  diversion  of  the  stream  to  shew  that  he  haa  sustained 
some  damage  thereby,  and  also  that  he  has  applied  the  water 
to  some  beneficial  purpose  if). 


Aeqniredbj 
appropriation. 


439.  A  person  may  gun  a  title  to  water  in  some  cases  by 
appropriation,  and  may  maintain  an  action  for  obstructing  it, 
although  he  has  used  the  water  for  less  than  twenty  yean, 
as  where  he  purchases  land  with  a  run  of  water  upon  it  («); 
or,  where  a  proprietor  of  lands  adjoining  to  a  stream  has 
altered  the  course  of  the  stream,  he  may  nuuntain  an  action, 
although  he  has  not  enjoyed  it  in  its  altered  state  for  twenty 
years  (x) ;  so,  the  appropriator  of  a  stream  that  has  been 
accustomed  to  flow  along  a  channel  irom  time  inmiemo- 
rial(y). 


PkrtiMtotlie 

•CtiOD. 


440.  The  owner  of  land  through  which  a  natural  stream 
of  water  runs,  may,  after  erecting  a  mill  on  his  own  land, 
maintain  an  action  against  the  proprietor  of  works,  for  an 
injury  to  his  mill  by  a  further  subsequent  diversion  of  the 
stream  {z) ;  for  the  proprietor  of  lands  contiguouB  to  a 
stream  may,  as  soon  as  he  is  injured  by  the  diversion  of  the 

land  might  recover  for  the  loit  of  te 
general  benefit  of  flowing  water,  widi- 
out  shewing  any  epecial  me  or  di> 
mage.  See  also  Mmmm  t.  BiU, 
(5  B.  H  Ad.  26),  where ^  dkU'^ 
WilliamMY.  Morltmd(ngf.)9nmoA 
diacoiMd.    AlK>m/«,|399a/i«f- 

(ii)  CanhttmY.FUke,2Cr.9tJfr. 
126  i  S.  C,  2  Tyrw.  1&5. 

(x)  Mason  t.  Sitt,  5  B.  &  Ad.  1. 

(y)  Fnmhim  ▼.  tUmtmlk  (ArOt 
6C.SbP.529. 

(m)  BemUp  t.  8kaw,  6  EmI,  2M. 


(0  WlUwmi  y.  MwrUmd,  2  B.  & 
Cr.  913;  S.  C,  4  D.  &  R.  583. 
But  aee  HehbhihwaUe  t.  Paimert  3 
Mod.  48 ;  S.  C.  nom.  HehUihwaii 
▼.  Palme$,  Garth.  84 ;  S.  C.  nom. 
Kehleihwaite  t.  Palmer,  I  Show. 
64 :  S.  C,  nom.  Palmer  y.  Ktble- 
thwaiie,  2  Show.  243 ;  S.  C.  nom. 
ffehlewaiiw.  Palmer,  Holt,  5 ;  S.  C, 
nom.  Palmer  y.  HehUihwaii,  Sldnn. 
65, 175  ;  S.C.nom.  Nulme»j.BobU' 
ihwaijfie,  3  Ley.  133,  where  it  was 
cipressly  held  that  an  ooeapier  of 
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water^  Tnaintain  an  action  agunet  the  party  so  diyerting   inco&pobval 

..  #    ^  BBBVDITA- 

»  W-  MKNT8. 

441.  AsATuLe,  an  action  on  the  case  lies  against  the  per-  Party  creating 
son  creating  the  disturbance,  whether  owner  or  not(&) ;  so»  tibedista^^ 
for  the  party  continuing  the  nuisance;  therefore,  where  a  *'^* 

man  fixed  a  small  pipe  and  cock  into  a  main-pipe,  whereby 
lie  diyerted  a  water-course  from  the  house  of  another,  it  was 
lield  that  an  action  lay  agwist  his  widow,  who,  after  his 
death,  continued  the  nuisance  (c);  so,  in  the  case  of  a  feoff- 
mmiy  the  feoffee  will  be  held  liable,  as,  where  the  proprietor 
was  annoyed  by  the  dropping  of  water  from  an  adjoin- 
ing house,  it  was  held,  that  the  defendant,  a  feoffee,  was 
liaUe,  Bolfe  v.  Bolfe,  cited  in  Bestmck  v.  Cambden{d), 
which  last  was  the  case  of  a  feoffee  continuing  the  bank  of 
a  river  so  as  to  overflow  his  neighbomr's  ground;  see,  how- 
ever,  Cro.  EL  403,  520,  where  the  case  of  Beswick  t.  Comb- 
den  is  discussed;  so,  a  devisee  shall  have  an  action  for  a 
miisanoe  commenced  in  the  life  of  the  testator,  and  con- 
tmued  afterwards  (e) ;  where,  however,  the  nuisance  arises 
iit)m  a  n^lect  to  repair,  the  action  can  only  be  maintained 
against  the  occupier,  and  not  against  the  owner  of  the  fee, 
who  is  not  in  possession  (ff),  unless  the  nuisance  complained 
of  existed  before  the  tenancy  commenced  (A),  although  in 
flome  earlier  cases  this  point  was  not  settled(i).  In  I^pm 
{Mtyor,  jfc.)  y.  Turner  (k),  which  was  the  case  of  a  corpor- 
ation bound  by  prescription  to  repair  a  creek,  it  did  not 
appear  in  whose  possession  the  creek  was. 

442.  Where  the  party  against  whom  the  action  is  brought,  ReqvMtto 

(a)  Muon  r.  Hiii,  5  B.  Sb  Ad.  (^)  Cheeiham  t.  Hamp9om,  A  T. 

^.  R.  318. 

(})  Com.  Dig.  tit.  Action  OM  TBS  (h)  Bo$eweU  t.  Prtor,   2    SiOk. 

Casi  rOE  A  NuitAKCB.  460. 

(e)  Moore  t.  Jkme  Brownt  Dig.  (t)  Holbaeh  t.  Warner,  Cro.  Jac. 

319.  665 ;  Star  y.  Rookegby,  1  Salk.  335. 

(4  Moor.  353.  See  also  Breni  ▼.  Haddon,  Cro.  Jac. 

(t)  SSMie  T.  BmrwUkf  Cro.  Jac.  555. 

231.  (*)  Cowp.  86. 
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iMoompoRBAL   was  not  the  original  creator  of  the  distorbanoe,  a  reqnert 
MINTS.       must  be  made  to  remove  the  nuisaace,  before  any  actuni  b 


party  not  the     brought  (t) ;   and  the  lessee  being  held  liable  for  the  nni- 
^^  di2^/  sauce,  although  begun  in  his  lesaor^s  time,  the  request  must 


be  made  to  him  (m). 
Ptftj  in  pM-         443.  If  the  nuisance  be  to  the  damase  of  the  inhetitaaoe, 

■enion  or  re* 

he  in  reversion  shall  have  an  acticm  in  respect  tfaezeof,  and 
the  tenant  in  possesdon  in  respect  of  the  damage  to  the  pos- 
session; therefore,  where  in  case  by  a  reversioner  against  the 
defendant  for  stopping  a  rivulet,  whereby  the  pbuntifi 
dose  was  overflowed  and  his  trees  were  rotted  andpenshed, 
it  was  held  to  be  no  defence  that  an  action  had  been  brought 
against  him  for  the  same  trespass  by  a  lessee  of  the  pre- 
mises (n);  but  a  reverBioner  must  state  some  damage  to  the 
reversion;  therefore,  where  a  plaintiff  dedaxed  as  reversioDflr 
of  a  yard,  which  the  defendant  had  overhung^  bo  that  the 
water  flowed  down  upon  the  yard,  and  thereby  it  was  in* 
jured  to  the  damage  of  the  pbdntiff,  but  without  stating  ex- 
pressly that  his  reversion  was  prejudiced,  the  Court  granted 
a  rule  in  arrest  of  judgment,  on  the  ground  that  the  plain- 
tiff had  not  charged  that  the  revendon  was  prejudiced  (o); 
so,  in  a  caseof  buildmga  roof  with  eaves,  so  as  to  dischsige 
water  on  adjoining  premises,  it  was  held  to  be  an  injury  for 
which  the  landlord  may  recover  as  reversioner  while  thej 
are  under  demise,  if  the  jury  think  there  is  damage  to  the 
reversion  (p) ;  so,  in  Baioer  v.  Hill{q)  it  was  previously  hdd 
that  a  reversioner  might  tirm-infjun  an  action  for  any  distorb- 
ance  which  in  its  present  form  is  injurious  to  the  possessioD, 
and  which  in  all  probability,  if  left  unaltered,  would  con- 
tinue to  be  so  on  the  determination  of  the  particular  estate, 
as  where  a  stream  was  choked  up  for  want  of  deanong;  but 

(/)  Pmruddoek'9  ease,  5  Co.  101,  t.  Giffbrd,  Com.  Dig.  tit.  Actiov  off 

citing  alio  Roffe  t.  Ro^e,  n^.  the  Cask  fob  a  Nuisancb. 

(m)  Brent  v.  HaddoH,  Cro.  J«e.  ip)Jack$ony,Pt$ied,\yL.hS,t^ 

555.  \p)  Tuekerj,Newmtn,\lk^'^ 

(ft)  Bedingfieldw.  Ontlow,  3  Lev.  £U.  40. 
209.    See  also  W.  Jo.  326 ;  Jeuer  (q)  1  Bing.  N.  C.  546. 
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where  the  disturbance  is  not  of  a  continuous  naturej  Ae  re-   iwooefobbax. 

HBBSDITA- 

yeraioiier  cannot  sue  (r) ;  where,  however,  the  disturbanoe  mbnts. 
IB  (xmtinued,  a  firesh  action  maj  be  maintained  Irom  time  to 
time  by  the  person  holding  the  character  of  tenant  in  poa* 
eenon  or  of  reversioner,  Penruddoclfs  ca$e  («) ;  Shadwdl  v. 
Hvtekauon  (/) ;  and  in  the  Utter  case  it  was  said,  **  The 
ground  upon  which  a  reversioner  is  allowed  to  bring  his  ao- 
tioQ  for  obstructions,  apparently  permanent,  to  lights  and 
other  easements  which  belong  to  the  premises,  is,  that,  if  ac- 
quiesced in,  they  would  become  evidence  of  a  renunciation 
and  abandonment"  As  to  pleadings,  see  pa$i,  under  that 
title. 


SECTION  IX. 

RIGHT   TO  LIGHT  AND  AtB. 

{ 444.  Light  and  ur  are  two  important  subjects  of  ease- 
ments, which  from  the  intimate  connexion  between  them 
tre  best  considered  together,  under  the  following  heads, 
namdy, — 

1.  The  nature  and  extent  of  the  right 

2.  How  claimed. 
8.  How  used. 

4.  How  lost. 

5.  IXsturbance  of  the  right,  and  the  remedies. 

L  JXmn  Bxm  Cxtfnt  of  tfte  VOfStt  to  %if^t  anli  eiix. 

S445.%iU  to  IJghi  and  Air  91^ 
9mft9m%lAaid, 

446.  NeceuU^  of  Light  and  Air. 
Bat  natqfm  Proipeet. 


§  446.  Bxetpt  ^  Agreement. 

447.  Bateni  ^tka  JUffkt. 

448.  Ca$0  qf  WindmUli. 

449.  Cu^am  qf  Lomdan, 


§  445.  The  right  to  light  and  air  depends  upon  the  legal  Right  to  Ugfai^ 
iittxim,  aguM  est  solum,  gtu  est  tuque  ad  ccehan  et  ad  inferat,  o,„|  lud. 

W  Btcfer  T.  Tkfior,  4  B.  &  Ad.        (t)  5  Co.  101.        (/)  2  B.  &  Ad.  97. 
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ufcoEPOKiAL  for  every  man  on  his  own  land  has  a  riffht  to  all  the  lisht 

HBASDITA- 

M«KT».  and  air  that  will  come  to  him;  but  this  right  is  stricdy  con- 
fined to  that  which  falls  perpendicularlj  on  the  land,  &c.; 
the  reception  of  light  and  air  in  a  lateral  (Erection  by  the 
means  of  windows  in  a  house  is  an  easement ;  for  although 
a  man  maj  build  to  the  very  extremity  of  his  own  land,  yet 
within  twenty  years  he  acquires  no  right  to  light  and  air 
From  adjoiiiiDg  from  the  adjoining  land,  and  it  is  competent  to  his  ndghbour 
to  obstruct  the  passage  of  the  light  and  air  through  his 
windows,  by  building  agfunst  them  on  his  own  land,  at  any 
time  during  twenty  years  after  their  construction,  and  thus 
prevent  the  acquisition  of  the  easement  (ii).  But  if  the 
light  be  suffered  to  pass  without  interruption  during  tbt 
period  to  the  building  so  erected,  the  law  implies  from  the 
non-obstruction  of  the  light  for  that  length  of  lime,  that  the 
owner  of  the  adjoining  land  has  consented,  that  the  penon 
who  has  erected  the  building  upon  his  land  shall  continiie  to 
eiyoy  his  light  without  obstruction,  so  long  as  he  continues 
the  specific  mode  of  enjoyment  which  he  had  been  used  to 
have  during  that  period  (u ). 

Neoeintj  of  446.  Light  and  ur  being  necessary  to  the  right  enjoy- 

'  ment  of  a  dwellings  it  was  held  in  an  early  case  that  «n 

action  would  lie  for  obstructing  them  {v),  unless  it  were  by 
but  not  of  a  express  agreement  of  the  parties  (v) ;  ud  secus  as  to  a  pro- 
***'^*^***'  spect,  which  is  merely  for  pleasure  (v);  and  so,  on  the  author- 

ity of  this  case  it  was  held,  in  Knowks  y.  Bichardsmh  that 
building  up  a  wall  which  merely  intercepted  the  proepeet^ 
without  stopping  out  the  light,  was  not  actionable  (jr); 
so,  where  a  motion  was  made  for  an  injunction  to  restnin 
the  defendant  from  proceeding  with  a  certain  building  which 
would  intercept  the  prospect  from  Gray's  Inn  Gardens,  and 
it  was  alleged  that  the  interposition  of  the  Court  was  desired, 
not  on  the  ground  of  a  nuisance,  but  on  a  long  enjoyment 
of  right  to  this  prospect  by  the  society.  Lord  Hardwicke 

(«)  Moar§  T.  Rmnom,  3  B.  &  C.         (v)  Aldrtd'i  mm,  9  Co.  58. 
WO.  (»)  1  Mod.  55  J  S.  C,  2  Keb.  611. 
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refused  to  grant  an  injunction  before  answer;^  adding,  "I    iNcoRPoaEAL 

HBKBDITA" 

know  no  rule  of  common  law,  which  says,  that  building  bo  mknts. 
as  to  atop  another's  proepect  is  a  nuisance;  was  that  the 
caseytho^  could  be  no  great  towns..  ..It  depends  upon  a  par- 
ticular right,  and  then  the  party  must  first  have  an  oppor- 
tunity to  answer.  There  may  be  such  a  right  as  this,  as  in  acept  by 
the  case  of  the  Act  of  Parliament  touching  Lincoln's  Inn ; 
that  was  upon  agreement  of  the  parties,  which  if  it  was 
diewn  here,  it  would  be  different  (y ) ; "  but  where  the  terms 
of  a  lease  are  in  other  respects  complied  with,  and  the  lease 
is  ffllent  on  the  subject  of  any  particular  erections,  it  has 
been  held,  that  under  the  circumstances  it  was  not  com* 
petent  to  the  lessees  of  certain  houses  to  object  to  the  erec- 
tion of  a  statue,  on  the  ground  that  it  would  be  an  obstruc- 
tion. Squire  v.  Campbell  {z) ;  and  it  was  there  said,  *^  It  is 
not,  as  is  sud  in  one  case,  (see  1  Dick.  175,  and  16  Yes.  342), 
because  the  value  of  property  may  be  lessened,  and  it  is  not, 
as  is  said  in  another  case,  (see  1  Dick.  175),  because  a  plea* 
Bant  proepect  may  be  shut  out,  that  this  Court  is  to  inter- 
fere; it  must  be  an  injury  very  different,  in  its  nature  and 
ongin,  to  justify  such  an  interference,  (a)." 

447.  The  right  to  the  use  of  light  may  be  acquired  not  Extent  of  the 
only  for  the  convenience  of  a  dwelling,  but  also  for  the  pur-  "^ 
poses  of  trade ;  therefore,  where  a  building  had  been  used 
for  a  long  time  as  a  malt-house,  it  was  held,  that  no  erection 
ooold  be  made  which  would  obstruct  the  admission  of  the 
proper  d^ree  of  light  for  the  purpose  of  making  malt  (b); 
but  it  appears,  that  the  use  of  an  open  space  of  ground  for 
a  purpose  requiring  light  and  air,  as  a  timber-yard  and  saw- 
pit,  for  twenty  years,  did  not  give  a  right  to  preclude  the 
owner  of  the  adjoining  ground  from  building  on  his  land  so 
as  to  obstruct  the  light  and  air  (c);  and  it  was  said,  ''If 

(y)  Ait&mep'Oetundj.  Doughip,  My.  &  Cf.  459. 

2  Vex.  452.  (b)  Martin  v.  Ooble,  1  Campb.  322. 

(i)  1  My.  &  Cr.  459.  (c)  Roberts  y,  Maeord,  1  Mood.  4^ 

(a)  Per  Lord  Cottinghun,  C,  1  Rob.  230. 

VOL.  I.  C  C 
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iKcoRPORBAL   such  a  plca  could  be  sustidned,  it  would  follow,  that  a  man 
MBNTs.  '     might  acquire  a  right  to  the  light  and  air,  not  onlj  as  here* 


tofore,  by  having  been  suffered  to  build  on  tiie  edge  of  his 
property,  and  suffered  for  a  certain  space  of  time  to  enjoj 
that  building  without  interruption,  but  merely  by  reason  of 
having  been  in  the  habit  of  laying  a  few  boards  on  his 
ground  to  dry.  Such  a  rule  would  be  very  inconvenient,  and 
very  unjust  (rf)." 


CaM  of  wind 
millB. 


448.  In  one  of  the  early  cases  it  was  held,  that  where  s 
house  was  erected  so  high  that  the  wind  was  stopped  from 
the  windmills,  the  house  should  be  dejected,  or  at  least  so 
much  of  it  as  occasioned  the  nuisance  (e). 


Castom  of 
London. 


449.  By  the  custom  of  London,  a  man  might  rebuild  his 
house  or  other  edifice  upon  the  ancient  foundation  to  what 
height  he  pleased,  though  thereby  the  ancient  Ugfats  of  the 
adjoining  house  were  stopped,  if  there  were  no  agreement  in 
writing  to  the  contrary  (/);  but  not  any  other  erection 
upon  a  new  soil,  or  upon  any  other  foundation  (47);  as  to 
the  rights  to  ligbt  under  the  Prescription  Act^  see  pott, 
§  452 ;   also  Dig.  P.  iii.  tit  Prescription. 


By  prescrip- 
tion. 


n.  I^ofo  daimeb. 


§  450.  By  PrueriptUm, 

In  the  Ca90  qf  aneimU  Wm- 
dow», 
451.  By  Cofueni, 


§  452.  By  Length  ^Bi^vymmt, 

453.  Aefmeieme*  by  Penm  a 

titUd  to  the  hheritnef. 

454.  By  JJeenee, 


§  450.  Ancient  lights  may  be  prescribed  for,  because  light 
and  air  are  things  necessary  (A);  so,  in  Pahner  v.  Fletcher  {i)i 


(d)  Per  P&tteson,  J.,  Roberti  y. 
Maeord,  1  Mood.  &  Rob.  230. 

(e)  Chodman  r.    Gore,    2   Roll. 
Abr,  704,  705. 

(/)  Com.  Dig. tit.  LoNDON,N.,(5). 


(y)  Tb.     See  also  WinetmUy  ▼• 
JLee,  2  Swanst.  339. 

(A)  Aldred'e  eaee,  9  Co.  58. 
(0  ILeT.  122;  S.  C,  1  Sid.  167. 


HOW  CLAIMED.  887 

it  was  held,  that  a  stranger,  having  knds  adjoining  to  a  house    incorporv  al 
newly  erected,  may  stop  the  lights,  for  the  building  of  a     """tI^' 
man  on  his  land  cannot  liinder  his  neighbour  fix)m  doing 
what  he  will  with  his  own  lands ;  but  otherwise,  if  the  mes- 
suage be  andenty  so  that  he  has  gained  a  right  in  the  Ugfats 
by  prescription;  and  in  Cftass  y.  Lewis  (j)  it  is  said,  ''A  In  the  case  of 
man  may  on  his  own  land  erect  a  house  with  windows  look-  ^^^ 
iog  towards  his  neighbour's  premises ;  at  first  they  may  be 
obeimcted,  but  if  no  interruption  is  oflSsred,  he  may  at 
length  prescribe  for  them  as  ancient  windows,  and  claim  to 
hare  them  free  from  obstruction,  as  in  Bland  y.  Moseley, 
cited  in  Aldred's  case,  (9  Co.  57)"  (A).    So,  in  Penwarden  y. 
Chmg  (J)  it  was  held,  that  a  window  recently  erected  might 
ha?e  the  priyil^e  of  an  ancient  window ;  and  it  is  there 
said,  **  The  question  is  not  whether  tike  window  is  strictly 
what  is  called  an  ancient  window,  but  whether  it  is  such  as 
the  kw  in  indulgence  to  rights  has,  in  modem  times,  so 
caDed,  and  to  which  the  defendant  has  a  right,  for  this  is 
the  Bubstanoe  of  the  plea  (m)." 

451.  A  right  to  light  and  air  is  not,  like  a  right  of  com-  By  oonMnt 
mon,  to  be  enjoyed  on  the  land  of  another,  and  therefore  is 

not  properly  the  subject  of  grant;  it  is  acquired  by  tiser, 
and  after  a  time,  an  agreement  not  to  obstruct  the  light  and 
air  is  presumed;  but  this  is  not  by  way  of  grant,  for  the 
right  to  insist  on  their  non-obstruction  and  non-interruption 
niore  properly  arises  by  a  coyenant  which  the  law  im^^ee, 
not  to  mtermpt  the  free  use  of  these  elements  (n). 

452.  The  enjoyment  of  lights  for  twenty  years,  without  By  length  of 

CD]oyiiio&t« 
any  obstruction  irom  the  party  entitled  to  object,  has  long 

been  held  to  be  a  suffident  foundation  for  raising  the  pre- 

0*)  2  B.  &  C.  6S6  ;  S.  C,  4.  D.  (m)  Ptfr  Tindal,  C.  J.,  lb. 

&  ft.  234.  («)  Moore  t.  Rawwm,  3  B.  &  C. 

W  Per  Holroyd,  J^  lb.  340. 


(0  Mood.  Si  Malk.  400. 


c  c  2 
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iircoRPOBiAL  sumption  of  an  agreement  not  to  obstmct  them^  Darwin  y. 
MBNTB.  ~  UpUnii  cited  3  T.  B.  159^  and  ever  since  this  demon 
it  has  been  held^  that  in  the  absence  of  any  evidence  to  re- 
but that  presumption,  a  jury  should  be  directed  to  act  upon 
it  (o);  and  since  the  2  &  3  W.  4,  c.  71,  s.  3,  (see  Dig.  P.  m. 
tit.  Fbescbiption),  an  absolute  right  to  light  may  be  ac- 
quired by  an  enjoyment  without  interruption  for  twenty 
years,  as  the  eighth  section  of  the  act,  providing  for  pos- 
session during  particular  periods,  does  not  extend  to  lights; 
therefore,  a  right  to  lights  may  be  established  upon  an  en- 
joyment for  nineteen  years  and  a  fraction,  provided  the 
action  be  brought  before  the  interruption  has  continued  for 
the  full  period  of  a  year  (p). 


A4SqilifltC6D06 

by  penon  cnti* 
tied  to  the  in- 
lieriteiioe. 


453.  But,  though  an  uninterrupted  possession  for  twenty 
years  or  upwards  was  held,  before  the  Prescription  Act,  the 
2  &  3  W.  4,  c.  71,  sufficient  to  presume  a  grant  or  agree- 
ment, yet  the  rule  was,  and  still  is,  to  be  taken  with  this 
qualification,  that  the  possession  was  with  the  acquiescence 
of  the  person  entitied  to  the  inheritance;  therefore,  the 
tenant  for  life  has  no  power  to  grant  any  such  right  for  a 
longer  period  than  during  the  oontinuanoe  of  his  particular 
estate  (q) ;  and  it  has  been  held,  that  tiie  acquiescence  (£ 
lessees  or  tenants  for  life  in  the  enjoyment  of  lights  did  not 
bind  the  landloid  or  reversioner,  unless  they  had  knowledge 
and  acquiesced  for  twenty  years.  And  a  presumption  against 
the  owner  of  lands  was  not  so  easily  inferred  in  the  case  of 
lights,  as  in  the  case  of  rights  of  way  or  of  conmion,  where 
the  tenant  suffered  an  immediate  injury ;  therefore,  an  enjoy- 
ment of  lights  for  more  than  twenty  years,  during  the  occu- 
pation of  the  opposite  premises  by  a  tenant,  did  not  conclude 
bis  landlord,  who  was  ignorant  of  the  fact,  and  consequently 


(o)  Per  Bayley,  J.,  in   Crou  t. 
Lewi9,  2  B.  &  C.  689. 

(P)  Fl'ff^ty-  ThomoB,  11  Ad.  & 


EU.  688;S.  C.,3IVr.&D.443;  5 
Jur.  311. 

(?)  2  Saund.  175. 
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will  not  preclude  a  succeeding  tenant,  who  was  in  possession    xkcorpomal 

under  such  landlord,  from  building  up  against  such  en-        mbntb.  " 

croaching  lights,  Damd  v.  North (r);  and  it  is  said,  in  that 

cue,  **  The  foundation  of  presuming  a  grant  against  any 

party  is,  that  the  exerdse  of  the  adverse  right,  on  which 

such  presumption  is  founded,  was  against  the  party  capable 

of  making  the  grant,  and  that  cannot  be  presumed  agdnst 

him,  unless  there  were  some  probable  means  of  his  knowing 

what  was  done  against  him  {d) ;"  so,  where  lights  had  been 

enjoyed  for  more  than  twenty  years  contiguous  to  land 

which,  within  that  period,  had  been  glebe  land,  but  was 

oonveyed  to  a  purchaser  under  the  55  G.  3,  c.  147,  it  was 

hdd,  that  no  action  would  lie  against  such  purchaser  for 

building  so  as  to  obstruct  the  lights,  inasmuch  as  the  rector, 

who  was  only  tenant  for  life,  could  not  grant  the  easement, 

and  therefore  no  valid  grant  could  be  presumed  (/). 

454  Whether  a  licence  by  deed  is  necessary  to  create  a  By  Ucence. 
right  to  have  light  and  ur  come  from  the  land  of  an  adjoin- 
ing owner,  does  not  appear  to  be  settled,  Bridges  v.  Blan- 
diard(u);  for  in  that  case  it  was  only  decided,  that  a 
licence  simply  to  set  a  ladder  on  the  land  of  another  could 
not  be  construed  to  extend  by  implication  to  maMng  a  win- 
dow to  look  on  the  premises  of  the  licensor  [v), 

(r)  11  East,  372.  3  Ney.  &  Man.  691 ;  Bkmehard  y. 

(t)  Per  EUeoboroiigfa,  C.  J.,  lb.  Bridgea,  4  Ad.  &  BU.  176. 

(/)  Barker  r.  Richardson,  4  B.  &  (9)  lb.   See  Winter  y.  BrochweU, 

A.  579.    See  also  it.  t.  Bliu,  7  Ad.  8  East,  308,  as  to  a  parol  licence  to 

&  EIL  554.  erect  a  sky-ligbt ;  and  farther,  as  t» 

(«)  1  Ad.    &   EO.    536;    S.  C,  licences,  tfiTra,  §  513  e/ «ef. 
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HL  1^  ttseb. 


I  455.  ^ffct  qfAUeraiunu. 
456.  Aiitrimg  Bmidim^$. 
Marim  t.  GokU. 


i  456.  Oarriti  y.  5*^01]^. 
457.4f«e/arGmMa<. 
JUoMAtfnl  T.  BrOfm, 


Eflfect  of  alter-  §  455.  No  alteration  in  the  mode  of  enjoying  light  and 
air  ¥rill  be  admitted,  which  tends  to  deprive  the  one  party 
of  hia  privilege,  or  to  impose  anj  additional  burthen  on  the 
other  party ;  therefore,  if  an  ancient  window  be  raised  and 
enlaiged,  the  owner  of  the  adjoining  land  cannot  lawfully 
obstruct  the  passage  of  light  and  fdr  to  any  part  of  the  space 
occupied  by  the  ancient  window,  although  a  greater  portion 
of  light  and  air  be  admitted  through  the  unobstructed  part 
of  the  enlarged  window  than  was  anciently  enjoyed,  Chan" 
dkr  V.  2Tunnps(m{z);  and  it  was  said  in  that  case,  ''The 
whole  of  the  space  occupied  by  the  old  window  was  pri- 
vileged, and  it  was  actionable  to  prevent  the  light  and  air 
from  passing  through  this,  as  it  had  formerly  done.  That 
part  of  the  new  window  which  constituted  the  enlargement 
might  be  lawfully  obstructed ;  but  the  plaintiff  was  entitled 
to  the  free  admission  of  light  and  air  through  the  remainder 
of  the  window,  without  reference  to  what  he  might  derive 
from  other  sources  (y)."  In  a  previous  case  (r),  it  had  been 
held,  that  there  being  six  lights  in  an  old  house,  in  the  new 
there  should  be  the  same  number  of  lights,  of  the  same  di- 
mensions and  in  the  same  places  and  it  is  there  said, ''  They 
cannot  alter  the  same  to  the  prejudice  of  the  soil,  as  if 
they  were  before  so  high  as  that  they  could  not  look  out 
of  them  into  the  yard,  they  shall  not  make  them  lower, 
and  the  like  (a).  So,  in  CottereU  v.  Griffiths  (i),  it  was 
held,  that  although  the  plaintiff's  windows  were  darkened 

(jr)  3  Cunpb.  80.  Vera.  646. 

(y)  Per  Le  Blanc,  J.,  lb.  (a)  Per  Cmiam. 

(#)  Cherringttm  ▼.  Abney,  2  (b)  4  Esp.  69. 


i 
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bj  the  blinds  being  down,  yet  the  defendant  having  by    xNcoftPo&sAL 

BREDITA 
MBNT8. 


his  act  rendered  them  still  darker,  the  action  was  sustain 


•ble. 


456.  Soy  in  Martin  v.  Gobk  (c),  where  a  building  which  Altering  build- 
had  been  used  as  a  malt-house  for  upwards  of  twenty  years  ^* 

was  converted  into  a  dwelling-house,  it  was  held,  that  the  Gobu. 
house  was  entitled  to  the  degree  of  light  necessary  for  a 
malt^ouse,  and  not  for  a  dwelling-house.  '^  The  converting 
it  from  one  to  the  other,  could  not  affect  the  rights  of  the 
owners  of  the  adjoining  ground ;  no  man  could,  by  any  act 
of  his,  suddenly  impose  a  new  restriction  on  his  neigh- 
bour (d)." 

So,  in  Crorritt  v.  Sharp  {e\  where  the  building  in  ques-  Omritt  y. 
tkm  had  been  for  upwards  of  twenty  years  a  bam,  in  which  ^^' 
tfiere  were  several  apertures  through  which  light  and  air 
passed,  and  the  pbuntiff  turning  the  bam  into  a  malt-house, 
stopped  some  of  the  holes,  and  converted  others  into  lattice- 
windows,  after  which  the  defendant  erected  a  wall  which 
prevented  the  access  not  only  of  any  additional  light  which 
might  have  been  obtiuned  by  the  alteration,  but  also,  as  the 
pbuntiff  allq^ed,  of  that  quantity  which  had  been  obtained 
befine  the  alteration ;  the  jury  found  for  the  plaintiff,  but 
a  new  trial  was  granted,  on  the  ground,  that  ^'  although  the 
pcnnt  was  made,  yet  the  jury  were  not  required  to  consider 
whether  the  plaintiff  had  essentially  varied  the  manner  in 
which  the  light  had  been  enjoyed." 

457.  So,  in  Blanchard  v.  Bridgea  (/),  where  the  owner  of  Effect  of  con- 
a  house  enlarged  it  and  inserted  a  window  at  one  end  in  the        '^ 

part  added,  and  at  another  end  carried  out  the  side  walls,  Bridget, 
between  which  two  windows  formerly  stood  in  a  straight 
line,  five  feet,  converting  this  end  into  a  bow,  and  inserting 


(e)  1  Campb.  322.  (/)  4  Ad.  &  EH.  195;  S.C.,  5 

(<0  Per  McDonald,  C.  B.,  lb.  Ner.  &  Man.  567. 

(e)  3  Ad.  &  En.  325. 


\ 
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izrooftPOKBAL  two  bow-windows  in  the  same  direction,  but  not  in  ihe  same 
"^  lUBirn^*  situation  as  the  two  former,  it  was  held,  that  whatever  privi- 
l^es  against  the  obstruction  of  %ht  the  two  windows  of 
the  original  house  possessed,  this  privil^e  did  not  extend  to 
the  three  new  windows;  and  in  this  case  it  is  said,  ''In  what- 
ever way  precisely  the  right  to  enjoy  the  unobstructed  ac- 
cess of  light  and  air  from  adjoining  land  may  be  acquired,  (a 
question  of  admitted  nicety),  still  the  act  of  the  owner  of 
such  land,  from  which  the  right  flows,  must  have  reference 
to  the  state  of  things  at  the  time  when  it  is  supposed  to  have 
takenplace;  and  as  the  act  of  the  one  owner  is  inferred  from 
tiie  enjoyment  of  the  other,  it  must  in  reason  be  measored 
by  that  enjoyment.  The  consent,  therefore,  cannot  fiurly 
be  extended  beyond  the  access  of  %ht  and  air  through  the 
same  aperture  (or  one  of  the  same  dimensions  or  in  the  same 
position)  which  existed  at  the  time  such  consent  is  supposed 
to  have  been  given.  It  appears  to  us,  that  justice  and  con- 
venience both  require  this  limitation.  If  it  were  once  admitted, 
that  a  new  window  varying  in  size,  elevation,  or  positiODi 
might  be  substituted  for  an  old  one,  without  the  consent  of 
the  owner  of  the  adjoining  land,  it  would  be  necessary  to 
submit  to  juries  questions  of  d^ree,  often  of  a  very  uncer- 
tain nature,  and  upon  very  unsatisfiustory  evidence.  And 
in  the  same  case,  a  party  who  had  acquiesced  in  the  existence 
of  a  window  of  a  given  size,  elevation,  or  position,  becaoae 
it  was  felt  to  be  no  annoyance  to  him,  might  be  thereby 
concluded  as  to  some  other  window,  to  which  he  might  have 
the  greatest  objection,  and  to  which  he  never  would  have 
assented,  if  it  had  come  in  question  in  the  first  instance.  The 
case  of  Clumdler  v.  Thompson  {g)  is  not  at  all  inconsistent 
with  this  reasoning.  There  an  ancient  window  had  been 
enlarged ;  the  original  aperture  remained,  and  that  case 
only  dedded  that  that  aperture  remained  privileged  as  before 
the  enlargement.  We  do  not  forget  that  the  windows  in 
the  present  case,  whatever  their  privilege  may  b^  do  not 

(^)  See  mUe,  %  455. 
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HBRSDITA- 
MBNTS. 


claim  it  as  ancient  windows  in  the  ordinary  way,  from  an   incorpokbal 
acquiescence  of  twenty  years ;  but  this  circumstance  forms 
no  ground  of  distinction  as  to  the  point  now  under  con- 
fflderation  (A)."  ' 


IV.  l^ofD  lost. 


M59.  IM/ ^  JV(m.M«r. 
Moort  T.  Rawwn, 
460.  What  amounU  to  Non-uier. 


§  461.  By  aiiering  the  Mode  of  Sh- 
Joymeni. 


§  458.  There  are  two  ways  by  which  a  right  to  light  and 
air  nuty  be  lost,  namely,  by  non-user,  and  an  alteration  in 
the  mode  of  enjoyment 

459.  The  right  to  the  use  of  light  and  air,  which  a  party  Lost  by  non. 
bas  appropriated  to  himself^  may  be  lost  by  mere  non-user  '**^' 
for  a  leas  period  than  twenty  years,  unless  an  intention  of 
reemning  the  right  within  a  reasonable  time  be  shewn,  when 
it  ceased  to  be  used;  thus,  where  a  person  entitled  to  ancient  Moore  t. 
li^ta  pulled  down  his  house,  and  erected  a  blank  wall  in 
the  place  of  a  wall  in  which  there  had  been  windows,  and 
suffered  such  wall  to  remain  blank  for  seventeen  years,  and 
the  defendant  erected  a  building  against  it,  when  the  plain- 
tiff opened  a  window  in  the  same  place,  where  there  had  for- 
merly been  a  window  in  the  old  building,  it  was  held,  in  an 
action  for  obstructing  this  new  light,  that  it  lay  upon  the 
defendant  at  least  to  shew,  that,  at  the  time  when  he  so 
erected  the  blank  wall,  and  thus  apparently  abandoned  the 
windows  which  gave  light  and  air  to  the  house,  it  was  not 
a  perpetual  but  a  temporary  abandonment  of  the  enjoy- 
ment, and  that  he  intended  to  resume  the  enjoyment  of  those 
advantages  within  a  reasonable  period  of  time  (t). 

(A)  Per  Pfttteton,  J.,  Blanehard         (t)  Moore  t.  Raweon,  3  B.  &  C. 
T.  BHdyee,  4  Ad.  &  EU.  195  ;  S.  C,      336  ;  S.  C,  5  D.  &  R.  254. 
5  Net.  &  Man.  567. 


I 
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iNooKPOKiAi.       460.  <*  The  right  to  light  and  air,  or  water,"  (it  is  farther 
MENTg.        said  in  that  case  (A),  ^18  acquired  by  enjoyment,  and  will,  ae  it 

What  amonnu  seems  to  me,  continue  so  long  as  the  party  either  ccmtinueB 
non-aaer.  .^^  enjoyment,  or  shews  an  intention  to  continue  it.  In 
this  case  the  former  owner  of  the  plaintiff's  premises  had  ac- 
quired a  right  to  the  enjoyment  of  the  light,  but  he  chose  to 
relinquish  that  enjoyment,  and  to  erect  a  blank  wall,  instead 
of  the  one  in  which  there  were  formerly  windows.  At  that 
time  he  ceased  to  enjoy  the  light  in  the  mode  in  which  he 
had  used  to  do,  and  his  right  ceased  with  it  (/)."  So,  it  has 
been  held  likewise,  '^  If  a  man  pulls  down  a  house,  and  does 
not  make  any  use  of  the  land  for  two  or  three  years,  or  oon- 
verts  it  into  tillage,  he  may  be  taken  to  have  abandoned  all 
intention  of  rebuilding  the  house,  and  consequently  his 
right  to  the  light  has  ceased.  But  if  he  builds  upon  the 
same  site,  and  places  windows  in  the  same  spot,  or  does 
any-thing  to  shew  that  he  did  not  mean  to  convert  the  land 
to  a  different  purpose,  then  his  right  would  not  cease  (m)." 
So,  it  had  been  previously  held,  that  completely  shot- 
ting up  windows  with  bricks  and  mortar  for  above  twenty 
years  would  destroy  the  privilege  (n);  and  the  plaintiff, 
by  having  opened  an  old  window  which  had  been  thus 
blocked  up,  and  thus  brought  a  nuisance  upon  herself,  had 
no  right  of  action  {n). 

By  altering  the       ^^'  I^  Garritt  V.  Sharp  (<?),  it  was  held,  that  a  party 
"^  **^*"j°y    might  so  alter  the  mode  in  which  he  has  been  permitted  to 
enjoy  this  land  of  easement,  as  to  lose  the  privilege  alto- 
gether ;  but  as  to  the  effect  of  alterations  in  general,  see 
anUy  §  455  et  seq. 

{k)  Moore  ▼.  Rawton,  3  B.  &  C.  («)  Lawrence  r.  Obee,  S  Cmpb. 

336 ;  S.  C,  5  D.  &  R.  254.  514. 

(0  P«r  Baylejr,  J..  lb.  (o)  3  Ad.  &  EU.  325;  S.  C.,4 

(m)  Per  Littledale,  J.,  Id.  341.  Ner.  &  Man.  S34. 
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V.  9iSttttDBnte  of  tge  migDi»  ano  igz  stcmroin^. 

{  463.  WJM  amtnmU  to  an  OMruc- 

turn. 

472.  .^/toit  on  the  Ca$e. 

464.  Not  dlway9  uniatqfui. 

473.  Por/tM  to  the  Action. 

465.  When  am  OMruciion  it  un- 

474.  ^c/tofi  againet  Tenant  or  Ae- 

Uwfia. 

eignee. 

* 

466.  Other  Ca$e9. 

475.  It^unction. 

Compttm  ▼.  Richards. 

476.  Ca«M  ({Z*  equitable  Juriedie^ 

467.  Heti^  T.  Bower. 

Hon. 

468.  CMtftT.  Boreilam. 

Winetaniey  y.  Lee. 

469.  Swamboramgh  y.  Cwentry. 

477.  ilycfw  Y.  ^en/Aom. 

470.  ir28iicA4ir<f  Y.  BrtVf^et. 

478.  Sutton  y.  X<f.  Montfort. 

471.Jl0fliMlwt  fvla/tiy  #0  UgM 

479.  Be4ford   {Duke)  y.  JInYitA 

mtdMr. 

JfitfeiiM  (TVueteet). 

§  462.  The  disturbance  of  this  right  is  by  obstructing 
the  passage  of  the  light  and  air,  which  may  be  considered, 
first,  as  to  what  amounts  to  an  obstruction ;  next,  the  cir- 
cumstances under  which  the  obstruction  may  take  place; 
and,  lastly,  the  remedy. 


463.  In  order  to  constitute,  by  building,  an  illegal  ob-  What  unoonts 
Btruction  of  the  phuntiflTs  ancient  light,  it  is  not  necessary  to  ^^  obrtruc- 
shew  a  total  privation  of  light ;  if  the  plaintiff  can  prove,  that 
bj  reason  of  the  obstruction,  he  cannot  enjoy  the  light  in  so 
free  and  ample  a  manner  as  he  did  before,  it  will  be  suffi- 
cient {p) ;  the  question  is,  whether,  in  consequence  of  the 
obstruction,  the  plaintiff  has  less  light  than  before,  to  so 
considerable  a  degree,  as  to  injure  the  plaintiff's  property  in 
point  of  value  or  occupation  {q) ;  so,  where  one  party  has 
the  enjoyment  of  light,  and  alterations  are  made  in  the  ad- 
joining buildings,  it  must  appear  that  the  privation  of  light 
is  such  as  to  prevent  him,  if  he  is  in  trade,  from  carrying  on 
his  business  as  beneficially  as  he  had  previously  done  (r). 


{p)  Cotierea  w.  OHfithe,  4  Esp. 
69. 

(f)  PringU  y.  Wemham,  7  C.  & 
P.  377  ;  WelU  y.  Odp,  Id.  410. 


(r)  Back  r.  Stacey,  2  C.  &  P. 
465 ;  S.  P.,  Parker  w.  Smelt,  5  C.  & 
P.  438;  Pringle  y.  Wemham, 
eup.  s  WeUe  y.  Ody,  tup. 
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464.  Every  interference  with  the  light  and  sir  that  may 
be  enjoyed  by  the  owner  of  an  adjoining  house  is  not  un- 
lawful ;  the  opening  a  window,  whereby  a  person's  priyacy 
is  diaturbed,  is  not  actionable  («) ;  so,  building  a  wall,  or 
otherwise  obstructing  a  prospect^  without  obstructing  the 
lights  is  not  actionable  {t). 


When  an  ob» 
■traction  if  on- 
lawful. 


465.  On  the  principle  that  a  man  cannot  derogate  fiom 
his  own  grant,  it  is  settled,  that  where  the  same  person  pos- 
sesses a  house,  having  the  actual  enjoyment  of  certain  lights, 
and  also  possesses  the  adjoining  land,  and  sells  the  house  to 
one,  and  the  land  to  another,  yet  although  the  messuage  be 
new,  yet  no  person  claiming  under  the  vendor,  any  more 
than  the  vendor  himself,  can  build  on  the  adjoining  land,  or 
put  piles  of  timber  so  as  to  obstruct  the  light(«);  and 
whether  the  land  was  sold  before  the  house  or  aflerwards, 
it  was  said  that  it  made  no  difference  {u) ;  and  it  is  not  ne- 
cessary to  state,  in  any  action,  that  the  house  is  ancient, 
''  For  if  a  man  should  build  a  house  in  his  own  ground,  and 
then  grant  the  house  to  A.,  and  grant  certain  land  adjoining 
to  B.,  B.  could  not  build  to  the  stopping  of  its  lights  in  that 
case  {x)  i**  so,  an  action  will  lie  in  such  case,  either  against 
the  lessor  or  the  lessee  (y). 


Other 

Comptonw, 

RU!hmtd$. 


466.  Upon  the  same  principle,  when  several  adjoining 
portions  of  land,  on  which  the  building  of  houses  had  been 
commenced,  were  sold  by  auction,  and  by  the  conditioitt 
were  to  be  finished  according  to  a  particular  plan,  it  ww 
held,  that  a  purchaser  of  one  of  the  lots  could  not,  by 
erecting  an  additional  building  at  the  back  of  his  houses  ob- 
struct the  light  from  the  windows  of  another  purchaser, 
who  had  built  his  house  according  to  the  plan  {z) ;  for  it 


(«)  CotierOi  ▼.  Gri0Uk»,  4  Eip. 
69 ;  CkmUUer  t.  T^lofl^Mon,  lb. 

(0  Knowietw, Rickmrd$on,lM(fd. 
65. 

(«)  P^hmer  ▼.  Fleiektr,  1  Ler. 
122 ;  S.  C,  1  Sid.  167 ;  1  Keb.  553. 


(4r)  Per  Hale,  C.  J.,  Cto  ▼.  Mti- 
tkewi,  1  Vent.  237,  239. 

(y)  Ro$ew9a  t.  Prior,  6  Mod. 
116. 

(s)  Om^Ioiit.  RieUrdt,  1  Price. 
27. 
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was  said,  **  The  purchase  must  be  taken  to  have  been  sab-  iNoompoRSAL 
ject  to  certain  conditions  at  the  time  of  sale,  and  as  these  mbntb.  * 
unfinished  houses  were  so  lar  built  as  that  the  openings, 
which  were  intended  to  be  supplied  with  windows,  were 
Bofficientlj  visible  as  they  then  stood,  we  must  recognise  an 
implied  condition  that  nothing  would  afterwards  be  done  by 
which  those  windows  might  be  obstructed,  and  the  pur- 
chasers must  have  taken  sulject  to  what  then  appeared  (a).'' 


k » 


467.  So,  where  the  owner  of  a  house  diyided  it  into  two  Revise  y. 
tenements,  and  demised  one  of  them  to  the  defendant,  re- 
taining the  other  in  his  own  occupation,  it  was  held,  in  an  . 

action  against  the  defendant  for  obstructing  the  plaintifTs 
lights,  that  the  action  was  maintainable  against  a  person 
holding  as  tenant,  for  an  obstruction  to  a  window  existing 
in  the  landlord's  house  at  the  time  of  the  demise,  although 
of  recent  construction,  and  although  there  was  no  stipular 
tion  against  the  obstruction  (ft). 

468.  So,  where    the    owner  of  two    adjoining  houses  Onuuw. 
gnmted  a  lease  of  one  of  them  to  B.,  and  afterwards  leased 

the  other  to  C,  there  then  existing  in  it  certain  windows, 
after  which  B.  accepted  a  new  lease  of  his  house,  it  was 
held,  that  B.  could  not  alter  his  tenement  so  as  to  obstruct 
the  windows  existing  in  C.'s  house  at  the  time  of  his  lease, 
ihhoiigh  the  windows  were  not  twenty  years  old  at  the 
time  of  the  alteration  (e). 

469.  So,  where  the  plaintiff  purchased  a  house  of  A.,  and  Swnukonmgk 
the  defendant  at  the  same  time  purchased  the  adjoining 

land,  upon  whidi  a  building  one  story  high  had  formerly 
stood,  although  in  the  conveyance  to  the  plaintiff  his  house 
was  described  as  bounded  by  building-ground  belonging  to 
the  defendant,  it  was  held,  nevertheless,  that  the  defendant 

(«)  Per  Thompson,  C.  B.,  Con^-      M.  24. 
tn  T.  Riekardi,  1  Price,  27.  (c)  CoutU  t.  Oorham,  1  Mood.  & 

(h)  JIMre  T.  Bower,  1  Ry.   &      Malk.  396. 
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iKcoKPOKBAL  WEB  Dot  entitled  to  build  to  a  greater  height  than  one  rtorj, 
if  by  80  doing  he  obstructed  the  upper  windows  of  the  pkin- 
tiflTs  house  (cQ;  and  it  was  said^  **  It  is  well  established  by 
the  decided  casee^  that  where  the  same  person  posaeseeB  t 
house  having  the  actual  use  and  enjoyment  of  certain  lights, 
and  also  possesses  the  adjoining  land,  and  sells  the  house  to 
another  person,  although  the  lights  be  new,  he  cannot,  nor 
can  any  one  who  claims  under  hin^  build  upon  the  adjoining 
land,  so  as  to  obstruct  or  interrupt  the  enjoyment  of  those 
lights.  The  sales  to  the  plaintiff  and  defendant  being  sales 
by  the  same  vendor,  and  taking  place  at  one  and  the  same 
time,  we  think  the  rights  of  the  parties  are  brought  within 
the  application  of  the  general  rule  of  law  {ey* 


BiMnekariv, 
Bridgei. 


470.  In  Blanchard  v.  Bridges  (/)  it  was  held,  that  no 
licence  or  covenant  from  A.,  the  owner  of  adjoining  hmd,  to 
put  out  or  not  to  obstruct  windows  in  the  house  of  B.,  is  to 
be  inferred  from  the  circumstance  of  A.'s  being  a  party  to 
the  deed  by  which  the  house  with  the  windows  in  it  was 
conveyed  to  B.,  and  by  which  deed  A.  conveyed  part  of  the 
adjoining  land  to  B.,  or  from  the  circumstance  of  A's  wit- 
nessing, without  objection,  the  progress  of  the  building ;  so» 
likewise,  where  A.,  in  licensing  B.  to  build  to  the  extremity 
of  B/s  ground,  adjoining  that  of  A.,  expressly  reserved  to 
himself  the  right  of  building  to  the  extremity  of  his  own 
ground,  when  he  should  think  proper  so  to  do,  it  was  held, 
that  A.  might,  at  any  time  within  twenty  years,  build  to  the 
extremity  of  his  own  land,  though  he  thereby  rendered  the 
house  of  B.  dark,  damp,  and  unhealthy  (/).  If  a  party 
who  has  neglected  to  secure  to  himself  the  unobstructed  en- 
joyment of  light  and  air  to  a  new  window,  by  previous  ex- 
press licence  or  covenant,  upon  anything  short  of  twenty 
years'  acquiescence,  the  onus  lies  upon  him  to  produce  such 
evidence  clearly  and  conclusively  to  the  inference  of  a  licence 
or  covenant  (/). 


(ff)  Swamhorough  t.  Cowniry^  9 
Biog.  305 ;  S.  C,  2  M.  &  Sc.  362. 
(0  Per  Tindal,  C.  J..  lb. 


(/)  4  Ad.  St  ED.  195;S.C.,5 
Ner.  &  Man.  567. 


V 
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471.  The  injuries  relating  to  the  enjoyment  of  light  and   ikcovfo'ual 
sir  are  either  such  as  arise  from  a  person's  putting  out  windows     "  ti«<Ts.  * 


to  the  prejudice  of  his  neighbour's  priyacy^  or,  which  is  more  Remedies  re- 
oominonly  the  case,  by  interrupting  others  in  the  enjoyment  J^^fir*°  ^*^* 
of  that  light  and  ur  to  which  they  are  entitled ;  in  the  first  in  case  of  dU- 
of  these  cases,  where  a  party's  privacy  is  disturbed  by  his  ^"*^  ^"' 
neighbour  throwing  out  a  window  to  overlook  his  premises, 
there  appears  to  be  no  other  remedy  than  to  build  on  the 
adjoining  land  opposite  the  offensive  window.  Chandler  v. 
Thompson  (g) ;  and  it  is  there  said,  *'  Although  an  action  for 
opening  a  window  to  disturb  the  plaintiff's  privacy  was  to  be 
read  of  in  the  books,  I  never  knew  such  an  action  maintained ; 
and  when  I  was  in  the  Common  Pleas,  I  heard  it  laid  down 
bjLord  C.  J.  Eyre,  that  such  an  action  did  not  lie  (A)." 

472.  In  the  latter  case  above  mentioned,  when  a  party  Action  on  the 

esse* 

baa  acquired  a  right  to  the  use  of  light,  an  action  on  the  case 
liea  for  obstructing  it  (t) ;  and  the  like  remedy  lies  for  ren- 
dering  the  air  impure,  as  by  the  smell  of  hogs  (t),  and  in  this 
latter  case  the  right  of  action  lies  not  only  for  the  disturb- 
ance of  an  easement,  but  also  for  an  injury  to  the  common 
law  rights  of  property  (A)* 

Bat  every  interference  with  the  full  enjoyment  of  an  ease- 
ment will  not  amount  to  a  disturbance  so  as  to  sustain  an 
action;  it  must  be  some  sensible  abridgement  of  the  enjoy- 
ment;  it  is  not  sufficient  that  a  ray  or  two  of  light  is  ob* 
8trocted(0. 

473.  An  action  may  be  maintuned  by  a  reversioner  for  Parties  to  the 

•^  action, 

the  obstruction  of  lights,  for  if  he  were  prevented  from  suing  Reyenioner. 

for  such  an  injury  during  the  continuance  of  the  particular 

estate,  he  might  have  great  difficulty  in  proving  his  right 

when  he  came  into  possession  (m);  and  the  ground  upon 


(f )  S  C«npb.  82.  (0  CoUerell  t. Griffiih$,  4  Esp.  69. 

(A)  PcrLe  Blaoe,  J.,  lb.  Seeftirther,  an/e,  §  462. 

(0  MdretPg  COM,  9  Co.  59  «.  (m)  Sekadwell  t.  HuicMnmm,  I 

ii)  BUu  T.  Hatt,  6  Scott,  500.  Mood.  &  Malk.  300. 
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iKooKPouAL  which  a  reversioner  is  allowed  to  bnnff  Us  action  for  obetrno- 
Mwn.  tionsy  apparently  permanent,  to  lights  and  other  easements 
which  belong  to  the  premises,  is,  that,  if  acquiesced  in,  they 
would  become  eyidence  of  renundation  and  abandonment  (a) ; 
so,  if  the  erection  which  caused  the  obstruction  in  the  first 
instance  was  an  injury  to  the  reyersion,  on  any  ground  oo 
which  it  can  be  put,  the  continuance  was  held  necessarily  to 
be  so  likewise.  The  continuance  of  the  obstruction  would 
in  fact  render  the  proof  of  tide  more  difficult  at  a  future 
time^  notwithstanding  the  former  recovery  (o) ;  and  in  Jeaer 
V.  Gifford  {p)y  whidi  was  an  action  by  a  revermoner  £>r  ob- 
structing lights,'  it  was  held^  that  the  tenant  might  bring  the 
action  in  respect  of  the  injury  to  his  possession^  and  the  re- 
versioner  in  respect  of  his  reversion,  see  further,  ante^  §  443* 

Agdnst « te-  474.  The  owner  of  the  inheritance  may  bring  an  action 

lignee.  against  the  tenant  for  a  nuisance  in  obstructing  lights  and 

breaking  his  wall(;),  and  the  action  may  be  brought  not 
only  agunst  the  party  who  erected  the  nuisance,  but  also 
against  his  lessee  or  assignee  for  continuing  it;  therefore, 
where  a  lessee  for  years  of  a  piece  of  ground  adjoining  to  an 
andent  messuage  with  ancient  lights,  whereof  the  plaintiff 
was  possessed  for  years,  erected  a  house  thereupon,  whereby 
the  plaintiff's  lights  were  stopped,  for  which  the  plaintiff 
brought  a  former  action  and  recovered  damages,  after  which 
the  defendant  granted  over  the  ground,  with  the  nuisance, 
to  another,  it  was  held,  that  an  action  lay  for  the  continu- 
ance, and  might  be  brought  against  either  (r) ;  but  he  who 
does  the  first  wrong  shall  be  answerable  in  damages  (r); 
and  though  the  action  lies  against  either,  yet  there  shall  be 
one  satisfaction  (r) ;  and  an  action  will  lie  not  only  against 
the  principal,  but  also  against  the  managing  derk  who  su- 

(fi)  JBotMT  ▼.  HiU,  1  Bing.  N.  C.  S.  C,  cited  2  Burr.  2142. 
555.  (r)  Roieweii  r,Prior,  6  Mod.  116; 

(o)  Sckadwell  t.  Huiekinmm,  2  12  Mod.  635;  S.  C,  2  Silk.  M; 

B.  &  Ad.  97.  S.  C,  Comb.  481 ;  S.  C,  Garth.  454; 

(p)  4  Burr.  2141 .  S.  C,  Holt,  500 ;  S.  C,  1  Ld.  Rayiii. 

(g)  Tomiiiuon V.Brown, Say. 2lbi  392. 
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periniends  the  erection  of  any  nuisance;  therefore,  in  an  iNcoapoasAL 
action  on  the  case  for  obstructing  the  plaintiffs  lights,  it 
was  held  that  a  derk  who  superintended  the  erection  of  the 
building  by  which  they  were  darkened,  and  who  alone  di- 
rected the  workmen,  may  be  joined  as  a  co-defendant  with 
the  original  contractor ;  Wilson  y.  Peto  and  Hunter  («),  where 
it  is  sud,  ''In  cases  of  that  description,  the  action  must  be 
brought  either  against  the  hand  committing  the  injury,  or 
against  the  owner  for  whom  the  act  was  done ;"  but  inter- 
mediate and  subordinate  persons  are  expressly  exempted 
from  responsibility  by  this  case. 

475.  A  Court  of  equity  will  grant  an  injunction  to  re-  Injunction, 
strain  any  erection  likely  to  darken  or  obstruct  the  ancient 
lights  of  any  house  (t) ;  and  it  will  be  granted  on  affidavit 
of  notice,  but  not  on  a  motion  in  support  of  a  particular 
right  to  a  prospect  {u) ;  and  the  right  to  lights,  as  the  ground 
for  an  injunction  to  stop  the  erection  of  buildings,  must  be 
founded  on  prescription,  or  else  on  some  agreement  or  a 
reasonable  presumption  of  one  {v) ;  so,  the  foundation  of  the 
jurisdiction  to  interfere  by  injimction  must  be  such  material 
injury  to  the  comfort  of  those  who  dwell  in  the  neighbour- 
ing house,  as  to  require  the  application  of  a  power  to  pre- 
vent, as  well  as  to  remedy  an  evil  for  which  damages,  more 
or  less,  would  be  given  in  an  action  at  law  (x).  *^  The  po- 
sition of  the  building,  whether  opposite,  at  right  angles,  or 
oblique,  is  not  material  The  question  is,  whether  the  effect 
is  such  an  obstruction  as  the  party  has  no  right  to  erect, 
and  cannot  erect  without  those  mischievous  consequences, 
whidi  upon  equitable  prindples  should  be  not  only  com- 
pensated by  damages,  but  prevented  by  injunction.  I  re- 
peat the  observation  of  Lord  Hardwicke  (y),  that  a  dimin- 

(«)  6  J.  6.  Moore,  47,  recogniz-  (v)  MwrrU  ▼.  Letieeg  of  Lord 

in;  SUme  t.  Cariwrighi,  6  T.  It.  Berkeley,  2  Ves.  452. 
411.  (x)  Attorney-General  t.  Niehol, 

(f)  Back  T.  Staeey,  2  Rum.  121.  16  Ves.  338. 

(«)  Aiiomey'^Oeneralw.Douykty,  (y)  1  Dick.  164. 

2Vei.453. 
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tMcoKPOKBAL  utioii  of  the  value  of  the  premises  is  not  a  groand;  and 
M»NT8. '     there  is  as  little  doubt  that  this  Court  will  not  interpose 
upon  every  degree  of  darkening  andent  lights  (z)." 

Caaeiofeqmte-      476.  Courts  of  equity  will  restrain  the  erection  of  build- 

ble  jarifldictiaiu  « 

Wimtanliw  ▼.    ^'^  which  would  cause  irreparable  injury,  as  loss  of  health, 

^^'  loss  of  trade,  or  destruction  of  the  means  of  existence,  with- 

out waiting  the  slow  process  of  establishing  the  legal  right, 
when  delay  itself  would  be  a  wrong;  but  the  plaintiff  is  bound 
to  shew  not  only  a  l^al  right  to  the  enjoyment  of  the  an- 
cient lights,  but  that,  if  the  defendant  is  permitted  to  pro- 
ceed, such  an  injury  will  ensue  as  will  warrant  the  Court  in 
interposing  (a);  and  the  Court  will  not  interpose  on  certifi- 
cate of  a  bill  filed  before  answer,  unless  the  injury  b  of  a 
nature  so  presmng  as  not  to  admit  of  delay  (a), 

Ryder  t.  Ben-       477.  Li  Ryder  y.  Bentham  (b),  an  injunction  agaiuBt 
"^'  erecting  certain  blinds,  so  put  up  as  to  obstruct  plaintiflTe 

lights,  was  granted,  until  trial  of  the  right  at  law ;  but  the 
Court  would  not,  on  motion,  make  an  order  to  pull  down 
what  had  been  already  erected;  so,  in  Attomey^Generdy. 
Nichol  (c\  the  Court  granted,  under  the  circumstances,  an 
injunction  to  restrain  the  obstruction  of  andent  lights  be- 
fore appearance,  and  without  notice,  on  an  affidayit  filed, 
eyen  although  plaintiff  had  preyiously  commenced  an  action 
at  law;  see  also  S.  C,  16  Ves.  338,  where  this  injunction 
was  also  dissolyed,  on  defendant's  undertaking  to  remove 
the  obstruction  if  the  yerdict  should  be  against  him;  see 
also  CTudk  y.  Wyatt[d). 

fiw/oy  T.  Lord  47g.  An  injunction  was  granted  to  preyent  the  stopping 
of  andent  lights  against  the  lessee  of  an  ecclesiastical  corpor- 
ation, subject  to  the  plaintiffs'  establishing  their  right  to  an 

(r)  Per  Eldon,  C,  Attomey-Oe-  (b)  I  V«.  543. 

neral  ▼.  Niekol,  16  Ves.  338.  (c)  3  Mer.  687. 

(a)  Whuiamley  ▼.  Lee,  2  Swanit.  (d)  Id.  688. 
335. 
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easement  in  an  action  (e) ;  and  upon  a  motion  to  dissolve  the  incorporeal 
injimctiony  it  was  said^  "As  far  as  the  model  gives  me  any  JJTnts.^' 
information  upon  the  subject,  and  so  far  as  I  can  form  a  con- 
caption  from  the  dimensions  of  the  intended  buildings  as  they 
have  been  stated  in  the  affidavits,  I  entertain  no  doubt  what- 
CTcr  that  the  comfort  of  those  who  live  in  the  houses  now 
occupied  by  Mr.  Tutton  and  Miss  Jelfe  would  be  most 
materially  affected.  I  have,  therefore,  a  case  before  me,  in 
which,  according  to  my  own  opinion,  the  building,  if  com- 
pleted, would  be  a  nuisance,  and  in  which  it  is  not  by  any 
means  clear  that  the  Dean  and  Chapter  of  Westminster 
would  have  a  right  to  erect  the  building  proposed,  and  in 
which  it  appears  that  Lady  Montfort  may  not  have  the 
right,  though  the  Dean  and  Chapter  may  have  it.  I  think, 
therefore,  that  the  injimction  must  be  continued,  but  the 
matter  must  be  tried  (/)." 

479.  Where  land  is  conveyed  in  fee,  by  deed  of  feoffinent,  Bedford 
subject  to  a  perpetual  ground-rent,  and  the  feoffee  cove-  BrUUh  ]!/«- 
nants  for  himself,  his  heirs,  administrators,  and  assigns,  J'"^  (TVw*. 
with  the  feoffor,  the  owner  of  the  adjoining  lands,  his  heirs, 
executors,  administrators,  and  assigns,  not  to  use  the  land 
in  a  particular  manner,  with  the  view  to  the  more  ample 
enjoyment  by  the  feoffor  of  such  adjoining  lands,  and  the 
snbeequent  acts  of  the  feoffor,  or  those  claiming  under  him, 
have  BO  altered  the  character  and  condition  of  the  adjoining 
lands,  that,  with  reference  to  the  land  conveyed,  the  restric- 
tion in  the  covenant  ceases  to  be  applicable,  according  to  the 
mtent  and  spirit  of  the  contract,  a  Court  of  equity  will  not 
interpose  to  enforce  the  covenant  by  granting  an  injunction 
to  restrain  the  erection  of  additional  buildings,  but  will  leave 
the  parties  to  their  remedy  (if  they  have  any)  at  law  (ff). 

(0  auiion  T.  Lord  Montfort,  4  (g)  Bedford   {Duke)   t.    British 

Sim.  559,  recognixing ^//om«y.  Gen.       Mwteum  (Tnteteet),  2  My.  &  K. 
▼.  iVicAo/,  16  Ve».  338.  552. 

(/)  Per  Sir  L.ShadweU.V.C,  lb. 
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SECTION  X. 

RIGHT   TO   PEW8  AND  OTHER  EASEMENTS. 

§  480.  There  are  several  rights,  which  have  been  admitted 
either  as  prescriptive  rights,  or  such  as  may  be  claimed  by  a 
grant,  express  or  implied,  which,  as  they  are  to  be  enjoyed 
on  the  land  of  another,  have  been  classed  among  the  num- 
ber of  easements ;  of  these,  the  right  to  a  pew  or  seat  in  the 
church  deserves  the  first  consideration. 


I.  VH^i  to  VefDS. 


§  481.  No  Property  in  Pewi. 

May  be  claimed  by  Preterip' 
Hon  or  a  FaeuUy. 

482.  DUpontion  qfike  Seats. 

483.  lUffht  qfthe  Churehwardene, 
Duty  qfthe  Churehwardene. 

484.  Partieular  Bighte. 
Preteriptwe  Bight, 
Appendant  to  a  Houte,  not  to 

Land. 
Pew  cannot  be  eevered/rom 
tkeHouie. 

485.  Preecriptioe. 
Appartionable. 

486.  Priority  qfa  Seat  to  be  pre- 

ecribedfor. 

487.  Pretcripti(m,kowtobeproved. 


No  property  in 


May  be  claimed 
by  preicription 


§  487.  Bmdenee/rom  Reparaium. 

490.  Faculty. 
Diferent  Kinde. 

491.  FaeuUy  revocable. 

492.  Faculty  may  bepretnmei. 


Poeeeuory  Bight  to  a  Pea. 
What  i»  a  Dieturbanee,  ad 

ite  Effect. 
Bight    triabU    at    Omam 

Law. 
No  SuU  in  ^iritual  Cmai 

when   Preicription  it  w 

queetion. 

496.  When  the  Ordinary  hat  Otg- 

497.  Perturbation  ofSeei. 


493. 
494. 


495. 


Under  this  head  may  be  considered,  first,  how  claimed; 
and,  in  the  next  place,  disturbance  of  the  right,  and  the 
remedies. 

1.  How  claimed. 

§  481.  At  common  law  there  is  no  property  in  pews,  they 
are  erected  for  the  use  of  the  parishioners.  The  ordinary  may 
by  a  faculty  grant  a  pew  to  a  particular  person  while  he  re- 
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sides  in  the  parish,  or  there  may  be  a  prescription  whidi  pre-   incorpokbal 
supposes  a  facully ;  but  bb  to  personal  property  in  a  pew,      "mb^ts.^' 


the  law  knows  no  such  thing  (A).    Every  man  who  settles  or  a  fecuity. 
as  a  householder  has  a  right  to  call  on  the  parish  for  a  oon* 
yeniait  seat  (t). 

Although  of  common  right  the  soil  and  freehold  of  the 
church  is  in  the  parson  {k),  yet  the  use  of  the  body  of  the 
church  and  its  repaurs  belong  to  the  parishioners,  and  the 
disposing  of  the  seats  therein  belongs  to  the  ordinary,  and 
therefore  no  one  can  daim  a  peculiar  seat  without  special 
reason  (A). 

The  parson,  or  rector  impropriate,  is  entitled  to  the  chief 
seat  in  the  chancel  (i);  but  a  grant  of  part  of  the  chancel  by 
a  by  impropriator  has  been  held  not  good  (m).  *<If  this 
grant  were  good,  it  would  take  the  chancel  out  of  the  juris- 
diction of  the  ordinary  (n)." 

482.  Parishioners  are  not  at  liberty  to  choose  what  seats  Disposition  of 
they  like  ;  the  distribution  of  seats  among  them  rests  in  the     ^  "^ 
discretion  of  the  ordinary,  who,  it  is  said,  may  place  and 

displace  whomsoever  he  pleases  {o).  This  discretion  is  com- 
monly exercised  by  the  churchwardens,  who  are  the  officers 
of  the  ordinary,  as  well  as  those  of  the  parish  (p).  To  ex- 
dude  the  ordinary  firom  his  jurisdiction,  it  was  necessary, 
before  the  Prescription  Act,  2  &  3  W.  4,  c.  71,  not  merely 
that  a  possession  should  be  shewn  for  many  years,  but  that 
the  pew  shoidd  have  been  built  and  repaired  time  out  of 
mind(7). 

483.  By  custom,  the  churchwardens  may  have  the  order-  Ri^t  of  the 
ing  of  the  seats,  as  in  London  (r),  and  such  a  custom  will  be 

(A)  3  PhiU.  16.  (fi)  Per  Bvjlej,  J.,  lb. 

(t)  I  Consist.  194.  (o)  2  RoU.  Abr.  288. 

{k)  Bootkb^  ▼.  Baiiy,  Hob.  69.  (p)  1  PhOl.  316 ;  1  Hagg.  394. 

(i)  ff€li  ▼.  BUit,  Noy,  153.  (q)  Stork*  y.  Booth,  1  T.  R.  428 ; 

(»)  C^gifrd  ▼.  Wiekit  1  B,  &  Ad.  1  ConBiit.  332. 

498.  (r)  Wats.  C.  L.,c.39. 
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iNcoRPoaiAL  goodj  and  a  prohibition  will  lie  if  the  ordinary  interpose  («); 
MBNT8. '     Ai^d  the  churchwardens  must  shew  some  particular  reason 


Daty  of  the 
charch  wardens. 


whj  they  are  to  order  the  pews  exclusively  of  the  ordi- 
nary, for  a  general  allegation,  that  the  parishioners  have 
used  to  repair  and  build  all  the  seats  in  the  church,  and  by 
reason  thereof  the  churchwardens  have  used  to  order  and 
dispose  the  seats,  is  not  sufficient  to  take  away  the  ordinaiys 
power  in  disposing  and  ordering  the  seats,  because  this  is 
no  more  than  the  parishioners  are  bound  to  do  of  coinmon 
right)  to  wit,  building  and  repairing  the  seats,  for  which  they 
have  the  easement  and  convenience  of  sitting  in  them  (/). 

The  authority  of  the  churchwardens  must  be  exercised 
justly  and  di8creetly,or  they  may  be  corrected  by  the  ordi- 
nary (»).  They  should  place  the  parishioners  acoor£iig  to 
their  station  (:r);  and  they  cannot  exercise  this  right  in  op- 
position to  every  legal  and  equitable  daim  (y). 


Particular 
right*. 

Prescriptive 
right. 


484.  A  right  to  a  pew  in  a  church  is  an  easement  {z)y 
and  a  person  claiming  such  right  must  shew  either  a  hcvltj 
or  a  prescription  (a).  It  must  be  claimed  as  appurtenant 
to  a  messuage  within  the  parish,  and  the  occupancy  of  it 
must  pass  with  the  house,  and  individuals  cannot,  by  con* 
tract  between  themselves,  defeat  the  general  right  of  tbe 
parish  (&);  so,  a  faculty  is  only  to  the  first  grantee,  and 
cannot  be  transferred  by  him  (c),  for  a  seat  in  the  diurch 
belongs  not  to  the  person,  but  to  the  house,  and  therefore  a 
grant  to  a  man  and  his  heirs  is  bad  in  point  of  law  (d);  bo, 
where  there  is  a  prescriptive  right,  it  cannot  be  exercised 


(i)  2  ttoU.  Rep.  288;  bat  see 
eonira,  Pmgravt  ▼.  Shrewsbury 
(Churehwardem),  1  Salk.  167. 

(0  Wats.  C.  L.,  c.  39. 

(u)  WiUie  V.  Mott,  1  Hagg.  33. 

(«)  1  PhiU.  323. 

(y)  3  PhiU.  516,  n. ;  and  we  Air- 
ther,  Bam'i  E.  L.,  PhiU.  ed.,  359 
a,  b. 


(x)  3  Inst  302. 

(«)  lCoiinrt.322;JFWIf«ry.Xi»r. 
2  Add.  247;  #Vy  ▼.  Flood,  2  Cvt 
356. 

(b)  2  Consitt.  319. 

(c)  Stocit  T.  Booth,  I  T.  R.  42S. 
((Q  LtMffUy  ▼.  Ckmti,  T.  RtTin. 

246.    See  alio  il0f«rtT.AnMl,  cited 
1  T.  R.  431,  n.  (a). 
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by  tnoflfemng  to  persons  not  inhabitants  of  the  house  or  incorpokbal 

So,  a  seat  cannot  be  daimed  by  prescription  as  append-  Appendant  to  a 
ant  to  land,  but  to  a  house,  for  the  seat  belongs  to  the  house  ^^*  ^^^  ^ 
in  respect  of  the  inhabitants  thereof  (/)•  Extra-parochial 
persons,  therefore,  cannot  establish  a  claim  to  a  seat  in  the 
bodj  of  a  parish  diurch  without  proof  of  a  prescriptive  title, 
if  they  can  establish  it  even  by  prescription  (ff) ;  but  a  pew 
in  an  aisle  or  chancel  may  belong  to  a  non-parishioner  (A), 
for  the  case  of  an  aisle  or  chancel  depends  upon,  and  is  go- 
verned by,  other  considerations  (t) ;  and  in  Davis  v.  Witts  (A), 
it  was  held,  that  a  pew  in  the  aisle  of  a  church  may  be  pre- 
scribed for  as  appurtenant  to  a  house  out  of  the  parish. 

There  is  no  such  thing  as  a  right  to  a  pew  in  gross  or  at 
large;  it  is  a  right  which  can  only  be  held  as  appurtenant 
to  a  messuage,  and  enjoyed  by  a  person  only  so  long  as  he 
continues  to  inhabit  such  messuage  {I) ;  therefore,  a  pew  an-  Pew  cannot  be 
nexed  by  prescription  to  a  messuage  cannot,  as  has  been  thehooM. 
erroneously  imagined,  be  severed  from  the  occupancy  of  the 
hoQse,  but  passes  with  the  messuage,  the  tenant  of  which 
for  the  time  being  has  de  jure  the  prescriptive  right  to  the 
pew(m),  and  it  cannot  be  sold  or  let  without  an  Act  of  Pai^ 
liament  (n) ;  therefore,  where  an  occupier  of  a  pew  ceases  to 
be  an  inhabitant  of  a  parish,  he  caimot  let  the  pew  with, 
and  thus  annex  it  to  his  house,  but  it  reverts  to  the  church- 
wardens for  their  disposal  (n) ;  and  a  custom  pleaded  that 
pews  are  appurtenant  to  certun  houses,  and  are  let  by  the 

owner  to  persons  who  are  not  inhabitants  of  the  parish,  is  I 

bad  (o) ;  so,  a  permission  by  churchwardens  for  a  person  to  , 

nt  in  a  pew  temporarily,  in  order  by  keeping  possession  for  | 

! 

(<)  2  Connat  319.  (t)  2  Add.  427.                                                                               | 

(/)  1  Inat.  121.  b. ;  Oiba.  222.  (k)  Forr.  14.                                                                                    < 

is)  BftrUy  T.  Wmdu9,  5  B.  &  (0  Mamwaring  ▼.  QihM,  5  B.  & 

C.  1 ;  8.  C,  7  D.  &  R.  564.    See  A.  360.                                                                                              j 

fkoHtOaek  ▼.  Cambridge  Umver-  (m)  1  Hagg.  Cona.  319.                                                                  | 

%.  1 6.  ft  D.  too.  (ii)  1  Hasg.  Rep.  319.                                                                     j 

(A)  Barrow  t.  Keen,  1  Sid.  361.  (o)  1  Hagg.  Cons.  317. 
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BBRBDITA.- 
MSNTI. 


iKcoapoRBAL  the  future  tenant  to  carrj  into  effect  the  conditions  of  sale 
of  a  house^  is  illegal  as  confirming  a  sale  of  the  pew(p);  but 
if  a  house  to  which  a  pew  is  appurtenant  be  let  to  a  pariah- 
ioner,  in  that  character  he  is  dearly  entitled  to  the  pew  {g). 


PreMniptiTe 
right  appor- 
tionable. 


485.  The  right  to  sit  in  a  particukr  pew,  when  created 
by  a  faculty,  may  be  apportioned ;  therefore,  where  a  &c\Atj 
was  granted  to  a  man  and  his  family,  as  owner  and  occu- 
pier of  a  certain  dwelling-house,  and  the  house  was  after^ 
wards  divided,  the  occupier  of  one  part  of  the  dwelling- 
house,  though  a  very  small  part,  wa9  held  to  have  some 
right,  and  therefore  might  maintain  an  action  agabst  the 
churchwardens  for  disturbing  him  in  the  enjoyment  of  it, 
Harris  v.  Dretoe  (r) ;  and  it  was  there  sud,  the  plaintiff 
having  a  right  to  use  the  pew,  the  diurchwardens  had  no 
right  to  interfere  as  they  did,  and  they  were  wrong-doerSi 
**  It  may  certainly  happen,  in  consequence  of  a  house  having 
been  subdivided,  that  three  or  four  families  may  become  en- 
titled to  the  use  of  a  pew  belonging  to  the  original  mes- 
suage, and  they  may  require  more  acconunodation,  and  a 
question  may  arise  how  many  persons  are  entitled  to  use 
the  pew  in  respect  of  each  of  the  subdivisions.  That  is, 
however,  a  matter  to  be  settled  among  themselves  (#)." 


Priority  of  a 
■eat  to  be  pre- 
scribed for. 


486.  As  a  seat  in  a  church  may  be  prescribed  for,  so  also 
may  a  priority  of  seat ;  thus  it  was  dedared  in  the  case  of 
Carlton  v.  Hutton  (t).  The  Archbishop  of  Yoric  sent  an  in- 
hibition to  Carlton,  until  the  matter  should  be  determined 
before  him,  but  prescription  was  surmised,  and  thereupon 
prohibition  obtained,  because  as  well  priority  of  seat,  as  the 
seat  itself,  may  be  claimed  by  prescription  (u) ;  so,  priority 
in  a  seat  in  the  body  or  aisle  of  the  church  may  be  appro- 


(p)  Blake  t.    Uibome,  3  Hagg. 
Rep.  726. 
(9)  2  Add.  428. 
(r)  2B.  &Ad.  164. 


(i)  Per  littledale,  J.,  lb. 
(0  N07,  78;   S.C.,  Prim.  i^*i 
S.  C.  Latch,  116. 
(h)  Giba.  222. 
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priated,  and  belong  to  a  house^  by  faculty  or  prescription,   incorporbal 
which  presupposes  a  faculty  (z).  mbnts.  ' 


487.  It  is  necessary  in  the  case  of  prescription  to  shew^  Prescription, 
that  the  use  and  occupation  of  the  seat  have  from  time  im-  proyed. 
memorial  been  appurtenant  to  a  certun  messuage  (y);  a 
prescriptive  right  must  be  clearly  proved,  the  &cts  must 
not  be  equivocal,  and  they  must  be  such  as  are  not  incon- 
sastent  with  the  general  right  (y).  Where  a  prescription  is 
interrupted,  a  jury  is  not  bound  to  presume  a  faculty  from 
long  undisturbed  possession  (2:). 

488.  Reparation  from  time  to  time  is  necessary  to  be  Evidence  from 
pleaded  and  proved,  in  order  to  make  out  a  prescription  («) ;  " 

if,  therefore,  a  person  prescribe  that  he  and  his  ancestors, 
and  all  they  whose  estate  he  hath,  have  used  to  sit  in  a  cer- 
t^  seat  in  the  nave  of  the  church  time  out  of  mind,  in 
consideralion  that  they  have  used  time  out  of  mind  to  repair 
the  said  seat,  this  is  a  good  prescription,  and  the  ordinary 
cannot  displace  him(&);  so,  if  any  repairs  have  been  re- 
quired within  memory,  it  must  be  proved  that  they  have 
been  made  at  the  expense  of  the  party  setting  up  the  pre- 
scription. The  amis  and  hen^ficium  are  supposed  to  go  to- 
gether; mere  occupancy  does  not  prove  the  right  (e),  and 
mere  repairing  for  thirty  or  forty  years  will  not  exclude  the 
ordinary  {d)  ;  so,  lining  and  putting  new  cushions  into  pews 
are  not  repairs,  but  mere  ornament ;  these  are  not  usually 
done  by  the  parish  («). 

489.  In  courts  of  conunon  law  mere  occupation  or  user, 
or,  as  it  is  more  properly  called,  possession,  if  long  continued, 

(jr)  2  RoU.  Abr.  288 ;  Lon^e^  t.  Add.  6. 

Hofward,  1  T.  &  J.  583.  {b)  2  RoU.  Abr.  288. 

(jf)  PeHmm^  ▼.  Bridffer,  1  Phill.  (e)  Peitman  t.  Bridger,  tup, 

324.  (d)  2  RoU.   Abr.   288;    I  Hagg. 

(i)  Morgan  ▼.  Curtis,  3  Man.  &  Consist.  322. 

Ry.  389.  (e)  3  PhiU.  331. 

(«)  Wooiepmbe  ▼.   (Mdridye,    3 


410  RIOHT  TO  PBW8  AND  OTHEB  KAflRMRNTB. 

iNcoavomBAL  haabeenocMisideredsaffideDtevideni^forajaiytopreBiiiM 
"  i«ra^"  faculty ;  therefore,  in  Rogers  v.  Brooks  (/),  a  ihirty-ax  yea»* 
exclufliye  poaeessioii  was  held  sufficient  presumptive  evidenoe 
of  a  prescriptive  right,  although  the  church  had  been  rebiult 
about  forty  years  before;  but  in  Stocks  v.  BooOi{g)  it  was 
held,  that  possession  for  above  sixty  years  of  a  pew  in  aehnrch 
was  not  a  sufficient  title  to  maintain  an  action  upon  the  case 
for  disturbance  in  the  enjoyment  of  it,  and  that  the  plaintiff 
must  prove  a  prescriptive  right  or  a  faculty,  and  should 
daim  it  as  appurtenant  to  a  messuage;  so,  in  (Tr^iAT. 
MaUhews{h)y  where  there  wa9  thirty  years'  mere  posseaaon, 
the  seat,  which  was  before  open,  having  been  built  and  in- 
closed during  that  time,  it  was  left  to  a  jury  to  consider 
whether,  under  all  the  circumstances  of  the  case,  tibia  pew 
so  erected  was  appurtenant  to  the  plaintiff's  messuage;  the 
jury  found  for  the  def^idant  and  the  Court  refused  a  new 
triaL  It  was  there  sud,  **  IS  it  had  not  appeared  when  and 
at  whose  expense  this  pew  was  built,  or  that  it  had  not 
been  a  pew  before  1758,  possession  from  that  time  would 
have  been  suffident  evidence  to  have  warranted  the  juiy 
in  presuming  that  a  faculty  had  been  granted  (t)."  See  also 
Morgan  v.  Curtis  (A),  where  a  prescription  for  a  seat  was 
held  to  be  destroyed  by  shewing  that  it  was  an  open  aeat 
upwards  of  fifty  years  ago,  but  now,  by  the  Prescription 
Act,  2  &  3  W.  4,  c  71,  a  daim  to  a  pew  after  twenty 
years  is  not  to  be  defeated  by  shewing  its  commencement 
prior  to  that  time,  see  Dig.  P.  m.  tit  Pbescbiption. 

Faculty.  490.  A  pew  may  be  annexed  to  a  house  by  a  ftculty>  as 

DiffernitkmdB.  well  as  by  prescription  (i).  Faculties  for  the  exclusive  use  of 
pews  are  of  different  descriptions ;  as  to  a  man  and  his 
fiimily,  so  long  as  they  continue  inhabitants  of  a  certain 
house,  or  so  long  as  they  continue  inhabitants  generallj; 
or  appropriating  certain  pews  to  certiun  messuages  or  ftnn- 

(/)  1  T.  R.  431,  n.  (i)  P9r  BnUer,  J.,  ft. 

iff)  Id.  428.  {k)  3  Man.  &  Ry.  389. 

(*)  5  T.  R.  296.  (0  I  T.  R.  431. 
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hotues,  or  fiusulties  at  large :  the  first  is  consideied  the  ikcobporbai. 
proper  form  of  a  grant  of  this  description,  and  is  the  most  ^^wn^' 
Qsual  in  modem  times  (wi) ;  the  second  is  objectionable,  as 
it  often  entitles  parishioners  to  the  exclusive  occupancy 
when  they  are  no  longer  in  a  situation  to  be  suitable  occu- 
pants, whatever  their  ancestors  may  have  been(7t);  the 
third  sort  is  conddered  as  the  foundation  of  the  prescriptive 
chums  recognised  at  common  law  (o).  The  last  kind  of 
fiumlties  appear  to  be  merely  void,  as  no  faculty  will  be 
si^ported  either  at  common  law  or  in  the  ecclesiastical 
OQurtB  to  the  extent  of  entitling  any  person  who  is  a  non- 
paridiioner  to  a  seat  in  the  body  of  the  church  (p), 

491.  It  seems  now  to  be  settied  that  a  faculty  obtained  Facility  ravoca- 
by  surprise  and  undue  connivance  may  be  revoked  (;),  but     ^' 

the  superior  courts  are  reluctant  to  interfere  with  the  in- 
ferior courts  in  matters  of  faculty,  fVookombe  v.  OtM- 
^idgt{r)y  where  it  was  observed  that  faculties  are  generally 
60  much  within  tiie  discretion  of  the  local  judge,  that  there 
must  be  a  considerable  degree  of  general  inconvenience  to 
induce  a  reversal  of  his  decree. 

When  a  faculty  limited  to  a  certain  period  expires,  the 
right  of  the  parishioners  revives  to  the  pews  which  were  the 
subject  of  the  faculty  («). 

492.  A  faculty,  like  a  prescription,  may  be  presumed,  but  Faculty  may  be 
mere  possession,  though  long  continued,  will  not  always  be  P""'™ 
sufficient;  therefore,  where  a  pew  in  a  chancel,  claimed  in 

right  of  a  messuage,  was  shewn  to  have  been  erected  on 
the  rite  of  old  open  seats  in  1773,  and  there  was  no  evidence 
of  any  faculty,  it  was  held,  that  the  judge  rightiy  directed 
the  jury,  that  the  evidence  of  the  former  open  state  of  the 
seats  destroyed  the  prescription,  and  left  it  to  them  to  say 

(m)  Bmit  ▼.  Jimm,  2  Hagg.  417.  {p)  2  Add.  427 ;  5  B.  &  C.  21. 

(«)  JkHer  ▼.  Lome,  2  Add.  426;  {q)  Butt  ▼.  Jim$9,  tup. 

S.  C,  I  Fhitt.  237.  (r)  3  Add.  6. 

(•)  Butt  T.  Jonet^  My.  («)  3  Hagg.  733. 
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iNcoRPOM  AL   whether,  upon  the  evidenoe  merely  of  long  undisturbed  poe- 
MBNTs.  *     session^  any  fik^ulty  might  be  presumed,  and  a  new  trial  wu 
refused  (t). 


right  to  a  pew. 


493.  Besides  the  right  to  a  pew,  acquired  ather  by  a 
fiu^ulty  or  a  prescription,  there  is  another  sort  of  right 
which  has  been  termed  '^  possessory.'*  This,  by  the  ecde- 
siastical  courts,  is  held  suffident  to  maintain  a  suit  against 
a  mere  wrong^loer,  and  as  the  fact  of  possession  implies 
either  the  virtual  or  actual  authority  of  those  having  power 
to  place,  the  disturber  must  shew  that  he  has  been  placed 
there  by  such  authority,  or  must  justify  his  disturbaace  by 
shewing  a  paramount  right,  a  right  paramount  to  the  ordi- 
nary himself,  namely,  a  faculty  (tt );  the  possession  will  have 
its  weight,  and  the  ordinary  will  ^ve  preference  to  a  person 
in  poBBesAonaeteris paribus  overamere  stnuiger(«);  anda 
possessory  title  is  sufficient  ground  for  rensting  a  fiiciill7(x); 
but  this  right  is  only  co-extensive  in  duration  with  actual 
possession,  and  if  this  be  abandoned  the  whole  ceases  (jr). 


2.  Disturbance  of  the  Right,  and  the  Remedies. 

What  18  a  dis-        494,    Where  a  pew  is  claimed  as  annexed  to  a  house 

tnrbaDoe.  and 

its  effect.  either  by  faculty  or  prescription,  the  courts  of  common  law 

exercise  jurisdiction  oii  the  ground  that  a  disturbance  of  a 

right  to  a  pew  is  a  detriment  to  the  occupation  of  a  house 

Rigbt  triable  at  to  which  it  is  annexed  (z) ;  so,  where  the  pew  is  in  a  chan- 

4MMM«MA«^    law 

eel,  the  freehold  of  an  individual,  the  right  to  it  is  triable  at 
common  law  (a),  and  it  is  properly  triable  by  an  action  on 
the  case  (&) ;  so,  it  is  agreed  that  the  pliuntiff  need  not  shew 
reparation  in  his  declaration,  but  he  ought  to  prove  repara- 
tion in  evidence  (&);  but  trespass  will  not  lie  for  disturbance 


(/)  Min^an  y.  Cwii$,  3  Man.  &  (y)  Wookftmbt  t.   OMridst,  9 

Ry.  3S9.  Add.  7. 

(«)  Ptttmtm  T.  Bridger,  1  PhilL  (j)  Mmmwttnmg  ▼.  OiUs,  5  B.  ft 

324.  A.  362. 

{x)  mikituon  Y.  Mon,   11  Lee»  (a)  Afayr.  GO^nA  2  Bolatr.  151. 

259.  (*)  lb.     See  Wata.  C  L.,  c.  39. 
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of  a  man's  right  to  a  pew,  because  the  plaintiff  haa  not  ex-   inco»poe»al 
dusTe  pofisession,  the  freehold  being  in  the  parson  (c) ;  but        mbntb.  ' 
sach  action  can  only  be  maintained  on  proof  of  a  faculty,  or 
bj  such  evidence  as  fairly  leads  to  the  presumption  of  a  fa- 
culty; possession  merely  is  not  sufficient  to  support  such 
an  action  (£?). 

495.  In  all  cases  of  prescriptions  for  seats  the  ordinary  haa  No  salt  In  ipi. 
nothing  io  do  with  the  matter,  but  it  is  solely  determinable  at  ^]^^  ^^^. 
the  common  law  {e) ;  and  therefore,  if  a  suit  be  conunenced  ^^  "  ™  V^^ 
in  the  spiriitual  court,  upon  the  account  of  prescription,  a 
prohibition  yriU  lie  for  the  party  sued,  because,  whether  the 
prescription  be  good  or  not,  is  not  in  the  spiritual  court  to 
judge  (/);  but  the  spiritual  courts  may  proceed  upon  libels 
grounded  upon  prescriptions,  where  the  prescription  is  not 
denied  (;);  and  the  defendant,  if  he  will,  may  admit  the 
proscription  to  be  tried,  as  the  defendant  does  a  modus  or  a 
peofflon  by  prescription  (A) ;  so,  an  action  at  conunon  law 
wiU  not  lie  for  disturbing  another  in  the  possession  of  a  pew 
unless  the  pew  be  annexed  to  a  house  in  a  parish  (t),  the 
disturbance  in  that  case,  not  concerning  the  freehold,  is  mat- 
ter for  ecclesiastical  cognizance  only  (t) ;  so,  if  a  man  claim- 
ing title  by  prescription  to  an  aisle,  chancel,  &c.,  as  his 
freehold,  or  to  a  pew  or  seat  in  the  body  of  the  church,  or 
in  an  aisle,  &c.,  as  appurtenant  to  a  house  in  the  parish,  is 
disturbed  therein  by  the  ordinary,  or  other,  by  a  suit  in  the 
spiritual  court,  he  may  have  a  prohibition,  if  he  suggest  as 
grounds  for  it,  that  he,  or  those  whose  estate  he  hath,  built 
or  time  out  of  mind  repured  the  same,  and  therefore  had 
the  sole  use  of  such  pew  (A). 

(c)  StoehM  T.  Booth,  1  T.  R.  428.  (A)  Jacob  ▼.  DaOow,  2  Salk.  551; 

See  alio  Noj,  78;   1  Sid.  88.  S.  C,  2  Ld.  Raym.  755. 

{i)  8tock9  T.  Booth,  iup.  (i)  Mamwaring  t.  GiUi,  5  B.  & 

(e)  BamkmM    t.     Conitiegne,    3  A.  362. 

Phffl.  11.  (k)  See  Corwen  ▼.  Pgm,  12  Co. 

{/)  WUeher  t.  Cke$low,  1  WUs.  105 ;  Boothby  t.  Baitey,  Hob.  69  ; 

1 7.  Hoy  Y.  Bedingfieid,  Noy,  104 ;  JVon- 

(s)  Wate.  C.  L.,  c.  39.  eh  v.  Lep,  Cro.  Jac.  366. 
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iKco&poREAi.  496.  If  a  party  has  not  a  title  by  prescriptioii,  the  ordi- 

MKNT8.  ~  nary  has  oonusanoe  of  any  disturbance  of  a  man's  poeseBOOB, 

When  the  ordi-  which  IS  Called  ^'  perturbation  of  a  man's  seat,"  and  may 

nary  hag  oogni-  q^et  the  same  (/);  and  the  ecclesiastical  court  will  admonifih 


fanoe. 


a  wrong-doer  not  to  disturb  a  person  in  the  possesfdon  of  a 
pew,  although  the  latter  has  no  well-founded  title  to  it(m); 
so,  in  a  possessory  action  against  a  stranger  and  a  wrong- 
doer,  the  plaintiff  is  not  obliged  to  prove  any  repairs  done 
by  himself  or  others  whose  estate  he  hath  (m),  for  it  is  a 
rule  of  law  that  one  in  possession  need  not  shew  any  tide 
or  consideration  for  such  possession  against  a  wrong-doer; 
but  it  is  otherwise  where  one  claims  a  pew  or  an  aisle  agiunst 
the  ordinary,  for  he  has  primA  facie  the  disposing  of  all  die 
seats  in  the  church;  therefore,  against  him  a  title  or  con- 
sideration must  be  shewn  in  the  declaration,  and  proved  as 
to  the  building  and  repairing  (n). 

Pertorbatioii  of  497.  Perturbation  of  seat  is  a  civil  proceeding,  which  a 
party  may  have  who  has  been  disturbed  in  the  possesffion 
and  enjoyment  of  his  seat,  whether  the  disturbance  proceeds 
from  the  churchwardens  or  a  mere  intruder;  but  against 
the  churchwardens  there  is  another  remedy  afforded  by  die 
ecclesiastical  court,  which  has  been  termed  *'a  convenient 
remedy,'^  namely,  tiiat  of  citing  the  churchwardens  to  shew 
cause  why  they  have  not  seated  certain  persons  suitably  to 
their  condition,  which  mode  was  adopted  in  Walker  v.  Gtm- 
ner  (o),  and  approved  of  by  Lord  Stowell(<i). 

(0  Jacob  ▼.  DaUow,  2  Salk.  551;  326,  reoognued  in  Cnu  v.  Salter. 

S.  C,  2  Ld.  Raym.  755.  See  also  Aihiy  ▼.  l\^ekiitom,  3  Ler. 

(m)  Crou  ▼.  Salter,  3  T.  R.  369.  73. 

(ii)  KenHek  t.   Tiiyfor,  1  WiU.  (o)  1  Hagg.  417. 
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IL  (Btin  lEasemtntt. 


INOO&POBftAL 

HKBKDITA- 

MBNTB. 


( 499.  EjFtent  (ffthe  Bight  of  Burial. 

MM.  Bight  to  Stgtport  from  the 

neighbouring  Land. 

501.  What  an  ancient  Houee. 
Doddyr.  Holme. 

502.  When  Home  not  entUled  to 

PrivUegea   ^f  on   ancient 
Home. 
Partridge  ▼.  Scott. 

503.  Stgpport  firm  neighbouring 

Buildinge, 
Pegton  t.  London  {Mayor, 

504.  Brown  ▼.  Windeor. 

505.  ^eet  of  Negligence. 
Waltere  y.  P/eil. 
Dodd  ▼.  Holme. 
Trfiwer  t.  Chadwich. 

506.  Bxtent  qf  the  Bight  to  8up^ 

portfirtm  the  neighbouring 

Building, 
^t  Cuetom  of  London. 
506.  BjTtent  of  the  Bight  to  Feneee. 
W.  Extent  qf  the  LiabUitg    to 

fence  againet  Cattle. 


$510. 
511. 
512. 

513. 

514. 
515. 
516. 
517. 
518. 
519. 
620. 
521. 

522. 
523. 
524. 


525. 
526. 

527. 


Bight  to  hang  Linen  to  dry. 
Bight  to  land  with  Nete. 
What  Eaeemente  created  bg 

Licence, 
^fect  of  Parol  Licencee. 
Hewline  t.  Shippam. 
Monk  Y.  Butler. 
Hoekini  ▼.  Bobine, 
Bumeeg  r.  Baweon, 
Harrieon  ▼.  Parker. 
Fentiman  ▼.  Smith. 
Cocker  ▼.  Cowper. 
Bryan  ▼.  Whietler. 
Licence  executed  not  reoocom 

ble. 
Liggine  ▼.  Inge. 
WalHe  y.  Harriion, 
Licence    not    conferring    a 

Freehold  Interest. 
Wood  y.  Lake. 
Taylor  y.  Waters. 
Licence     extinguishing     an 

Easement. 
Legalizing  a  Nuisance. 


§498.  Among  the  other  rights  which  have  been  con- 
ndeied  as  easements^  are  a  right  to  be  buried  in  a  particular 
Tault;  a  right  to  support  from  the  neighbouring  land;  a 
nght  to  have  fences  maintained ;  a  right  to  hang  linen  to 
irj  over  the  land  of  another ;  and  a  right  to  land  with  nets 
on  ^e  banks  of  a  river. 

1.  R^ht  of  Burial 
499.  As  a  rule^  every  person  may  be  buried  in  the  Extent  of  the 
dmrchTard  of  the  parish  where  he  dies,  without  paying  ^    ^    ^     ' 
anything  for  breaking  the  soil  (p);  but  a  fee  may  be  due 
by  custom  {q) :  a  custom^  however^  for  a  parishioner  to  bury 


(p)  Degge,  146 ;  1  Hagg.  Cons.  208  ;  2  B.  &  A.  806. 
{q)  Willet,  536. 
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iKooAPORBAL  his  deoeosed  relations  as  near  to  their  ancestors  as  poedble 
is  not  good  (r) ;  so^  a  mandamtu  will  not  lie  to  compel  the 
incumbent  to  bury  in  a  particular  part  of  a  churchyard^  that 
being  a  matter  to  be  left  to  the  discretion  of  the  mcum- 
bent  {s) ;  SO5  no  person  may  be  buried  in  the  church  with- 
out the  incumbent's  consent  {t) ;  but  a  prescription  for  a 
right  of  burial  in  a  chancel,  claimed  as  belonging  to  a  mes- 
suage,  was  allowed  in  Waring  v.  GriffUks  {u) ;  so,  a  bury- 
ing-place  may  be  prescribed  for  as  belonging  to  a  manor, 
and  an  action  may  be  brought  by  the  lord  for  disturbance  of 
his  burying  there  (x)\  and  the  same  rules  are  applicable  to 
vaults  as  to  pews  (y),  therefore,  a  right  to  make  a  yault  and 
have  the  sole  and  exclusive  use,  if  it  could  be  granted  by 
a  rector,  would  be  an  easement  (y);  but  it  seems  that  a 
rector  can  make  no  such  grant,  he  can  only  give  a  licence 
each  several  time  (y). 


Right  to  rap- 
port from  the 
neighbouring 


2.  Bight  to  Support  from  Land  or  BuUdings, 

500.  It  is  laid  down  in  Wilde  v.  Mnsterky {z)y  ''that a 
man  who  has  land  closely  adjoining  my  land,  cannot  dig  his 
land  so  near  mine  that  mine  would  fall  into  his  pit,  and  an 
action  brought  for  such  an  act  would  lie ; "  and  this  b  con- 
firmed in  Wyatt  v.  Harrison  (a),  where  it  is  sud,  "It  may 
be  true  that  if  my  land  adjoins  that  of  another,  and  I  haye 
not  by  building  increased  the  weight  upon  my  soil,  and  my 
neighbour  digs  in  his  land,  so  as  to  occasion  mine  to  fall  in, 
he  may  be  liable  to  an  action  (J) ;"  but  if  A.,  seised  in  fee 
of  land  closely  adjoining  the  land  of  B.,  erect  a  new  house 
on  the  confines  of  such  land,  and  B.  afterwards  dig  his  land 
so  near  to  the  foundation  of  A.'s  house  that  it  falls  into  the 
pit,  still  no  action  lies  by  A.  against  B.,  inasmuch  as  it  was 
the  fault  of  A.  himself  that  he  built  his  house  so  near  the 


(r)  Fryer  ▼.  Joknton,  2  Wils.  28. 

(«)  Bx  parte  Blaekmore,  1  B.  & 
Ad.  122. 

(/)  F^aneei  v.  Ley,  Cro.  Jac.  367. 

(tf)  1  Burr.  140;  S.  C,  2  Kmj, 
183. 

(x)  Sir  John  Harvey'tcaee,  eited 


in  Dawnejf  ▼.  Dee,  Cro.  Jac.  606. 

(y)  Bryan  t.  Wkiitkr,  8  B.  ft  C 
293;  S.C.,2Man.  &R7L3I8. 

{s)  2Roa.Abr.564. 

(a)  3B.&Ad.874. 

{b)  Per  TenteHen.CJ.i  lb. 
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land  of  B.9  for  he  cannot  by  his  own  act  prevent  B.  from    rKcoRPORBA- 
making  the  best  use  of  his  land  that  he  can  (c) ;  and  tliis     "  m^^ts.^ 
principle  is  recognized  in  fVyatt  v.  Harrison  (rf),  which  was 
a  similar  case,  and  it  was  said,  '^  Whatever  the  law  might 
be,  if  the  damage  complained  of  were  in  respect  of  an  an- 
cient messuage  possessed  by  the  plaintiff  at  the  extremity 
of  his  own  land,  which  circumstance  of  antiquity  might  im- 
ply the  consent  of  the  adjoining  proprietor,  at  a  former  time, 
to  the  erection  of  a  building  in  that  situation,  it  is  enough 
to  say  in  this  case,  that  the  building  is  not  alleged  to  be 
ancient,  but  may,  as  far  as  appears  from  the  declaration, 
have  been  recently  erected,  and  if  so,  then,  according  to  the 
anthorities,  the  plaintiff  is  not  entitled  to  recover,  for  if  I 
have  laid  an  additional  weight  upon  my  land,  it  does  not 
follow  that  he  is  to  be  deprived  of  the  right  of  digging  his 
own  ground,  because  mine  will  then  become  incapable  of 
sapportmg  the  artificial  weight  which  I  have  laid  upon  it; 
and  this  is  consistent  with  2  RolL  Abr.  («).     The  judgment 
will,  therefore,  be  for  the  defendant  (/).*' 

501.  If  a  house  has  stood  twenty  years,  it  is  now  con-  what  an  an- 
ffldered  to  have  acquired  the  rights  of  an  ancient  house,  ^^^^^  °"^' 
whatever  they  may  be,  Doddr.  Holme  {g\  where  it  was  Doddy. 
said,  "  Suppose  the  house  to  have  been  substantially  built,      ^  "*** 

to  have  stood  thirty  or  forty  years,  and  to  have  been  kept 
in  proper  repair,  do  you  say,  that,  if  the  defendant,  by  ex- 
cavating his  adjacent  groimd,  let  down  that  house,  though 
without  actual  negligence  on  his  part,  an  action  would  not 
lie  against  him  (A)"? 

502.  But,  a  house  will  not  have  the  privilege  of  support  When  house 

as  an  ancient  house,  if  it  appear  to  have  been  built  upon  privileges  of  an 
ground  previously  excavated;   therefore,  in  Partridge  y.  ancient hoase. 

(0  Wilde  y.  Mtniterhy,  2  Roll.  (/)  Per  Ld.  Tenterden,  lb. 

AW.  564.  (g)  1  Ad.  &  EU.  493. 

{i)  3  B.  &  Ad.  874.  {h)  Per  Littledale,  J.  lb. 

WS64. 
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SeoU. 


ivcoRPORXAi.    Scoit(i\  where  a  party  built  a  house  on  his  own  land  which 
MBNT8.       had  been  previoufliy  excavated  to  ite  extremity  for  minmg 

Partridgt  t.  purposeSy  he  did  not  acquire  a  right  to  support  firom  the 
adjoining  land  of  another,  at  least  not  until  twenty  yean 
had  elapsed  since  the  house  first  stood  on  the  excavated 
land  and  was  in  part  supported  by  the  adjoining  land,  bo 
that  a  grant  by  the  owner  of  the  adjoimng  land  of  such 
right  to  support  might  be  inferred ;  and  in  this  case  it  was 
said,  '^Sights  of  this  sort,  if  they  can  be  established  at  all, 
must,  we  think,  have  their  origin  in  grant  Ka  man  builds 
his  house  at  the  extremity  of  his  land,  he  does  not  thereby 
acquire  any  right  of  easement,  for  support  or  otherwise,  over 
the  land  of  his  neighbour.  He  has  no  right  to  load  his  own 
soil  so  as  to  make  it  require  the  support  of  that  of  his  nagh- 
hour,  unless  he  has  some  grant  to  that  effect;  Wyatty.HaT' 
risan  (J)  is  precisely  in  point  as  to  this  part  of  the  case; 
and  we  entirely  agree  with  the  opinion  there  pronounced(A).^ 
''  In  this  case,  if  the  land,  on  which  the  plaintiff's  house 
was  built,  had  not  been  previously  excavated,  the  defendants 
might,  without  injury  to  the  plaintiff,  have  worked  their 
coal  to  the  extremity  of  their  own  land,  without  even  leav- 
ing a  rib  of  ten  yards,  as  they  have  done.  And  if  the  pbdn- 
tiff  had  not  built  his  house  on  excavated  ground,  the  meie 
sinking  of  the  ground  itself  would  have  been  without  injmj. 
He  has,  therefore,  by  building  on  ground  insufficiently  sup- 
ported, caused  the  injury  to  himself^  without  any  fialt  on 
the  part  of  the  defendants,  unless  at  the  time,  by  some 
grant,  he  was  entitled  to  additional  support  from  the  had 
of  the  defendants.  There  are  no  circumstances  in  the  case 
from  which  we  can  infer  any  such  grant  as  to  the  new 
house,  because  it  has  not  existed  twenty  years;  nor  as  to 
the  old  house,  because,  though  erected  more  than  twenty 
years,  it  does  not  appear  that  the  coal  under  it  may  not  have 
been  excavated  within  twenty  years ;  and  no  grant  can  at 
all  events  be  inferred,  nor  could  the  right  to  any  easement 

(0  3  M.  fie  W.  220.  0)  3  B.  &  Ad.  874.  {k)  Per  Aldenon,  B.,  lb. 
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heoome  absolute,  even  under  Lord  Tenterden's  Act,  (the    incorporkal 

Preacription  Act,  2  &  3  W.  4,  c.  71,  seeDig.  P.  in.  tit     "™nt8.^' 

Pbescbiption),  until  after  the  lapse  of  at  least  twenty  years 

fit)m  the  time  when  the  house  first  stood  on  excavated 

ground,  and  was  supported  in  part  by  the   defendants' 

land(/>" 

''If  the  law  stood  as  it  did  before  Lord  Tenterden's  Act, 
(8.  2,  sup.)s  we  should  say  that  such  a  grant  ought  not  to  be 
inferred  from  any  lapse  of  time  short  of  twenty  years,  after 
the  defendants  might  have  been  or  were  fully  aware  of  the 
facts.  And  even  since  that  act,  the  lapse  of  time,  under 
these  peculiar  circumstances,  would  probably  make  no  ma- 
terial difference;  for  the  proper  construction  of  that  act 
requires,  that  the  easement  should  have  been  enjoyed  for 
twenty  years  under  a  claim  of  right.  Here  neither  party 
was  acquainted  with  the  fact  that  the  easement  was  used  at 
all;  for  neither  party  knew  of  the  excavation  below  the 
house.  We  should  probably  have  been  of  opinion,  that  there 
was  no  user  of  the  easement  under  a  claim  of  right,  and  that 
Lord  Tenterden's  Act,  therefore,  would  not  apply  to  a  case 
likethis.'^ 

"  We  think,  upon  the  whole,  that  the  defendants  are  en- 
titled to  our  judgment  (/)." 

503.  This  principle  appears  also  to  be  extended  to  the  Support  from 
right  to  support  from  buildings,  as  well  as  from  land ;  there-  b^diogBT^ 
fore,  in  case   by  a  reversioner  of  a  house  in  Cheapside  Peyton  r,  Lon- 
against  the  owner  of  the  adjoining  house,  for  pulling  it  ^c.) 
down  without  shoring  up  the  plaintiff's  house,  in  conse- 
qaenoe  whereof  it  was  impaired  and  in  part  fell  down,  it 
was  held,  first,  that,  upon  this  declaration,  the  plaintiff  could 
not  recover  on  the  ground  of  the  defendant's  not  having 
given  notice  that  he  was  about  to  pull  down  his  house,  that 
not  being  alleged  as  a  cause  of  the  injury;  secondly,  that, 

(0  Per  Aldenon,  B.,  Wpati  ▼.  HarrUon,  3  B.  &  Ad.  874. 
B  E  2 
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HBRKDITA- 
MENTS 


CORPOREAL  as  the  plaintiff  had  not  alleged  or  proved  any  right  to  have 
his  house  supported  by  the  defendant's,  he  was  bound  to 
protect  himself  by  shoringy  and  could  not  compLun  that  the 
defendant  had  neglected  to  do  it  (m). 


Broum  ▼. 
Windawr, 


504.  Where  an  easement  of  this  kind  has  been  given,  the 
owner  of  the  premises  can  only  use  his  rights  subject  to 
such  easement;  if,  therefore,  a  party  grant  an  easement, 
and  then  act  so  that  it  cannot  be  enjoyed,  an  action  lies 
agdnst  him,  as  where  a  plaintiff  had  rested  his  house  upon  a 
pine-end  belonging  to  the  defendant,  and  this  had  been 
originally  done  by  permission  of  the  owner  of  the  wall,  it 
was  held,  that  where  the  defendant,  by  excavating  near  his 
pine-end  wall,  caused  it  to  sink,  so  that  the  plaintiff's  house 
which  rested  against  it  was  injured,  an  action  against  him 
was  supported  (n). 


Effect  of  negli. 
gence. 

Walter9  ▼. 
Pfeil. 


Doddyi. 
Holme. 

JVower  T. 
Chadwick. 


505.  It  appears  that,  .where  there  is  no  claim  of  an  ease- 
ment, the  owner  of  premises  adjoining  those  pulled  down 
must  shore  up  his  own  in  the  inside,  and  do  every  thing 
proper  to  be  done  upon  them  for  their  preservation  {o),  but 
still  the  omission  so  to  do  will  not  excuse  n^ligence  on  the 
part  of  those  taking  down  the  adjoining  house  (o),  and  al- 
though the  foundation  of  the  plaintiff's  house  was  proTed 
to  be  rotten;  yet  in  Dodd  v.  Holme  (p)  it  is  said,  ^^  A  num 
has  no  right  to  accelerate  the  fallCy);"  and  in  Trawer  v. 
Chadwick  (r),  it  is  laid  down,  that  ^'  although  a  man  may 
have  no  right  of  support  from  the  building  of  his  neighbour, 
yet  if  the  latter  choose  to  withdraw  such  support,  he  must 
take  reasonable  and  proper  care  in  so  doing,  and  for  n^li- 
genoe  and  unskilfulness  he  is  liable  to  an  action." 


(m)  Peyton  ▼.  London  {Mayor, 
Ac),  9  B.  &  C.  725. 

(»)  Brovm  ▼.  FTiiuifor,  1  Cr.  & 
J.  20. 

(o)  Walteri  ▼.  P/eil,  Mood.  & 
Mftlk.  364. 


(p)  1  Ad.  &  EU.  493;  S.  C,  3 
Nef.  &  Man.  739. 

{g)  Per  Ld.  DeDmin,  C.  J. 

(r)  3Bmg.  N.  C.  334;  S.  C.,3 
Scott,  699. 


RIGHT  TO  FENCES.  421 


506.  Where  a  party  is  entitled  to  the  easement  of  sup-  ikcorpobbal 
port  from  his  neighbour's  building,  it  will  be  an  invasion  of  ^  m*  nts.^' 
that  right  if  he  does  any  injury  to  his  neighbour's  building  Extent  of  the 
in  pulling  down  his  own,  although  done  with  ever  so  much  ^^II  *'*'?" 
care,  as  was  admitted  in  Trower  v.  Chadwick(s);  so,  in  Harris  neighbouriiig 
?.  Ryding{t)j  where  there  had  been  a  grant  of  the  minends  *' 
under  the  land,  and  the  defendant  removed  them  in  such 

a  manner  as  to  cause  the  surface  of  the  earth  to  fall  in,  this 
was  held  to  be  a  violation  of  the  easement  of  support  which 
the  plaintiff  was  entitled  to,  being  the  entire  removal  of  the 
inferior  strata,  which,  however  done,  was  actionable. 

507.  Nearly  allied  to  this  easement  of  support  from  Costomof 
buildings  is  also. the  custom  of  London,  by  which  a  man 

may  for  the  repair  of  his  house,  set  his  poles  and  ladders 
upon  the  soil  or  house  of  another  adjoining(tf);  but  he  can- 
not break  the  soil  or  house  (u);  so,  the  builder  of  a  house 
in  London  on  a  new  foundation  is  not  entitled  to  erect 
half  of  his  flank  or  side  wall  on  his  neighbour's  vacant 
ground  (x). 

3.  Right  to  have  Fences  maintained* 

508.  As  a  rule,  the  proprietor  of  every  land  is  bound,  by  Extent  of  the 
means  of  fences  or  otherwise,  to  prevent  his  cattle  from  "*        *"**'' 
trespassing  on  the  land  of  his  neighbour,  '^  But  he  is  under 

no  legal  obligation  to  keep  up  fences  between  adjoining 
closes  of  which  he  is  owner ;  and  even  where  adjoining 
lands  which  had  once  belonged  to  different  persons,  one  of 
whom  was  bound  to  repair  the  fences  between  the  two, 
^rwards  became  the  property  of  the  same  person,  the 
pre-existing  obligation  to  repair  the  fences  was  destroyed  by 
the  unity  of  ownership.     And  where  the  person,  who  has 


(t)  3  Bing.  N.  C.  334;  S.  C,  3  («)  Priv.   Lond.  59;    Com.  Dig. 

Scott,  699.  tit.  London,  (N.  5). 

(0  Cited  Gale  and  VThatley,  Law  (x)  2  Bl.  959. 
of  Eascmoita,  265. 
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iKcoEPORBAi.  80  beoome  the  owner  of  the  entirety,  afterwaids  parts  with 
MKNT8.  *  one  of  the  two  doses,  the  obligation  to  repair  the  fences  will 
not  revive  unless  express  words  be  introduced  into  the  deed 
of  conveyance  for  that  purpose  (y)."  An  obligation  may, 
however,  arise  by  a  deed  of  agreement  for  one  party  to  le- 
piur  fences  for  the  benefit  of  the  owner  of  adjoining  lands; 
and  in  Boyle  v.  Tandin  (z),  it  is  said,  '^  J£  there  was  proof 
of  any  such  stipulation,  I  think  it  would  support  the  allega- 
tion, that  the  defendant  by  reason  of  his  possesion  was 
bound  to  repair.  Such  a  right  to  have  fences  repaired  by 
the  owner  of  adjoining  lands  is  in  the  nature  of  a  gnmt 
of  a  distinct  easement  affecting  the  land  of  the  grantor  (a).'' 


Liability  to 
fence  Bgainit 
cattle. 


509.  This  liability  is»  however,  confined  to  tlie  cattle  of 
his  neighbour,  or  such  as  are  rightfully  on  the  adjoining 
land,  and  does  not  extend  to  cattle  which  have  no  right  to 
be  there,  Dovastan  v.  Payne  (i),  where  it  is  sud,  ^^  If  the 
cattle  of  one  man  escape  into  the  land  of  another,  it  h  not 
any  excuse  that  the  fences  were  out  of  repair,  if  the  cattle 
were  trespassers  on  the  close  from  whence  they  came  (e) ;" 
BO,  Anan,9  3  WUs.  126,  where  it  is  ssud,  '^  If  a  man  turn  his 
cattle  into  Blackacre  where  he  has  no  right,  and  they 
escape  and  stray  into  my  field,  for  want  of  fences^  he  can- 
not excuse  or  justify  himself  for  his  cattle  trespassing  in 
my  field." 


Extent  of  the 
right. 


4.  Riffht  to  hang  Linen  to  dry  over  the  Soil  ofanxfthery  Sfc 

510.  A  liberty  to  hang  linen  to  dry  on  lines  passing  oyer 
the  soil  of  another  is  an  easement,  which  was  recognized  in 
Drewell  v.  Towler  [d) ;  but,  as  the  plaintiff  claimed  a  liberty 
for  him  and  the  other  tenants  to  hang  linen  as  ohen  as  they 
had  occasion  so  to  do,  at  their  free  will  and  pleasure,  and 


(y)  Per  Bayley,  J.,   in  SapU  ▼. 
7>im/ifi,  6B.  &C.337. 
(jr)  Sup. 
(a)  Per   Bayle^t   J.»    Boyle    y. 


Tamlin,  enp. 
{b)  2  H.  Bl.  527. 
(c)  Per  Heath,  J.,  lb. 
(<0  3  B.  &  Ad.  735. 
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the  jury  found  that  they  had  the  liberty  to  dry  the  linen  of  incorforbal 
their  own  families  only,  he  was  nonsuited*  mints. 


5.  B^ht  to  land  with  Nets. 

511.  The  user  of  the  banks  of  a  river  for  more  than  User  the 
twenty  years  by  fishermen,  who  have  occasionally  sloped  right, 
and  levelled  the  same,  is  evidence  of  a  grant  by  the  owner 

of  the  soil^  although  both  the  fishery  and  the  landing-place 
belonged  to  the  same  person,  and  there  was  no  evidence  to 
shew,  that  the  former  owner,  or  those  who  claimed  under 
him,  knew  that  the  shore  had  been  so  used  (e). 

512.  The  origin  of  every  easement  is  referable  to  some  Origin  of  ease- 
agreement,  express  or  implied.      The  easements  of   the 

more  important  kind,  as  conmions,  ways,  and  water,  are 
created  either  by  grant  or  by  prescription  which  supposes  a 
grant,  and  uninterrupted  possession  or  enjoyment  has  long 
been  held  to  be  suflBcient  evidence  to  be  left  to  a  jury  to 
presume  a  grant  (/);  but,  as  to  the  minor  rights  above-  Created  by 
mentioned,  they  have  be«n  created  for  the  most  part  by 
licence,  and  questions  have  arisen  where  the  licence  was 
by  parol,  whether  any  right  of  this  kind  could  be  thereby 
created,  and  it  seems  to  be  now  settled,  that  easements,  like 
all  other  incorporeal  hereditaments,  must  be  under  seal, 
therefore,  a  licence  by  the  lord  of  a  manor  to  build  a  cot- 
tage on  the  waste  gave  no  estate  to  the  grantee,  R.  v.  Har- 
row  {Inhabs)  (jr),  where  it  is  said,  "  A  licence  is  not  a  grant, 
but  may  be  recalled  immediately,  and  so  might  this  licence 
the  day  after  it  was  granted  (A);"  and  it  is  lud  down,  that 
a  licence  or  liberty  (amongst  other  things)  cannot  be  created 
and  annexed  to  an  estate  of  inheritance  without  deed  (i). 


(e)  Gray  t.  Btmd,  2  B.  &  B.  667.  (0  Sheph.  Touchst.,  p.  231 ;  1 

(/)  2  Wma.  Saimd.  175  a.  Inst.  9 ;  Termes  de  Ley,  Toe.   Baee- 

(^)4M.  &S.56^  ment. 
(A)  PerhL  EUenborongh^C.  J.,  lb. 
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HetrHnt  v, 
Skippam, 


iNcoRPORKAL        513.  Od  tlus  piiiiciple,  where,  for  a  valuable  considera- 

MKNT8. '     tion,  the  defendant  and  his  landlord  granted  to  A.^  his  heirs 

Effect  of  parol    *°^  assigns,  licence  and  authority  to  make  at  his  own  ex- 

lioencet.  pense  a  drain  in  his,  the  defendant's,  land,  and  that  A-,  his 

heirs  and  assigns,  should  have  the  foul  water  collected  on 

his  premises  to  run  into  such  drain,  it  was  held,  that,  as  the 

right  claimed  was  a  freehold  right,  assuming  that  it  was  an 

easement  only  upon  the  land  of  another,  and  not  an  interest 

in  the  land,  yet  it  could  not  be  created  without  a  deed  {k\ 

**  for  although  a  parol  licence  might  be  an  excuse  for  a 

trespass  till  such  licence  were  countermanded,  a  right  and 

title  to  have  a  passage  for  the  water  is  a  freehold,  which 

requires  a  deed  to  create  it  (/)." 


Butler, 


514.  And  the  same  had  been  decided  by  prior  authorities 
in  reference  to  different  easements,  as  in  Monk  v.  Butler  [m), 
where  the  plaintiff  in  replevin  answered  an  avowry  for 
damage  feasant  by  a  plea  of  licence  from  a  commoner  who 
had  right  for  twenty  beasts ;  it  was  objected,  that,  if  the 
commoner  could  license,  he  could  not  do  so  without  deed, 
and  of  that  opinion  was  the  whole  Court 


Hotkint  V. 
Robins, 


515.  So,  in  Hoshins  v.  Robins  (ft),  an  objection  was  taken 
to  such  a  licence  on  account  of  its  not  being  stated  to  be 
by  deed,  and  although  the  objection  was  overruled  on  the 
ground,  that  after  verdict  it  must  be  taken  that  the  licence 
was  by  deed,  yet  the  Court  were  imanimous  in  thinking 
that  such  a  licence  could  not  be  granted  without  deed. 


Rmm»ey  v. 
JUwMom, 


516.  A  similar  objection  to  such  a  licence,  after  verdict 
on  a  collateral  issue,  was  previously  overruled,  because  the 


(i)  Hewlim  ▼.  Shippam,  5  B.  & 
0tt3l;  S.  C.,7  D.  &R.  783. 
(I)  Per  Baylcy,  J..  5  B,  &  C.  222. 
(m)  Cro.  Jac.  574  ;  recognised  in 


Hewlint  ▼.  Skippam,  np, 

(n)  2   Vent.   123;   also   dted  in 
Hewiiru  v.  Skippam,  mqt. 
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Hcence  was  only  to  take  the  profit  unicA  tnce,  and  becaase   inoorporbax. 
no  estate  passed  by  it  (o).  iisnts.  ' 


517.  So,  in  Harrison  v.  Parker  (p),  where  liberty  and  Harritonyf, 
lioeooe,  power  and  authority,  were  granted  to  the  plaintiff 

and  his  heirs  to  build  a  bridge  across  a  river,  from  plaintiff's 
cloae  to  a  close  of  A.,  and  liberty  and  licence  to  plaintiff 
to  by  the  foundation  of  one  end  on  A.'8  dose,  the  grant 
was  by  deed. 

518.  So,  in  Fentiman  v.    Smith,   where  the  plaintiff  Fentimany, 
claimed  to  have  a  passage  for  water,  by  a  tunnel,  over  de- 
fendant's land,  Lord  EUenborough  lays  it  down  distinctly, 

''The  title  to  have  the  water  flowing  in  the  tunnel  over  de- 
fendant's land  could  not  pass  by  parol  licence  without  deed, 
and  the  plaintiff  could  not  be  entitled  to  it,  as  stated  in  the 
declaration,  by  reason  of  his  possession  of  the  mill,  but  he 
had  it  by  the  licence  of  the  defendant,  or  by  contract  with 
him ;  and  if  by  licence,  it  was  revocable  at  any  time  (y)." 

519.  In  a  case  subsequent  to  HewUns  v.  Shippam(r\  Cockers, 
where  the  previous  authorities  are  collected,  the  plaintiff 
sued  for  the  obstruction  of  a  drain  which  had  been  originally 
Goostructed  at  the  plaintiff's  expense,  on  the  defendant's 
land,  by  his  consent  verbally  given.  After  it  had  been  en- 
joyed for  some  time,  the  defendant  obstructed  the  channel, 
flo  that  the  water  was  prevented  running  as  before;  and  the 
Court  held,  that  the  plaintiff  was  clearly  not  entitled  to  re- 
cover. "  The  case  of  HewUns  v.  Shippam  (r)  is  decisive  to 
shew  that  an  easement  like  this  cannot  be  conferred  except 
by  deed,  nor  has  the  plaintiff  acquired  any  other  title  to  the 
water;  the  mere  entry  into  the  close  of  another,  and  cutting 

(o)  numiey  t.  Rawon,   1  Vent.  HewHuu  ▼.  Shippam,  tup, 

18;  dted  in  ffewiim  y.  Shippam*  (7)  ^   East,  109;   recognised    in 

^  B.  &  C.  221 ;  S.  C,   7  D.  &  R.  Hewlinav,  Shippam,  5  B.  &  C.  221. 

783.  (r)  Sup. 

ip)  6  East,   154  ;    reoognixed  in 
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iNcoRPORSAL  a  drain  there,  cannot  confer  a  title  C^)."    A  distinction  was 
MINTS.  '     there  taken  in  argument  which  had  in  some  cases  been  ad- 


mitted between  an  agreement  executed  and  one  ezecntoiy, 
but  the  argument  did  not  prevul,  see  if^ra^  §  521. 


Whistler. 


520.  In  Bryan  ▼.  Whistler  {t\  the  right  to  be  buried  in 
a  particular  vault  was  held  to  be  an  easement  which  could 
be  created  by  deed  only ;  and  therefore,  a  parol  licence  was 
held  to  confer  no  right,  though  the  phdndff  had  paid  a 
valuable  consideration  on  the  faith  of  the  agreement 

So,  in  an  earlier  case,  a  right  to  cany  on  a  noisy  trade 
was  held  not  be  gained  by  a  parol  licence  (x). 

But  it  is  not  settled  whether  a  parol  licence  will  confer 
an  easement  of  light  and  air  (y). 


Licence  eze- 
cated  not  reTo< 
cable. 


Winter  y. 
Brockwell, 


Hewlina  r, 
Skippmn. 


521.  The  rule  that  a  parol  licence  is  revocable  admits 
of  exceptions  upon  different  grounds,  as,  first,  where 
the  licence  has  been  executed,  in  distinction  from  cases 
where  it  is  executory  only ;  in  the  next  place,  where  the 
licence  does  not  confer  a  freehold  interest;  and  thirdly, 
where  it  operates  to  extinguish  an  easement  The  principal 
case  of  the  first  kind  is  Winter  v.  Brockwell  (z),  where  a 
parol  licence  to  put  a  skylight  over  the  defendant's  area 
(which  impeded  the  light  and  air  from  coming  to  the  plain- 
tiff's dwelling  through  a  window)  could  not  be  recalled  at 
pleasure  afler  it  had  been  executed  at  the  defendant's  ex- 
pense, at  least  not  without  tendering  the  expenses  he  bad 
been  put  to,  and  therefore  no  action  lay  as  for  a  private 
nuisance  in  stopping  the  light  and  air,  &c,  and  communi- 
cating a  stench  from  the  defendant's  premises  to  the  phun- 
tiff's  house  by  means  of  such  skylight.  But  this  case  is 
said  to  be  clearly  distLoguishable  from  the  present  {Hewluu 


(*)  Per  CuriamtCockery.Oowper, 
ICr.,  M.  &R.418. 

(0  8B.  &C.  298;S.  C.,2Man. 
&  Ry.  318. 


(«)  Bradley  ▼.  GiU,  1  Lvtir.  70. 
(y)  BUmehard  t.  Bridget,  4  Ad. 
&  EU.  195. 
(s)  8  Eait,  309. 
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y.  Shxppam)  (a).  All  that  the  defendant  there  did,  he  did  incorporeal 
upon  his  own  land.  He  claimed  no  right  or  easement  upon  ments.  * 
the  plaintiff's.  The  plaintiff  claimed  a  right  and  easement 
against  him,  viz.  the  privilege  of  light  and  air  through 
a  parlour  window,  and  a  free  passage  for  the  smells  of  an 
adjoining  house  through  defendant's  area;  and  the  only 
point  there  decided  was,  that,  as  the  plaintiff  had  consented 
to  the  obstruction  of  such  his  easement,  and  had  allowed  the 
defendant  to  incur  expense  in  making  such  obstruction,  he 
could  not  retract  that  consent  without  reimbursing  the  de- 
fendant that  expense.  But  that  was  not  the  case  of  the  grant 
of  an  easement  to  be  exercised  upon  the  grantor's  land,  but 
a  permission  to  the  grantee  to  use  his  own  land  in  a  way  in 
which,  but  for  an  easement  of  the  plaintiff's,  such  grantee 
would  have  had  a  clear  right  to  use  it  (6)." 

522.  In  LdggtM  v.  Inge(c),  which  was  the  case  of  a  parol  Ligyina  ▼. 
licence  to  erect  a  weir,  the  Court  held  it  not  to  be  revocable, 

on  the  ground  that  it  had  been  executed.  ^'  There  is  a  dear 
distinction  between  a  licence  to  do  something  which  in  its 
own  nature  seems  intended  to  be  permanent,  and  by  which 
expense  is  incurred,  and  a  licence  to  do  acts  which  consist 
in  repetition,  as  to  walk  in  a  park,  to  use  a  carriage-way,  to 
fish  in  the  waters  of  another,  or  the  like ;  which  licence,  if 
countermanded,  the  party  is  but  in  the  same  situation  as  he 
was  before  it  was  granted ;  but  this  is  a  licence  to  construct 
a  work  which  is  attended  with  expense  to  the  party  using 
the  licence,  so  that»  after  the  same  is  countermanded,  the 
party  to  whom  it  was  granted  may  sustain  a  heavy  loss, 
and  it  was  the  fault  of  the  party  himself,  if  he  meant  to  re- 
serve the  power  of  revoking  such  licence  after  it  was  carried 
mto  effect,  that  he  did  not  expressly  reserve  that  right  (cQ." 

523.  In  WalUs  v.  Harrison  (« ),  the  same  dbtinction  be-   Waliu  ▼. 

HoTviwUm 
(a)  5  B.  &  C.  221 ;  S.  C,  7  D.  &  (c)  7  Bing.  693. 

R.  783.  (<0  P^  Tindal  C.  J.,  lb. 

(*)  Per  Bayley,  J..  lb.  («)  4  M.  &  W.  538. 
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iMco«po«KAL  tween  agreements  executed  and  executorj  is  recognized^ 
MENT8.  therefore,  a  parol  licence  from  A.  to  B.  to  enjoy  an 
easement,  as  to  make  a  railway  over  A.'s  land,  was  held 
countermandable  at  any  time  while  it  was  executory ;  and 
if  A.  conveyed  the  land  to  another,  the  licence  was  detei^ 
mined  at  once,  without  notice  to  B.  of  the  transfer,  and  B. 
was  liable  in  trespass  if  he  afterwards  entered  upon  the 
land. 

Licence  not  524.  In  the  next  place,  a  licence  not  conferring  a  freehold 

fin^holdmter-    interest  in  land  has  been  held  not  revocable,  as  in  Wood  v. 
^^'  La]te{f)y  which  was  a  licence  to  stack  coals  on  the  doee  of 

another  for  seven  years,  and  it  was  there  held,  that  it  could 
not  be  revoked  at  the  end  of  three  years ;  so,  in  Wthb  v. 
Paternoster  {g)^  which  was  a  licence  to  lay  a  stack  of  hay 
on  the  land  of  Sir  W.  Plummer  for  a  reasonable  time,  after- 
wards Sir  W.  Plummer  leased  the  land,  and  the  leasee 
turned  in  his  cattle  and  ate  the  hay,  for  which  an  action 
was  brought,  and  the  whole  Court  held  that  such  licence 
was  good,  and  could  not  be  countermanded  within  a  reason- 
able time,  but  that  more  than  a  reasonable  time  had  elapsed, 
(half  a  year),  and  therefore  the  licence  was  at  an  end. 

Taylor  v.  525.  So,  in  TajfloT  V.  Waters  {^),  which  was  an  action 

against  the  door-keeper  of  the  Opera-House,  for  denying 
admission  to  the  plaintiff,  who  was  the  holder  of  a  silver 
ticket  purporting  to  give  him  an  entrance  into  that  theatre 
for  twenty-one  years,  it  was  objected  that  the  right  claimed 
was  an  interest  in  land,  and  being  for  more  than  three  yean 
could  not  pass  without  a  writing  signed  by  the  party,  or 
his  agent  authorized  in  writing,  and  moreover,  that  being 
an  incorporeal  hereditament  it  could  only  pass  by  deed;  the 
Court,  however,  held,  that  it  was  not  such  an  interest  in 
land  as  to  require  a  deed,  being  only  a  licence  irrevocable 

(/)  Say,  3.  S.  C,  2  RoU.  Rep.  152. 

ig)   Palm.  71 ;  S.  C,  Popb.  151 ;    (A)  7  Taunt.  3S4. 
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to  pennit  the  plamtiff  to  enjoy  certain  privileges  thereon,    incorporeal 
and  did  not  require  to  be  in  writing  by  the  Statute  of       mbnts.  " 
Frauds,  though  it  extended  beyond  the  termof  three  years ; 
and  after  citing  Wood  v.  Lake  (i),  fVebb  v.  Paternoster  (j), 
and  Winter  v.  BrockweU  (A),  it  was  added,  "  These  cases 
abundantly  prove  that  a  licence  to  enjoy  a  beneficial  interest 
in  land  may  be  granted  without  deed(/).''     So,  in  Hew^ 
few  V.  Shippam  (m),  it  is  said,  "  Webb  v.  Paternoster y  Wood  v. 
Lake,  and  Taylor  v.  Waters  (n),  were  not  cases  of  freehold 
interest,  and  in  none  of  them  was  the  objection  taken  that 
the  right  lay  in  grant,  and  therefore  could  not  pass  without 
deed.    These,  therefore,  cannot  be  considered  as  authorities 
upon  the  point ;  and  on  these  grounds,  therefore,  that  the 
light  claimed  by  the  declaration  (in  this  case)  is  a  freehold 
right,  and  that  if  the  thing  claimed  is  to  be  considered  as 
an  easement,  and  not  an  interest  in  the  land,  such  a  right  can- 
not be  created  without  deed,  we  are  of  opinion  that  the  non- 
suit was  right,  and  that  the  rule  ought  to  be  discharged (o);" 
but  see  Williams  v.  Morris  [p). 

526.  When  a  licence  operates  to  extinguish  an  easement.  Licence  eztin- 
it  has  also  been  held  not  to  be  revocable,  as  where  permis-  S^*ement?" 
fion  was  given  to  a  man  to  erect  a  weir  on  his  own  land, 
which  was  incompatible  with  the  continuance  of  the  ease- 
ment of  water  over  it,  to  which  the  licenser  was  entitled  [q) ; 
for  ''there  is  nothing  unreasonable  in  holding  that  a  right 
which  is  gained  by  occupancy  may  be  lost  by  abandon- 
ment (r).''  It  is  here  assumed  that  aright  to  water  is  gained 
by  mere  occupancy,  but  this  point  has  since  been  much  dis- 
cussed as  to  the  extent  to  which  it  ought  to  be  carried,  see 
antey  §  417. 

(OS.7,3.  {n)  St^, 

(J)  Pilm.  71 ;  S.  C,  Poph.  151 ;  (o)  Per  Baylcy,  J.,   Hewlvu  ▼. 

S.  C,  2  Roll.  Rep.  152.  Shippam,  iup, 

{k)  8  East,  309.  (p)  8  M.  &  W.  488. 

(0  Per  Gibbs,  C.  J.,  Taylor  r,          (q)  Liggine  v.  Inge,  7  Bing.  693. 

Watert,  7  Taant.  384.  (r)  Per  Tlndal,  C.  J.,  lb. 

(m)  5B.  &C.  221. 
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INCOmFOaiAL 

HiaiDITA- 

MBNTS. 

LetCidixinga 
naiianoe. 


527.  On  the  subjeot  of  easementa  generallj,  it  remains 
only  to  observe,  that  many  acts  done  upon  or  in  respect  of 
the  land  of  another,  which,  as  being  injurious,  would  be  ac- 
tionable nuisances,  may,  afler  the  requisite  period  of  enjoy- 
ment, become  lawful,  and  the  party  acquire  a  prescripliYe 
title  to  them  as  easements;  thus  a  right  not  to  haye  water  die- 
charged  upon  one's  land  is  an  incident  of  property,  and  the  in- 
fringment  of  that  right  is  actionable,  but  a  right  to  let  water 
off,  even  in  an  impure  state,  may  be  acquired,  like  any  other 
easement,  by  user(^);  so,  a  right  to  wholesome  untainted  air 
is  at  conunon  law  a  right  appurtenant  to  a  house,  and  the 
communicating  noisome  smells  is  a  nuisance,  unless  the  busi- 
ness which  creates  the  nuisance  has  been  carried  on  there  for 
so  great  a  length  of  time,  that  the  law  will  presume  a  grant 
from  the  neighbours  in  favour  of  the  party  who  canses 
it(f);  so,  user  may  justify  the  exercise  of  a  noisy  trade  (v); 
but  nothing  less  than  twenty  years'  user  will  suffice  to  le- 
galize a  nuisance,  and,  therefore,  where  a  defendant  vHeg&i 
a  user  of  only  three  years,  judgment  was  given  against 
him(0. 


Coming  to  a 
nuisance. 


528.  But  whether,  if  the  party  complaining  come  to  the 
nuisance,  he  have  any  right  of  action  for  the  injury  sustained 
thereby  is  not  settled.  It  has  been  said,  ^'  If  my  neighbour 
makes  a  tan-yard  so  as  to  annoy  and  render  less  salubrious  the 
air  of  my  house  or  garden,  the  law  will  furnish  me  with  are- 
medy ;  but  if  he  is  first  in  possession  of  the  air,  and  I  fix 
my  habitation  near  him,  the  nuisance  is  of  my  own  seek- 
ing, and  may  continue  (t?) ;"  and  this  doctrine  seems  to  de- 
rive some  authority  from  Moore  v.  Browne  (w)}  Leeds  v. 
Shakesby  (x);   Tenant  v.  Goldwm  (y);  Lawrence  v.  Obee  [z] ; 


{f )  Wright  ▼.  WUHami,  1  M.  & 
W,  7?. 

(I)  Btiu  T.  Hall,  6  Scott,  500. 

(it)  EUioium  y.  Feelkam,  2  Bing. 
N.  C„134;  S.  C.  2  Soott,  174. 

(v)  2  Coram.  402. 


(w)  Dj.  319  b,  pi.  17. 
(*)  Cro.  El.  351. 
(jf)  2Ld.  Raym.  1069;  B.C.,  1 
Salk.  360. 
(z)  3  Campb.  514. 
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tedcontri^^  Ass.,  pi.  3;  F.  N.  B.  124,  H.;   Westboume  v.    incokpokbal 
Mordaunt{a);  Beswick  v.  Cunden  (i);  PenruddocKs  ca8e{c)\      °™nt8.  " 
Some  V.  Bartmh  (rf) ;  see  also  Roswell  v.  Prior  (e). 


SECTION  XL 

OFFICES. 

§  529.  The  subject  of  offices  may  be  considered 

1.  As  to  their  nature  and  several  kinds. 

2.  How  created. 

3.  How  granted. 

4.  Who  may  hold  offices. 

5.  Execution  of  an  office. 

6.  What  estates  may  be  had  in  an  office. 

7.  How  forfeited  or  lost 

8.  Disturbance  of  an  office. 


L  Natun  of  an  Office,  and  tj^e  WtxtxA  lEtfn&s* 


1 530.  D^butUm  ^f  an  Ojfie%. 
531.  H^ertni  Kindt  qf  Qfieet. 
Civii  and  MiHtary. 
Publie  and  Prhaie, 


$  532  Ancient  and  Modem  Ojfieee. 
533.  Judicial  and  Ministerial  Of- 
flees. 


\  530.  An  office  is  a  right  to  exercise  a  private  or  public  Definition  of 
employment,  and  to  take  the  fees  and  emoluments  belong-  ^  ^  ^* 
ing  thereto. 

Offices  being  annexed  in  many  instances  to  land  and 
Kolden  by  tenure,  they  are  ranked  among  incorporeal  here- 
ditaments {f) ;  thus  the  office  of  High  Steward  was  origin- 

(«)  Cro.  El.  191.  («)  12  Mod.  635 ;  Gale  and  What- 

{V)  Id.  402.  ley,  Law  of  Easements,  277  et  eeq, 

(c)  5  Co.  101.  (/)  2  Comm.  36. 

(d)  Cro.  Jac.  231. 
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OFFICES. 


iNcoRPOBKAL   hIIj  annexcd  to  the  manor  of  Hinckley,  in  LeiceBterehire, 
and  BO  of  many  others  (^). 


HEEKDITA. 
MBNT8. 


Different  kinds 
of  ofBcea. 

Civil  and  mili- 
tary. 

Public  and 
private. 


531.  Offices  are  distinguished  according  to  the  nature  oi 
their  respective  trusts  into  civil  and  military  {h);  and  again 
they  are  divided  into  public  and  private,  not  so  much  from 
the  extent  of  the  authority,  as  irom  the  nature  of  the  duty,  A 
V.  Burnett  (i),  where  it  was  a  question  whether  a  censor  oi 
the  College  of  Physicians  was  such  an  officer  as  ought  to  take 
the  oaths  under  the  25  C.  2,  c  2,  a  public  officer  being  one 
whose  duty  concerned  the  revenue  or  the  peace  of  the  realin, 
and  a  private  officer,  one  whose  duty  respected  the  oonc^ns 
of  individuals,  of  which  kind  it  was  contended  that  the  cen- 
sorship of  the  college  ought  to  be  reckoned  (t). 

So,  after  much  discussion  a  mandamus  was  granted  to  re- 
store an  attorney  of  the  court  of  the  city  of  Canterbury, 
who  had  been  removed  by  the  mayor,  on  the  ground  that 
the  office  of  attorney  is  a  public  office  which  concerns  the 
administration  of  justice  (/). 


Ancient  and 
modem  offices. 


532.  Offices  are  also  distinguished,  in  respect  of  their  an- 
tiquity, into  ancient  and  modem,  or  those  of  new  creation. 
And  herein  it  is  observable  that  constant  usage  hath  not 
only  sanctified  the  first  establishment  of  such  offices  as  have 
existed  time  out  of  mind,  but  also  hath  prescribed  and  set- 
tled the  manner  in  which  they  have  and  are  to  exist,  in 
what  manner  to  be  exercised,  and  how  to  be  disposed  of, 
&c  (A) ;  and  a  usage  short  of  what  may  be  I^ally  set  up  by 
prescription  will  be  sufficient  for  this  purpose,  **for  new 
usages  and  new  customs  grow  up,  and  by  continuance  get 
firm  root  in  a  time  much  short  of  legal  prescription  (/)." 


(ff)  Coll.  Claims  of  the  Peerage, 
185. 

(A)  2  Comm.  36. 

(i)  Carth.  479 ;  S.  C,  nom.  R,  ▼. 
Burrell,  5  Mod.  432. 


(j)  Hur»V9  eon,  1  Lev.  75;  S. 
C,  1  Sid.  94,  152  J  S.  C,  1  Keb. 
349. 

{k)  Bac.  Abr.  tit.  Offices  (B). 

(/)  Anst.  624. 
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No  officer  that  is  constituted  by  Act  of  Parliament  hath    xNcoRPomiAL 
more  authority  than  the  Act  that  creates  him,  or  some  sub-     ^^ektI^' 
sequent  Act  of  Parliament  doth  give  him,  for  he  cannot 
prescribe  as  an  officer  at  conunon  law  may  do  (m). 

533.  Offices  are  again  distinguished  into  judidal  and  Judicial  and 
ministerial  only ;  the  first,  relating  to  the  administration  of  ^j|^.'" 
justice  or  the  performance  of  duties  that  require  deliberation 
and  judgment,  ought  to  be  filled  by  persons  of  sufficient  ca- 
padly  and  properly,  who  must  personally  execute  the  office 
or  trust  reposed  in  them  (n).  But  with  respect  to  minis- 
terial offices^  th^y  may  be  executed  by  persons  physically 
cf^aUe  of  performing  the  duty  required,  as  infants, 
4c.(o) 

By  the  ancieiit  common  law,  officers  ought  to  be  **  honest 
men,  legal  and  sage,  qui  melhis  sciant  et  possint  officio  iUo 
inknderty^  it  being  the  policy  of  prudent  antiquity  (says  my 
Lord  Coke),  that  officers  should  ever  give  grace  to  the  place, 
and  not  the  place  to  the  officer  (p).  As  to  the  statutory  pro- 
visions respecting  particular  offices,  and  the  oaths  of  office, 
&a>  see  Dig.  P.  i.  tit  Office. 


IL  1^  mate)!. 

(  534.  Created  by  the  Crown. 
&35.  3b  hM  Cowrie  qf  Bqmty  not  grantable. 


{  534.  The  queen  being  the  fountain  of  all  power  and  createdbytlie 
authority,  all  offices  must  have  been  originally  created  by  Crown, 
the  Crown  (g);  but  there  are  many  offices  which  have  ex- 
isted time  out  of  mind,  and  are  therefore  said  to  be  derived 

(»)  4  Isit.  267.  (p)  2  Init.  32, 456. 

(■)  ReynelVe  caee,  9  Co.  97  ;  W.  Iq)  Com.  Dig.  tit.  Officb  ;  Bac, 

Jo.  109;  Day.  55.  Abr.  tit.  Office,  (B);  2  Comm.  36. 

(o)  Fomy  TjPbtp/cr,  Cro.Car.  555. 
TOL.  I.  F  F 
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iNcompomi  AL  from  immemorial  usage  (r) ;  but,  ranoe  the  84  £.  1,  the  qneen 
MINTS. '  cannot  erect  a  new  office  with  new  fees,  for  that  would  be 
a  tallage  upon  the  subject,  which  cannot  be  done  widioat 
consent  of  Parliament  («);  so,  for  the  same  reason,  new  fees 
cannot  be  annexed  to  an  old  office ;  so,  generally,  no  new 
office  can  be  erected  for  the  benefit  of  a  private  man  ex- 
cept by  Parliament,  for  officers  are  chosen  by  law  or  pre- 
scription, and  the  law  or  custom  is  changed  only  by  Pa^ 
liament(f),  therefore,  an  office  granted  by  letters  potait 
for  the  sole  making  of  bills,  informations,  and  letters 
missive  in  the  council  of  York,  was  held  unreasonable 
and  yoid(tt);  so,  no  new  powers  or  privil^es  can  be  an- 
nexed to  any  office  already  in  being,  but  they  must  be 
executed  according  to  the  rules  prescribed  and  established 
by  law,  therefore,  although  the  queen  may  grant  the  office 
of  sheriff  to  hold  during  pleasure,  yet  she  cannot  abridge 
his  authority  while  in  office  (y) ;  and  it  has  been  held,  that, 
in  the  constitution  of  a  new  office,  it  is  not  necessary  that 
an  annual  or  casual  fee  should  be  annexed  to  such  office  (x). 


To  hold  conrte 
of  equity  not 
gFBuUble. 


535.  The  queen,  it  seems,  cannot  grant  to  any  penon 
to  hold  a  court  of  equity,  although  she  may  grant  tenen 
placita,  for  the  dispensation  of  equity  is  a  special  trusty  not  to 
be  conunitted  to  any  except  her  Chancellor  (y).  It  ia  said, 
however,  that  courts  of  equity  may  be  holden  by  prescrip- 
tion (z),  but  this  has  been  disputed,  see  Bac  Abr.  tit 
Office,  (L). 

It  is  also  said,  that  counties  palatine,  to  which  courts  of 
equity  have  been  considered  incident^  may  be  created  by 
the  king  alone  without  the  aid  of  Parliament,  bat  the 
weight  of  authority  appears  to  be  against  this  position. 


(r)  Dy.  176 ;  Plow.  381  ;  2  Inst. 
425,  540 ;  2  RoU.  Abr.  152 ;  1  RoU. 
Rep.  206 ;  Show.  219. 

(«)  2  Comm.  36 ;  2  Inst.  540. 

(0  ChuU^Mcate,  12  Co.  116. 

(«)  Mounton  ▼.  Lytter,  W.  Jo. 
231. 


(v)  MiU<m'*  ease,  4  Co.  33;  lee 
also  2  Inst.  540 ;  4  Inst.  200 ;  Moor, 
808 ;  2  Sid.  141;  Mouneemr.  Lftitr» 
tup. 

(x)  Moor,  809. 

(y)  Hob.  63. 

(r)  4  Inst.  87. 
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INCORPOaSAL 

HBKBDITA- 

TTT.  flKtnnt  «rf  »«  <»«"                             """"• 

$  544.  Grtmie  in   Bevenhn,  when 

Form. 

good. 

iV.GnmtaiU     by    the     Qif««n 

545.  Cannot  be  granted  eeparately, 

Dowoffer   or  Queen  Con- 

when. 

eori. 

546.  Auignment  of  Offitee. 

538.  By  iheprmeipal  Officer. 

547.  Offices  qf  Inheritance. 

539.  Appotntmenie  by  the  Judges. 

548.  Offices  for  Life. 

549.  OwM  qfLife  Estates. 

ealPereone. 

550.  Stewardship    </   a    Afmor 

541.  Smee  ihe  1  El.  e.  19. 

Cbfcr^. 

542.  Such  QranU  to  be  made  as 

551.  Grants  for  Years. 

552.  Gronl*  a/  YFi//. 

543.  M^  be  made  for  two  or  three 

553.  When  not  grantabie  in  Rever^ 

Lhee. 

sion. 

The  grant  of  an  office  comprehends — 

1.  The  form  of  the  grant. 

2.  By  whom  grantabie. 

3.  For  what  period  grantabie. 


1.  Farm  of  the  Grant. 

{  536.  Ancient  offices  cannot  be  granted  in  other  manner  wiiat  grantabie 
or  form  than  is  usual,  unless  the  form  be  altered  by  Parliar  Jj^*  "°*°* 
inenty  as  creating  by  writ,  where  before  it  was  created  by 
statute  (a)y  or  for  life,  where  always  before  it  was  granted 
at  will  only  {b) ;  so,  the  grant  of  an  office  und  cum  fcedis 
P^rtmenf,  does  not  grant  any  fees  if  it  be  not  an  office  by 
prescription  {c) ;  so,  grant  of  an  office  to  a  bishop  for  life, 
18  not  a  grant  to  his  successors,  for  he  takes  the  office  in  his 
nataral,  not  his  political  capacity,  and  therefore  the  grant 
oyer  to  his  sucoessors  is  void  {d).  In  the  grant  of  the  mas- 
tership of  an  hospital,  words  of  nomination  only  are  suf- 
ficient, for  he  shall  be  in  by  the  original  constitution  upon 
the  foundation  (e). 


(a)  4  Inrt.  75. 

(b)  Id.  87. 

(e)  W.Jo.  281. 


(<0  Moor,  809. 

(e)  Atkins  ▼.  Montague,  Ca.  in 
Chan.  215. 

F   F  2 


436 


OFFICES. 


INOORPOBSAL 

HKRKDITA- 

MKNTS. 

GrantablB  by 
Um  queen 
dowager  or 
queen  conaort. 


2.  By  whom  Grants  of  Office  may  be  made, 

637.  Although  the  nominatioii  of  all  offices  was  ori^ 
ally  in  the  Crown,  jet  thece  may  be  a  power  of  granting 
in  a  queen  dowager,  or  queen  consort,  or  other  subject; 
and  as  between  a  queen  dowager  and  a  queen  consort  it  is 
laid  down  in  Atkine  v.  Montague  (/),  "  That  tho'  here  the 
question  b  touching  the  interest  of  a  queen  dowager  in  the 
patronage,  when  there  is  no  queen  consort,  yet  it  seemed  to 
him  that  if  there  be  a  queen  dowager  and  a  queen  consort 
both  at  the  time  of  the  voidanoe  of  the  hospital,  the  queen 
dowager  shall  present.  If  the  dowager's  grant  be  good 
when  there  is  a  queen  consort,  it  is  much  more  so  when 
there  is  none  (;)." 


By  the  princi- 
pal oflicer. 


AppointmentB 
by  the  judges. 


538.  Where  one  office  is  incident  to  another,  such  inci- 
dent office  is  regularly  grantable  by  him  who  hath  the  prin- 
cipal office ;  thus,  the  office  of  county  derk  being  mddent 
to  the  office  of  sheriff  (A),  and  chamberlain  of  the  Qaeen^s 
Bench  Prison  (now  the  Queen's  Prison,  5  &  6  Y.  c.  22,  see 
Dig.  P.  m.  tit.  Prisons)  incident  to  the  office  of  mai^ 
shal  (t),  and  exigenter  of  the  counties  inddent  to  the  office 
of  Chief  Justice  of  the  Commcm  Pleas  (A),  neither  of  these 
offices  can  be  granted  by  any  other  than  the  prindpsl; 
therefore,  a  grant  of  the  office  of  marshal,  with  a  reserva- 
tion of  the  office  of  chamberlain,  was  held  void  (Q;  80»  the 
grant  of  the  office  of  exigenter  by  the  king,  even  during  s 
vacancy  of  the  chief  justiceship,  was  held  void,  and  by  re*- 
son  of  prescription  and  usage  (m). 

639.  So,  the  judges  of  the  courts  have  a  right  to  ai^t 
their  own  officers,  as  well  by  the  common  law  as  by  statute. 


(/)  Ca.  in  Chan.  215. 

[g)  Per  Hale,  C.  J.,  lb. 

(A)  muirn'n  eaae,  4  Co.  32. 

(0  1  Leon.  320. 

(k)  Vj.  175  a,  pi.  25  ;  And.  152. 


(0  Snow  T.  Finkram,  2  Sdt 
439. 

(m)  Siroggm  t.  (MftH  ^' 
175  a. 
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(13  E.  1,  c  30^  1  W.  &  M.  c  21);  therefore,  it  became  in-  iircompoMAL 
ddent  to  the  office  of  Lord  Keeper  to  appoint  the  custos  ^^uwrl^' 
rUulorwn,  and  to  the  office  of  custos  the  appointment  of  the 
derk  of  the  peace  became  incident  (n);  and  so  the  judges  of 
the  courts  generally  have  the  appointment  of  their  own  of- 
ficers, it  having  been  thought  fit  that  they  should  have  the 
power  of  appointing  those  in  whom  they  can  confide  (o). 

540.  BishopSy  and  other  ecclesiastical  persons,  may  also  Appointments 
grant  offices,  not  only  during  their  lives,  but  also  in  many  p^ns.'"^^^ 
cases  so  as  to  bind  the  successor,  as  where  the  office  is 

ancient  and  of  necessity,  and  cannot  be  exercised  by  the 
bishop  in  person,  it  may  be  granted  so  as  to  bind  the  suc- 
cessor (p),  with  the  accustomed  fees  for  exercising  it  (;?); 
and  it  has  been  said  that  where  the  office  is  ancient,  the 
gnmt  of  such  office  and  fee,  with  the  addition  of  a  new  fee, 
is  good  (p) ;  but  this  point  is  disputed  (;). 

So>  although  it  be  a  new  office,  yet  if  it  be  necessary,  and 
the  fee  reasonable,  it  will  be  binding  on  the  successor  (p). 

541.  Notwithstanding  the  stress  which  is  laid  in  most  Since  the  i  El. 
of  the  old  cases  (see  Bac.  Abr.  tit.  Offices,  (D)  )  on  the  ne-  ^' 

cessity  of  the  office,  to  make  it  binding  on  the  successor, 
this  is  now  held  to  be  immaterial,  Trelatony  v.  Winton 
{Bishop)  (r),  where  it  was  held,  not  only  an  office  and  fee 
which  existed  prior  to  the  statute  of  Elizabeth  (1  EL  c.  19) 
are  not  within  the  restraint  of  that  statute,  but  that  the  ne- 
cessity and  utility  of  an  office  is  not  more  material  since 
than  it  was  before  the  statute  (r) ;  but  the  ancient  mode  of 
granting  the  office  must  be  pursued,  and  therefore  if  an  of- 
fice have  been  anciently  granted  to  one,  a  grant  to  two  for 
thdr  lives  will  not  bind  the  successor  (s) ;  so,  if  the  office 
have  been  anciently  granted  to  one  with  an  ancient  fee,  and 

(«)  Hareourt  t.  Fox^   4   Mod.  (g)  Oee  t.  IHedkmd,  Cro.  Car. 

173.  47;  see  also  Lej,  71. 

(o)  2  iDst.  425;  lee  also  Dig.  P.  (r)  1  Burr.  219. 

I.  III.  til.  Officv.  (t)  Bishop  of  8arum*t  com,  9up, ; 

ip)  BUMop  of  Sarum't  eaae^  10  see  also  Curie' t  cote,  11  Co.  4  ;  Gee 

Co.  58.  V,  Friedlandf  sup. 
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iwooKPOBBAi  afterwards  a  grant  be  made  to  another  in  reyeraon,  iim 
M»ifT«.       will  not  be  binding  on  the  successor,  because  this  might 
tend  to  the  tying  up  the  successor's  hands  in  a  most  unrear 
sonable  manner  (fy. 

Sodi  gnnti  to       542.  But  as  andent  offices  are  not  within  the  32  R  8. 

thej  wm*!u.     c-  28,  nor  the  1  EL  c  19,  and  the  13  EL  c.  10,  (eee  Dig  P. 

^^^^^'  ni.  tit  Leases  (Ecclesiastical),  but  remain  entirely  as  at 

common  law,  they  must,  to  bind  the  successors,  be  con- 
firmed in  the  same  manner  as  all  other  grants  or  alienations 
by  ecclesiastical  persons  must  then  have  been  (t) ;  and  al- 
though a  bishopric,  deanery,  or  the  like,  were  founded  but 
of  late  times,  yet  the  grant  of  such  offices  as  are  necessaryi 
and  cannot  be  exercised  by  the  bishop  or  dean  in  person, 
may  be  allowed,  together  with  a  reasonable  fee  for  the  ex- 
ercise thereof,  (the  reasonableness  whereof  the  Court  is  to 
judge) ;  for  such  grants  cannot  be  said  to  tend  to  the  im- 
poverishment of  the  successor,  but  rather  for  his  benefit, 
by  providing  officers  fit  and  qualified  to  take  care  of  the 
revenues,  &c.,  and  are  not  therefore  within  the  restrabt 
of  the  statute  of  Elizabeth  (u). 

May  be  made         543,  Bishops  may,  however,  grant  offices  for  one,  two,  or 
Utcs.  three  lives,  if  so  they  did  before  the  1  EL,  otherwise  not, 

Ruttey  V.  PowneU  (or),  and  in  this  case  several  difierences 
were  taken  and  agreed  to  by  the  Court,  first,  That  the 
bishop  of  a  new  bishopric  may  grant  offices  of  necessity; 
secondly.  If  an  office  hath  been  usually  granted  by  the  bishop 
of  a  new  bishopric  for  three  lives,  with  the  consent  or  con- 
firmation of  the  dean  and  chapter  before  the  1  El.  c  19,  it 
may  be  now  granted  accordingly ;  thirdly.  Be  the  bishopric 
new  or  old,  if  it  was  not  so  granted,  but  granted  always  be- 
fore the  1  EL  for  one  or  two  lives,  it  cannot  be  granted  for 
three  lives;  fourthly.  If  it  was  granted  before  the  1  EL  for 

(0  Bithop  qf  Sarum*9  ca»e,  10  Brownl.  137. 

Co.  58 ;  Me  also  CuHe'a  ease,  11  Co.  (x)  2  Lev.  36 ;   S.  C.  nom.  Rid- 

4  s  Geei.  Friediimd,  Cro.  Car.  47.  ley  t.  Mwm//,  3  Keb.  472. 

(«)  lb. ;  and  see  also  Ley,  78  ;  2 
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three  fives,  and  after  the  statute  but  for  one  life,  yet  this    incorporval 
shall  not  abridge  the  power  of  the  bishop,  but  he  may  grant     ^"mentI^" 
it  for  three  lives  (y),  see  also  Cro.  Car.   258,  March,  38, 
W.  Jo.  311,  where  it  was  held  that  such  grants  before 
Elizabeth  were  evidence  of  their  having  been  so  granted. 

544.  Although  grants  of  offices  in  reversion  are  held  not  Grants  in  re. 
to  be  good(r),  yet  this  must  be  understood  of  such  offices  g^^°'  ^^^ 
only  as  have  been  always  granted  in  possession ;  where  on 

the  other  hand  they  have  been  usually  granted  as  well  in 
reversion  as  in  possession,  a  grant  of  such  office  for  hfe, 
when  by  the  death  or  surrender  of  the  present  officer  it 
shall  become  Toid,  will  be  good  and  bind  the  successor,  for 
such  provision  when  duly  confirmed  may  be  sanctioned  by 
custom  and  usage  (a). 

545.  Offices  which  are  incident  to  others  cannot  be  sepa-  Cannot  be 
rated,  so  as  for  one  to  be  granted  and  the  other  reserved  (b).  ^^j    ^^' 
Also,  what  is  incident  to  an  office  will  pass  with  it ;  if, 
therefore,  a  house  or  land  belong  to  an  office,  it  will  pass 

by  the  grant  of  the  office,  without  being  expressly  named  (c). 

546.  An  office  in  fee  granted  by  a  subject  generally  may  Assignment  of 
it  seems  be  assigned  (d)y  and  though  it  be  an  office  of  trust  it 

may  be  granted  to  heirs  and  a86igns(tf);  so,  an  office  granted 
to  one  and  his  assigns  may  be  assigned  {/) ;  but  an  office 
of  trust  connot  be  assigned,  without  the  assent  of  him  who 
granted  the  office  (^),  or  if  the  patent  does  not  mention 
deputy  or  assigns,  though  it  be  granted  in  fee(A);  and  it  is 
said  that  the  office  of  carver  could  not  be  assigned  (A),  nor 

(r)  Ridley  T.  Pownell,  2  Lev.  136;  (b)  Dj.  175  a  ;  And.  152. 

S.   C.  nom.  Ridley  t.  F^nell,  3  (c)  1  Inst.  49.  al ;  Vangh.  178. 

Keb.  472.  (<0  ^^'  9f  Shrewekwy't  eaee,  9 

W  See  ante,  $  541.  Co.  48 ;  W.  Jo.  113  j  Hardr.  425. 

(a)  YfmnyY.  Sioell,  Cro.  Car.  279;  («)  W.  Jo.  113. 

S.  C.  nom.  Touny  t.  Stowel,  March,  (/)  Hob.  170 ;   W.  Jo.  113. 

38;  lee  also  Young  v.  fowler,  Cro.  (g)  11  E.  4.  1 ;  W.  Jo.  121. 

Car.  555.  (h)  lb.;  »ed.  dub,,  3  Mod.  151. 
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iMoompoBSAL  the  offioe  of  forester  (i);  as  to  executing  an  office  by  deputy, 
iiiNTt.        B«e  post,  §  663. 


3.  Far  what  Period  an  Office  may  be  granted. 

547.  Offices  with  respect  to  their  duration  are  distiii- 
guished  according  as  thej  are   granted  to  a  man  and  his 
heirs,  or  to  a  man  for  life,  for  years,  or  at  wilL 
Offices  of  in-         Those  offices  only  are  allowed  to  descend  as  inheritanoeB 
^'  where  no  inconvenience  can  ensue  therefrom  to  the  public, 

as  the  office  of  Earl  Marshal  of  England,  the  officesof  park- 
keeper,  forester,  gaoler,  sheriff,  &c.  (A) ;  but,  where  a  peraon 
has  any  office  in  himself  and  his  heirs,  he  may  grant  tliem 
to  one,  in  remainder  to  another  for  life,  for  omne  nugus  eanr 
tinet  in  se  minug,  for  as  they  are  grantable  in  fee,  so  they 
may  be  granted  in  succession  to  one  for  life  with  remainder 
over(/). 

Offices  for  life.  548.  At  commou  law  all  officers  of  justice  had  a  life  es- 
tate, and  could  not  be  removed  but  for  misconduct,  and  it 
was  the  same  of  the  office  of  clerk  of  the  Crown,  both  in 
the  Queen's  Bench  and  in  Chancery,  and  the  clerks  of  the 
Exchequer,  and  the  filacer  in  the  Common  Pleas,  *'Id 
which  respect  (sayB  Lord  Coke)  the  wisdom  and  policy  of 
the  law  was  very  great,  because,  when  men  held  their  offices 
for  life,  it  was  an  encouragement  to  the  faithful  execution 
of  their  duty ;  it  was  then,  also,  that  they  endeavoured  to 
acquire  knowledge  and  experience  in  their  employments^ 
having  a  durable  and  fixed  estate  therein,  and  not  liable  to 
be  displaced  at  the  pleasure  of  those  who  put  them  in  {mY 
For  this  reason  it  is,  that  the  law  construes  the  grants  of 
offices  favourably  for  the  grantee;  therefore,  if  an  office  be 
granted  to  a  man  to  have  and  enjoy  so  long  as  he  shall  be- 
have himself  well  in  it,  the  grantee  has  an  estate  for  life^ 

(i)  4  Inst.  315.  Shrtw^bury't  com,  9  Co.  48;  » 

(*)Dy.  285;  Plow.  3;  2   Inst,       George Reyneirt  CMi,U.  97. 
382 ;  2  RoU.  Abr.  153.  (m)  1  Inst.  42. 

(0  Plowden,  379,   381 ;  Barl  qf 
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for  86  nothing  but  his  misbehayiour  can  determine  hia  in-    inco&fobbai. 

BMBDITA- 
MBNTS. 


tereBt»  no  man  can  prefix  a  shorter  period  than  his  life, 
dnoe  it  must  be  his  own  act  alone  (which  the  law  does  not 
piesiune  to  foresee)  which  can  make  his  estate  of  shorter 
continuance  (n);  so,  if  the  office  be  granted  to  a  man  qtuan" 
diu  se  bene  ffesserit  tatOum,  his  estate  will  not  be  the  less  for 
the  word  tontem(n). 

549.  Though  by  the  37  H.  8,  c  1,  s.  3,  and  1  W.  &  M.  Cawsoflife 
8t  1, 0.  21,  it  is  provided,  that  the  custos  rotulorum  shall 

appoint  and  nominate  the  derk  of  the  peace,  who  may 
execute  it  bj  himself  or  deputy,  for  so  long  time  only  as  he 
diall  demean  himself  well,  yet  it  has  been  held  that  the 
clerk  has  an  office  for  life,  and  that  it  does  not  determine 
with  the  office  of  the  custos  {py^  and80,the  judges  of  the  se- 
Yeral  courts  at  Westminster  (who  formerly  held  their  places 
dmmte  bene  plaeito  or  at  will  (p)  ),  now,  since  the  12  W. 
3,  whidi  provides  that  their  conomisuons  shall  be  quamdiu 
« bene  gesserini,  hold  their  places  for  life,  and  can  be  re- 
moved only  upon  the  address  of  both  Houses  of  Parliament; 
80,  before  the  7  &  8  W.  3,  c  27,  the  patents  of  the  judges, 
sherifby  and  commissioners  of  oyer  and  terminer,  &c.  were 
detemiined  by  the  demise  of  the  Crown,  but  by  that  act^ 
amended  by  the  1  Anne,  a  1,  all  patent  officers  are  con- 
tinued for  dx  months  after  the  demise  of  the  Crown,  and 
by  the  1  6.  3,  c  23,  it  is  declared  that  the  offices  of  the 
judges  shall  in  nowise  be  affected  by  such  demise. 

550.  The  appointment  of  the  steward  of  a  manor  court  stewardship  of 
beyond  the  life  of  the  grantor,  was  admitted  by  an  early  ^"^o-^^^' 
ciise  to  be  good  {q) ;  but  it  was  not  settled  that  such  an  ap- 
pointment by  a  subject  was  equally  good.     In  Bartlett  v. 
Daums{r)y  it  was  held,  that  the  lord  of  a  manor  may,  by 

(«)  I  lut.  42 ;  1  RoU.  Abr.  844 ;  (q)  Earl  <(f  8hrewabnry*9  etm,  9 

Show.  P.  C.  161.  Co.  48. 

(o)  Hartimri  t.  Fm,  4  Mod.  167.  (r)  3  B.  &  C.  616. 
(p)  4  Intt.  74,  114. 
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iKooRFORBAL  deed,  grant  the  stewardship  of  the  manor  and  of  the  oonrts 
MKWTg. '  thereto  belonging,  for  the  life  of  the  grantee ;  in  which  case 
the  doctrine  as  laid  down  hj  Lord  Coke  (s)  is  recognized, 
where  he  says,  ^'  If  a  man  grant  to  another  the  office  of  the 
stewardship  of  the  courts  of  his  manor,  with  a  certain  fee, 
the  grantor  cannot  discharge  him  of  his  service  and  attmd- 
ance,  because  he  hath  profits  which  he  should  lose  if  he 
were  discharged  of  his  office  {s);^  but  it  appears  that  where 
a  plaintiff  does  not  allege  that  there  is  any  profit  bdoDg- 
ing  to  his  office,  he  may  be  discharged  by  the  vendee  of  a 
manor  (t) ;  so,  to  all  grants  for  life  of  such  an  office  as  the 
parkership  of  a  park  and  the  like,  a  condition  in  law  is  an- 
nexed, that  he  should  do  what  appertains  to  such  office  to 
bedone(«). 

Gnmtt  fcr  551.  Au  office  of  trust  and  confidence,  which  conceins 

the  administration  of  justice,  such  as  the  keepership  of  a 
prison,  cannot  be  granted  for  years,  for  if  it  were  granted 
for  years,  it  would  go  to  executors,  which  would  be  in- 
jurious to  the  public  (x) ;  for  the  same  reason  it  was  held, 
that  the  office  of  remembrancer  of  the  Exchequer,  and  oiha 
offices  in  the  several  courts  of  justice,  could  not  be  granted 
for  years  (x);  such  offices,  however,  as  do  not  concern  the 
administration  of  justice,  but  only  require  skill  and  dilir 
gence,  may  be  granted  for  years,  because  they  may  be  exe- 
cuted by  deputy  without  inconvenience,  therefore,  the  d&od 
of  garbler  of  the  spices  (when  it  existed)  was  adjudged  to 
be  a  good  grant  or  appointment  for  years,  within  the  intent 
of  1  J.  1,  c  19(y);  so,  a  grant  for  years  of  the  office  of 
registrar  of  polides  of  assurance  in  London  was  adjudged  to 
be  good  {z) ;  so,  grants  for  years  of  other  offices  ooncem- 
ing  trade  had  in  early  cases  been  adjudged  to  be  good  (a); 

(tf)  1  Inst.  233.  Co.  97. 

(0  Harvey  T.  Newfyn,  Cro.  El.  (y)  /oimvt.  Clerk,  Hard.  46,  353. 

859.  (jr)  D7.303;  Hob.  146. 

(«)  litt.,  Mct.  378.  (a)  1  H.  7 ;  18  H.  8. 
(x)  Sir  George  BefneiTe  emee,  9 
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bat  where  a  grant  for  years  was  made  of  the  stewardship  of  incokpokbal 
a  oourt-Ieet  and  oourt-baron,  this  was  held  void  as  to  the  leet        mbnts.  ' 
bemg  a  judical  office,  and  good  as  to  the  couilrbaron  (4). 

552.  The  office  of  sheriff  may  be  granted  by  the  queen  Grants  at  wilL 
ibtrante  bene  placUoy  (but  see  24  G.  2,  c  48,  Dig  P.  m.  tit. 
Sheriffs),  but  although  she  might  determine  the  office  at 

her  pleasure,  yet  she  could  not  determine  it  for  part  as  for  a 
particular  vill,  &c.,  nor  can  she  abridge  the  sheriff  of  any- 
thing incident  or  appurtenant  to  his  office  (c) ;  so,  a  sheriff 
may  grant  to  his  imder-sheriff  to  hold  at  will  only,  for,  being 
his  deputy,  he  must,  according  to  the  nature  of  a  deputa- 
tion, be  removable  at  pleasure  (d). 

If  an  office  be  granted  durante  bene  placito,  it  shall  not  be 
determined  at  the  will  of  the  party,  but  only  at  the  will  of 
the  queen,  and,  therefore,  the  party  may  surrender,  and  if 
forfeited^  it  shaQ  be  found  by  inqiusition,  and  till  a  sur- 
render or  forfeiture  he  continues  officer  (e), 

553.  A  judical  office  cannot  be  granted  in  reversion,  for  when  not 
though  the  grantee  be  ever  so  fit  a  person  at  the  time  of  S^^^ja,™ 
the  grant,  he  may  become  imfit  when  it  takes  effect  (/); 

and  such  grant  of  a  stewardship  in  remainder  or  reversion, 
or  after  death,  was  held  void  in  Stanton  and  Greenes  case  {g) ; 
and  80  it  was  adjudged  in  Scambler  v.  Waters  (A). 

So,  an  office  partiy  judicial  and  partly  ministerial,  as  the 
office  of  auditor  of  the  Court  of  Wards  was,  cannot  be 
granted  in  reversion  (t) ;  but  such  grant  has  always  been 
holden  good  when  there  is  usage  to  support  it  (A) ;  so,  in 
caae  of  the  queen,  for  she  has  a  general  power  to  grant 
offices  in  reversion  without  any  usage  (/);  so,  the  queen 

(i)  Hitward  ▼.  Wo9d,  2  Ler.  245.  (A)  Cro.  El.  636. 

(e)  4  Co.  33.  (i)  Curle'i  eate,  ntp. 

(i)  Hob.  13 ;  Nojr,  55.  (*)  W.  Jo.  311 ;  Cro.  Car.  49 ; 

(e)  2  Salk.  466.  Hard.  357. 

if)  Owy»  em$e,   11   Co.  4  ;    1  (/)  Dy.  80,  259;  March,  42;  R. 

lott.  3.  T.  Kemp,  4  Mod.  279. 
(r)  Cited  10  Co.  61;  Dy.  80,n.(58). 
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HKBBOITA 
MVNT8, 


iNcoKPomsAL  may  grant  an  office  to  commence  m  futwroy  or  upon  a  con- 
tingency,  which  estate  it  is  said  shall  arise  out  of  the  inhe- 
ritance she  has  in  the  office  itself  (m).  As  to  the  persons 
who  may  or  may  not  hold  an  office,  see  infra,  §  554,  and 
for  what  estate  it  may  be  held,  see  infrcL,  §  570. 


IV.  astj^o  mas  j^ols  ®tSces. 


§  554.  Penoiu  gmeraiip  map  hold 
OffUet, 
555.  PerwoHM  muti  be  able  to  exe- 
eute  the  Office. 


i  556.  Wkai  Qffteee  map  be  keli  h 
Pemme  umder  DieabilUiei. 

557.  Women. 


558.  QaaliJIeatUm/or  Qffhe. 


GrmntablBtosll       §  554.  The  grant  of  an  office  generally  maybe  made  to 
l^y.  '     any  person  whom  the  queen  pleases,  for  the  queen  has  an  in- 

terest in  her  subject,  and  a  right  to  his  services  (n) ;  and  a 
charter  exempting  persons  from  serving  offices  within  tbe 
cinque  ports,  would  not  exempt  them  from  serving  tk 
office  of  sheriff  (o),  and  formerly  no  person  was  excused  for 
his  neglect  to  qualify  himself  (/?);  but  the  Indemnity  Act 
which  passes  annually,  to  indemnify  persons  who  have 
omitted  to  comply  with  the  requisitions  of  the  13  C.  2,  st  2, 
c  1,  and  25  C.  2,  c  2,  and  other  acts,  (see  Dig.  P.  l  tit 
Oaths),  has  modified  the  statutory  provisions  on  that  subject 

Penoni  must  555.  None  can  legally  hold  an  office,  but  one  who  is  d 
cate  the  office'  ability  to  execute  it.  If^  therefore,  an  office  which  concerns 
the  administration  of  justice,  the  queen's  revenue,  or  the 
public  good,  be  granted  by  the  queen  or  a  subject  to  one 
who  is  inexpert  and  incapable  of  executing  it,  the  grant  will 
be  absolutely  void,  and  the  grantee  be  disabled  by  law 

(m)  R.  T.  Kempf  4  Mod.  280.  (o)  SaT.  43. 

(n)  1   Salk.   168,  ctting  Barl  qf         (p)  1  SaUc.  168. 
Skreweburp'e  ea$e,  9  Co.  46. 
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from  bolduig  it,  for  none  but  persons  of  sufficient  skill  and   ikcoaporbal 
ability  are  permitted  to  serve  the  queen  and  her  people  (^i/^y        mbntb!^* 


556.  Upon  this  principle  persons  under  disabilities,  as  WhatofBoes 
infants  and  women,  can  hold  only  certain  offices ;  a  ministe-  cntod  by  ^. 
rial  oflSce  may  be  granted  to  an  infant  exercend^  per  se  vel  ^^^^^  ^' 
deputatwn  suum  (r),  as  the  office  of  roister  of  a  bishop  (js) ;  infanu. 

and  it  is  said,  so  the  grant  of  the  office  in  reversion  after 
the  death  of  tenant  for  life,  to  an  infant  of  the  age  of 
eleven  years,  exercendum  per  se  vel  deputatum  suum ,  (as  the 
usual  grants  are),  is  good,  notwithstanding  the  infancy, 
Yamg  v.  Fawkr  {t);  and  in  that  case,  all  the  justices  held 
that  it  was  good,  notwithstanding  the  case  cited  in  Ca  Lit. 
3,  and  there  said  to  be  resolved  {u),  that  the  grant  of  an 
onder-stewardahip  in  possession  or  reversion  to  an  infant 
is  void,  because  he  is  incapable  thereof,  not  having  know- 
ledge to  execute  it  pro  cammodo  regis.  But  this  case  was 
denied,  unless  it  be  with  this  difference,  where  it  is  granted 
with  such  a  clause  to  exercise  it  per  se  vel  deputatum^  and 
when  he  is  of  such  tender  age,  that  he  cannot  by  intend- 
ment execute  it  by  himself,  as  being  an  infimt  of  three  or 
four  years  of  age,  who  hath  not  discretion  to  execute  it ;  but 
when  there  is  a  clause  to  execute  it  by  deputy,  it  is  good, 
for  he  may  appoint  a  sufficient  deputy,  and  if  he  do  not 
elect  such,  it  id  a  forfeiture  (x).  So  it  seems  that  an  inftnt 
naay  be  a  mayor  (y). 

557.  So,  the  grant  of  an  office  of  government  to  a  woman.  Women, 
which  may  be  exercised  by  a  substitute  or  deputy,  will  be 

(9)Dy.  150;  Hob.  148;  1  Inst.  ^tfr,  Cro.  El.  637. 

3.  b.;  2  Inst.  32,  456;   Godb.  391 ;  («)  See  also  39  H.  6,  pi.  32;  9 

Cro.  Car.  57  ;     Dr.   Sutton's  ea$e,  Ed.  4,  pi.  5,  26 ;  11  Ed.  4,  pi.  1 ;  I 

%,  91 ;  Glanvir*  cote,  Palm.  450;  H.  7,  28  ;    Dy.   150;  Hob.  142 ;  1 

Anstr.  483,  616.                            -  Inst.  3,  and  Hargraye's  note  (4)  Co. 

(r)  2  Ron.  Abr.  155.  Cop.  125 ;  Cowp.  222. 

(t)  Tounff  T.  Stoell,   Cro.    Car.  (y)  18  Ed.  3,  pi.  3;  27  H.  6. 12; 

279;  S.  C,  W.  Jo.  310.  1  Inst.  43,  107,  234  ;  but  see  Cowp. 

(Q  Cro.  Car.  556.  222. 

(a)  40  &41  El.;  Seambler  ▼.  Wat- 
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HBKBDITA* 
MBNTt, 


iNoompomsAL  good,  88  a  womau  maj  be  made  regent  of  a  kingd(Mii(r); 
00^  an  office  of  inheritance  may  descend  to  a  woman,  and  bj 
consequence  may  be  granted  to  her  (2:) ;  so,  a  woman  niay 
be  a  gaoler  (a)y  or  a  commissioner  of  sewers  (b);  so,  she  maj 
have  the  custody  of  a  castle  (c),  or  be  a  forester  {d)y  or  sex- 
ton of  a  parish,  and  may  vote  in  the  election  of  one  {e) ;  bo, 
a  woman  may  be  appointed  an  orerseer  of  the  poor  (y). 


QmliflaAkm 
ftir  office. 


658.  To  the  holding  of  some  offices  is  annexed  a  qualifi- 
cation by  estate,  as  in  the  case  of  justices,  of  trustees  of 
turnpike  roads;,  and  commissioners  of  sewers ;  see  IKg. 
P.  I.  m.  tit  Justices  of  the  Peace,  P.  m.  tit.  High- 
ways (TtJBNPiKEs),  and  P.  m.  tit  Sewbbs. 

Before  the  9  Q.  4,  c.  17,  the  taking  the  sacrament  was 
indispensably  necessary  before  admission  to  office,  and  the 
taking  the  oaths  of  all^iance  and  supremacy  is  in  most 
cases  required  of  all  persons  for  their  qualification  to  hold 
office,  but  dedarations  and  affirmations  hare  been  substi- 
tuted in  favour  of  Quakers  and  some  other  dissenters,  and  a 
particular  oath  as  a  substitute  for  the  oath  of  supremacy 
and  abjuration  to  be  taken  by  Boman  Catholics;  see 
Dig.  P.  I.  tit  D188ENTEBS,  P.  I.  m.  tit  Quakers^  Bojcam 
Catholics. 


(m)  Com.  Dig.  tit  Officbk,  (B), 
dting  Callis  on  Sewon,  201. 

(a)  2  Inst.  382. 

(b)  CiJUs  on  Seweri,  202. 


(c)  Cro.  Jae.  18. 

Id)  4  Inst  311. 

(«)  OUffe  Y.  Ingram,  2  Str.  1114. 

(^)  R.  Y.  8hM9,  2  T.  R.  396. 
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V.  'Execution  of  Offices. 


IKCO&PORBAL 

BBRKDXTA- 

MBNT8. 


§  560.  OgUtt  thai  are  tneonyfotible. 
i^l.  Minuieriai  QfietM   executed 
by  teveral. 
Not  judicial  Qficee. 
Bseeption. 

562.  Survivonhip  qf  Office. 

563.  What  OffScee  may  be  exercieed 

by  Deputy, 
Offieee  in  Fee. 

564.  Ofieee  not  requiring  Skill. 


i  564.  Minieierial  Qffteet. 

565.  Judicial  Officee  cannot  be  or- 

ecuied  by  Deputy. 

566.  Powers  of  a  Deputy. 

567.  No  Deputation  without  Deed. 

568.  Principal  amwerable  for  De- 

puty. 

569.  Exception  a$  to  the  Betponti' 

bility  qf  Superior. 


§  559.  The  execution  of  an  office  is  to  be  considered  as 
to- 

1.  The  execution  of  seyeral  offices  by  one  person. 

2.  The  execution  of  one  office  hj  seyeral  persons. 

3.  The  execution  of  office  by  deputy. 

1.  I7i«  Execution  of  several  Offices  by  one  Person. 

560.  Offices  are  said  to  be  incompatible  and  inconsistent  Offices  that  m 
when,  f5fom  the  naultiplicity  of  duties  to  be  discharged^  they  **"P*  * 
cannot  be  executed  with  care  and  ability  (A).  Hence  it  is 
that  the  queen^  though  she  can  grant  an  office,  cannot 
execute  it  (t ) ;  so,  the  Chief  Justice  of  the  Court  of  Queen's 
Bench  cannot  be  prothonotary  or  clerk  of  the  papers,  though 
he  has  the  disposal  of  those  offices  (A) ;  so,  a  coroner  made 
sheriff,  ceases  to  be  coroner;  or,  a  parson  made  bishop,  to 
be  a  parson  (A);  or,  a  judge  of  the  Court  of  Common  Pleas, 
naade  a  judge  of  the  Court  of  Queen's  Bench  {I) ;  or,  a  re- 
membrancer of  the  Exchequer,  made  a  baron  of  the  Exche- 
quer (m);  so,  the  offices  of  mayor  and  town-derk  have  been 
held  mcompatible  because  of  the  subordination,  for  the  duty 
of  the  town-derk  is  to  attend  on  tiie  mayor  (n);  and  it  is  now 
settled,  that,  when  twoofficesare  incompatible,  thesubsequent 


(A)  lDoiigl.398. 
(0  4  Inst.  100. 

%  Verrior  t.  Sandwich  {Mayor), 
1  Sid.  301. 


(0  Dy.  139. 
(m)  Id.  197. 
(n)  R.  ▼.  Peryam,  2  Keb.  92. 


I 
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iNooRPOMAL   acceptance  of  one  vacates  the  other  (o);  but,  the  Chief  Jub- 
"  MBmn.^'     tioe  of  the  Common  Pleas  being  made  keeper  of  the  Great 


Seal,  continues  chief  justice  (p);  so,  by  custom,  the  same 
person  maj  be  a  judge  and  an  officer  to  execate  prooess, 
for  he  acts  in  different  respects,  as  where  baihffii,  or  mayor 
and  baaliffi,  are  judges  in  the  court  of  a  borough,  they  may 
also  be  officers  to  execute  the  process  of  the  same  court  (;); 
so,  the  bailiff  of  a  manor  may  be  the  steward  of  a  manor  (r); 
so,  a  mayor,  who  is  judge  of  the  court,  may  also  be  a 
gaoler  (s). 

2.  Execution  of  one  Office  by  several  Persons. 

Minbteml  561.  Ministerial  offices  may  be  granted  to  two  or  more 

offices  Qzecnted 

by  Kferal.         persons,  as  the  office  of  clerk  of  the  Crown  (/);  so,  where  the 

office  of  commissary  was  usually  granted  to  two  persons 

before  the  1  El.  c  19,  the  bishop  may  continue  to  grant  it 

to  two  (u) ;  but  ancient  offices  cannot  regularly  be  granted 

Not  judicial       to  two,  nor  otherwise  than  they  usually  have  been  Ix);  and 
offices* 

a  judicial  office,   established  at  common  law,  camiot  be 

granted  to  two  or  more  (y),  as  the  office  of  chief  justice 
or  other  judge  (z);  so  not  the  office  of  admiral,  for  it  is  judi- 
cial (a) ;  so  not  the  office  of  prothonotary  in  C.  P.,  for  it  is 
not  warranted  by  usage  (a),  sedsecus  as  to  the  prothonotaiy 
BioeptioB.  in  the  Q.  B.  (b);  but  an  office  established  by  Act  of  Pa^ 
liament,  though  it  be  in  part  judicial,  as  auditor  of  ^e  Court 
of  Wards,  may  be  so  granted  (c);  so,  chancellor  of  a  bishop 
where  it  is  warranted  by  usage  (</). 


(o)  MUward  t.  Tkateher,  2  T.  R.  («)  Jtmes  ▼.  Seam,  4  Mod.  17. 

81.  («)  HaretrndLeiiurt,  Hob.  214;  4 

(p)  1  Sid.  338 ;  see  also  Dy.  159;  Inst.  148 ;    WMer  r,  Umke,  W. 

Cro.  Car.  600 ;  Poph.  28.  Jo.  263. 

{q)  Crane  t.  Holland,  Cro.  Car.  (y)  /ones  t.  Beau,  n^. 

138 ;  S.  C.  nom.  Craine  t.  Holland,  (x)  2  RoU.  Abr.  152. 

W.  Jo.  193.  (a)  4  Init.  146. 

(r)  Oybwn  ▼.   Seari,  Cro.  Jac.  (b)  Sbow.  289. 

178,  citing  29  H.  8.  (e)  11  Co.  3. 

(«)  OaMel  widow  ▼.  aerk,  Cro.  Id)  Joneeyr,  Beau,  4  Mod.  18 ;  tec 

El.  76.  also  Show.  289. 

(0  11  Co. 3b;  2 RoU. Abr.  152. 


EXECUTION  OF  BY  DEPUTY.  449 

562.  If  a  grant  be  to  two  without  saying  the  survivor,   incobporbal 
if  one  die,  the  survivor  shall  not  have  it  (e) ;  but  if  the        mvnts.  ' 


queen  grants  an  office  to  two  and  the  survivor,  and  after-  sarYiTonhip  of 
wards  gnmts  to  A.  when  the  office  v€Lcare  cont^erit,  the  ^^^' 
grant  shall  not  take  effect,  though  it  be  granted  in  rever- 
sion, till  both  die,  for  during  the  life  of  either  the  office  is 
not  entirely  vacant  (/)• 

3.  Execution  of  Offices  by  Deputy y  or  otherwise. 

563.  As  to  this  point,  there  are  some  offices  which  in  What  offioei 
their  nature  and  constitution  imply  a  right  of  exercising  ^^  b/L-* 
them  by  deputy ;  some  which  in  their  nature  cannot  be  so  ^'^^' 
exercised,   and  others  which  may  be  so  exercised  if  the 

power  be  annexed  to  the  grant,  otherwise  they  cannot  be  so 
exercised. 

Of  the  first  description  are  offices  of  inheritance,  as  the  Offioei  in  fee. 
office  of  Earl  Marshal  of  England,  forester,  park-keeper, 
&C.,  which  may  be  exercised  by  deputy  {g) ;  so,  also,  the 
office  of  high  (instable  of  England  (A) ;  so,  he  who  holds  in 
fee  by  personal  service  may  make  a  deputy,  for  the  estate 
may  descend  to  a  woman,  infant,  &c.,  who  may  be  incapa- 
ble of  doing  it  in  person  (t);  and  if  parceners  cannot  agree 
in  nominating  a  deputy.  Chancery  will  direct  them  to  draw 
lots  who  shall  nominate  first  (A). 

564.  Where  nothing  is  required  in  an  officer  but  super-  Offices  not  re- 
intendency,  he  may  make  a  deputy  (Z),  and,  therefore,  a  con-  ^  ™* ' 
stable  may  make  a  deputy  (m);  so,  every  ministerial  officer  Miniiterial 
may  make  a  deputy,  as  a  chamberlain  or  alderman  (n),  unless 

where  the  office  is  granted  to  be  executed  by  him  in  person, 

(0  /Mwt  ▼.  Pugh,  2  Sdk.  465.  (/)  H.  t.  LetUhal,  3  Mod.  150. 

(/)  AmdHor  Curle*9  ea»e,ll  Co.  4.  (m)  Phelpt  ▼.  Wmeheombef  Moor, 

is)  Plowd.  380;  Stnri  of  Shrew*-  845;  S.  C,  nom.  Phelpe  ▼.  Whu- 

Vr^'coie,  9  Co.  48  s  Z  Inst.  382.  eomhe,  RoU.  Rep.  274  ;    see  also  1 

(k)  Katw.  171  a.  RoU.  Abr.  591 ;  3  Bulstr.  78;  1  Lev. 

(0  2  lost.  34.  233. 

{k)8tpmourY.  Bemiet, 2  Atk.  482.  (n)  I  RoU.  274. 

VOL.  I.  GO 
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iNcoAPOEBAL  theii  hc  caiuiot  make  a  deputy  {o) ;  so,  an  auditor  in  the 
"ifSNTs.^*  Exchequer  {p) ;  (but  see  now  4  &  5  W.  4,  c.  15,  Dig.  P.  i. 
tit  C!ouRT8  (Exchbqubb))  ;  so,  if  an  office  of  labour  of  small 
regard  be  granted  to  a  peer^  he,  in  reepect  of  tiie  dignity  of 
his  person,  may  make  a  deputy,  as  if  a  peer  be  made 
steward  of  a  court-baion,  parker,  &c.  {g) 

So,  a  sheriff  though  made  by  the  queen's  letters  patent 
may  make  a  deputy  (r);  so,  a  bishop  on  his  creation  has 
the  power  of  appointing  deputies  («) ;  and  the  office  of  derk 
of  the  outlawries  of  the  C.  P.,  which  belongs  to  the  At- 
tomey-Greneral,  is  inyariably  exercised  by  deputy  (^);  so» 
generally,  every  officer  who  may  assign  his  office  to  another 
may  make  a  deputy  (t),  Med  secus  as  to  the  marshal  of  the 
King's  Bench  Prison,  (now  the  Queen's  Prison,  see  Dig. 
P.  m.  tit.  Prison),  who,  although  he  has  power  to  grant  the 
office  for  life,  yet  cannot  authorize  the  grantee  to  make  a 
deputy  (x). 

Jadtelal  oAoea  565.  A  judical  officer  cannot  as  a  rule  make  a  deputy,  as 
cstodi  by  do-  the  Lord  Chancellor  (y),  or  a  justice  of  either  bench  (r);  so, 
P*^*  hi^  steward  of  the  realm,  for  he  is  a  judge  upon  the  trial 

of  peers  (a) ;  so»  not  a  coroner,  nor  an  escheator  (b) ;  yet  if  a 
judicial  office  be  granted  tenewP  per  $e  vel  deputahtmy  he 
may  make  a  deputy,  as  the  recorder  of  London  (c);  0O| 
where  ancient  usage  allows  a  deputy,  a  judicial  officer  may 
make  a  deputy  (d). 

F»««n  of  de.  566.  A  deputy  has  power  to  do  every  act  which  his  prin- 
^  '  dpal  might  have  done,  Parker  y.  Kett(e);  and  it  is  there 

(o)  R.  ▼.  Lmikmi,  3  Mod.  150.  (y)  4  lut  88. 

ip)  4  lost  106.  (m)  1  RoU.  Abr.  274. 

(ff)  Acrl  ^SkrtwtHay'M  mm,  9  (a)  4  Inst.  49. 

Co.  49.  (»)  UU.  Reg.  446. 

(r)  PA«4w  V.  Wimteomke^  RoO.  (e)  1  Ur.  76. 

Rep.  274.  (il)  4  Imt.  126, 128. 

(«)  2  Sid.  138.  (e)  1  Sdk.  95;  S.  C.p  1  Ld. Rarn. 

(0  4  lul.  101.  658. 

(jr)39H.6.34:  2  RolL  Abr.  154. 


NO  DEPUTATION  WITHOUT  DEED.  451 

said,  that  this  is  so  essentially  incident  to  a  deputy,  that  a   inco&pomal 

BBREOITA* 
MENT8. 


man  cannot  be  a  depnty  to  do  any  single  act,  nor  can  he  be 
restnuned  by  covenant  to  some  particulars  of  his  office,  as,  if 
the  onder-sheriff  covenant,  that  he  will  not  execute  any  pro^ 
cesB  for  more  than  dE20  without  special  warrant  from  the 
high  sheriff,  this  is  void,  because  the  under-sheriff  is  his 
depaty,  and  the  power  of  the  dqputy  cannot  be  restndned 
to  be  lees  than  that  of  his  principal  (g).     But  regularly  a 
depaty  cannot  make  a  deputy,  for  that  imports  an  assign- 
ment of  all  his  authority,  which  is  not  assignable  {ff) ;  but 
a  depaty  may  depute  another  to  do  a  particular  act,  as  if  A. 
be  appointed  steward  of  a  copyhold  court,  to  be  exercised 
by  himself  or  depaty,  and  he  appoint  B.  his  deputy>  who 
authorizes  D.  and  C.  to  take  a  surrender  of  a  copyhold  tene- 
ment, the  suFrender  will  be  good,  being  only  a  single  act  (^). 
A  depaty,  however,  ought  to  act  regularly  in  the  name  of 
bis  principal,  as  an  imder-sheriff  does  all  in  the  name  of  the 
eberiff  (^),  and  all  his  acts  are  in  right  of  his  principal  and 
as  his  servant  (A);  but  an  act  by  a  deputy  in  his  own  name 
wiD  be  good,  except  in  special  cases  (t). 

567.  As  an  office  is  a  thing  which  lies  in  grant,  regur  No  ctqmtatiiDi» 
lariy  an  officer  cannot  be  appointed  without  deed,  so  neither 
can  there,  according  to  the  better  opinion,  be  a  deputation 
without  deed  (t);  although  it  has  been  said  that  the  deputa- 
tion of  an  office  is  in  its  own  nature  grantable  by  parol, 
and,  therefore,  though  it  should  happen  to  be  granted  in 
writings  yet  since  it  is  in  itself  grantable  by  parol,  it  may  be 
revoked  by  parol  {h\ 

An  under-sheriff  may,  however,  be  appointed  by  parol,  for 
he  claims  no  interest  in  the  office,  but  as  servant  (/);  so,  a 
high  constable  may  appoint  a  deputy  by  parol  (m)* 

(f)  Pm'ier  T.  Keti,  1  Saft.  95 ;  Mod.  147. 
S.  C,  Ld.  Raym.  658.  (k)  Ca.  Law.  and  Eq.  74. 

(A)  11  E.  4.  1  b.  (0  Clecoii  ▼.  Deny*,  Cro.  EI.  67. 

(0  Parker  t.  Keii,  1  Salk.  96.  (m)  Mdhurti  y.  Watte,  3  Barr. 

(i)  OawiomamdLordDaere'seate,  1259. 
1   Leon.  219;    M.  ▼.  Lenihal,   3 
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568.  Bj  the  2  H.  6,  c  10,  it  is  provided,  that  all  offieen 
who  are  by  their  letten  patent  to  appoint  derks  and  mi- 
niflters,  shall  be  charged  to  appoint  sudi  for  whom  they  will 
answer  at  thdr  peril,  and  regularly,  all  oflBcers  shall  answer 
for  their  deputies  (n) ;  so»  the  francbiBe  of  a  lord  shall  an- 
swer for  a  bailiff  put  in  by  hhn  (o);  and  upon  the  rule  of 
respondeat  euperiary  regularly,  all  officers  shall  answer  of 
their  deputies,  in  the  same  manner  as  if  the  acts  were  done 
by  themselves  (p),  unless  it  be  in  criminal  cases,  therefore, 
sheriffi  shall  answer  for  the  escapes,  amerciaments,  &c.  of 
their  deputies  (p) ;  so,  where  tiie  warden  of  the  Fleet  in 
fee  granted  the  office  for  life  to  A.,  who  suffered  escapes, 
he,  and  not  A.,  was  held  liable  {q) ;  so,  where  a  person 
was  appointed  collector  of  tiie  customs  in  a  certain  port,  who 
was  empowered  by  the  1  £L  c.  12,  to  appcnnt  a  deputy,  and 
a  deputy  so  appointed  by  him  concealed  the  goods  of  a  mer- 
chant, and  the  customer  h&ng  ignorant  thereof,  returned  on 
oatii  into  the  Exchequer  the  customs  of  this  port,  according 
to  the  information  of  his  deputy,  it  was  held,  that  he  shonU, 
notwithstanding  his  ignorance,  answer  for  the  act  of  Iub 
deputy  (r) ;  but  if  a  derk  in  an  office  mis-enter  anytiiing,  it 
was  held,  that  he  himself  should  be  punished,  and  not  the 
master  of  the  office,  because  he  took  a  fee  for  it  {$). 


Ezoeptioii  at  to 
reipoiiribility 
of  superior. 


569.  Generally,  an  act  of  the  deputy,  without  the  assent 
of  his  superior,  will  not  be  a  forfeiture  of  the  office,  as  the 
act  of  an  imder-sheriff  or  under-bailiff  is  not  a  forfeiture  of 
tiieofficeof  the  sheriff  or  bailiff  in  fee  (0;  but  it  seems  from 
otiier  cases  that  if  a  deputy  suffers  escapes,  it  is  a  forfeiture 
by  the  prindpal,  unless  such  deputation  be  made  for  lif^ 
and  then  tiiie  grantee  for  life  only  forfeits  the  office  (v),  see 
further  Dig.  P.  m.  tit  Pbisons. 


(n)  2  Inst.  466. 

(o)  Dean  and  Chapter  o/SL  PauVe 
eoMe,  died  2  hew,  160. 

(p)  4  Co.  S3;  2  Inst.  466. 

(q)  Ph$mmer  ▼.  WhUekeoii,  2  Ler. 
158. 


(r)  Dy.  238,  pi.  38. 

(«)  1  Leon.  146. 

(0  2  Inst.  190. 

(«)  R.  ▼.  Ladf  Bougkion,  2  Ler. 
71.  See  tlM  Dy.  278;  Cro.  EL 
534 ;  Poph.  119. 
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So  it  has  been  said,  that  though  a  mandamtu  will  not  lie   incobpoaiai. 
for  a  deputy,  yet  it  lies  for  him  who  deputes  him,  to  have 
such  deputy  either  admitted  or  restored,  for  that  otherwise 
he  mi^t  be  deprived  of  his  power  to  make  a  deputy  (or). 


HBRBDITA- 
MBNT8. 


VL  aatj^t  Estate  mag  it  j^ati  in  an  HMSa. 


S  570.  Bitate  in  am  Ofiee  to  a  Mm 
mul  ki$  Heir; 

571.  BHoiefor  L{fe  in  an  Qfice. 


§  572.  Curtesy  in  an  Ofice. 
673.  Dower  in  an  Office. 
574.  No  TVtut  €un  he  created  in  « 
Office. 


§  570.  Many  offices  are  hereditary,  and  having  existed  Estete  in  an 
time  out  of  mind,  may  be  stud  to  be  derived  from  immemraial  ^^^hTteinir 
usage,  or  they  may  be  granted  to  a  man  and  his  heirs,  or  for  life, 
for  years,  or  during  pleasure  only,  see  ante  §  547  et  seg.  (y) 

Many  offices  in  fee  may  be  settled  and  confirmed  to  the  EntaU  of 
beirs  of  the  body  of  the  grantee,  as  the  office  of  the  Earl 
Manhal  of  England  (z);  so,  there  may  be  an  estate  tail  of 
the  office  of  steward,  receiver,  or  bailiff  of  a  manor,  because 
it  is  exercisable  within  lands  (a) ;  so,  of  thechamberlainship 
of  Ae  £xchequer(i);  so,  it  may  be  granted  by  a  man  to  be 
Rgranted  to  himself  and  the  heirs  male  of  his  body  (&);  or 
there  may  be  a  covenant  to  stand  seised  of  it  to  the  use  of 
another  (c);  but  it  has  been  held,  that  the  great  chamber- 
lainahip  of  England,  being  inherent  in  the  blood  of-the  first 
gnntee,  was  incapable  of  alienation,  and  could  not  therefore 
be  entailed  (<f> 

(')  R,  ▼.  Preeident,  ifc,  qf  the 
Utarehee,  1  Lev.  306;  S.  C,  2  Keb. 
738;  8.  C,  1  Vent  HO. 

(y)  Dy.  285 :  Earl  fif  Shrewe^ 
tery'f  ease,  9  Co.  48 ;  ReyneWs 
Mfe,9Co.99;  2  Inst.  382. 

(m)  I  H.  7.  28,  dted  in  Netfirs 
OM,  7  Co.  S3 ;  but  aee  Show.  P.  C. 
If  when  Um  doctrine  laid  down  in 


that  case  ia  called  In  question. 

(a)  1  Inst.  20.  a.;  1  BoIL  Abr. 
838. 

(b)  W.  Jo.  114. 

(c)  Id.  118.  See  also  Comb.  196; 
3  Mod.  145. 

(d)  W.  Jo.  96,  per  three  jnstices 
contra  Crew,  C.  J. ;  Collins'  Claims 
Peer.  181. 
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iNcoKPORBAL       571.  At  ooixunon  law  all  offices  of  jastioe  were  grantable 
MBNT8. '     for  life^  (see  antey  §  548),  but  it  is  said,  tliat  when  the  queen 


Eitete  for  life  grants  an  office  at  will,  though  she  should  grant  to  ii» 
^^  ^'  patentee  a  rent  for  his  life  for  the  exerdse  of  the  same,  yet 
this  was  no  absolute  estate  for  life,  because  the  rent  b^ 
granted  on  account  of  the  office,  and  in  dischaige  of  the 
duties  of  the  place,  whenever  his  interest  in  the  office  ceased, 
the  rent  would  determine  also,  being  originally  granted  for 
the  exercise  of  the  office  in  which  he  ceased  to  be  con- 
cerned (e). 

An  office  granted  for  life  may  be  granted  with  remainder 
over  to  another  for  life  (/).  So,  the  lord  of  a  manor  may 
by  deed  grant  the  stewardship  of  the  numor  of  the  courts 
thereto  belon^ng,  for  the  life  of  the  grantee  so  as  to  bind 
the  future  owners  of  the  manor  (g). 

Caiteqrinui  572.  Curtesy  and  dower  are  both  incident  to  offices  of 
inheritance.  From  an  early  case  cited  by  Liord  Coke,  it 
appears  that  John  Duke  of  Lancaster  claimed  to  exercise  the 
office  of  seneschal  of  England,  at  the  coronation  of  Kchard 
2,  as  tenant  by  curtesy,  which  daim  was  allowed;  and  a 
similar  daim  was  made  at  the  same  coronation  by  John 
Dymock,  to  the  office  of  King's  chamiuon,  which  was  in 
like  manner  allowed  (h). 

offioT^ '"  *"  ^^^'  ^*  *  woman  may  be  endowed  of  an  office  of  inherit- 

ance, as  of  the  office  of  the  marshalsea,  to  hare  the  third 
part  of  the  profits,  and  in  such  case  she  shall  be  contributory 
to  a  third  part  of  the  charge ;  so,  she  may  be  endowed  ik 
tertid  parte  exiiuum  provenenty  de  custodid  gaola  AbbaA. 
Westm.,  or  of  the  third  part  of  the  profits  of  courts,  finee^ 
heriots,  &C.  (t) 

(e)  1  Inst.  42.  a.  616. 

(/)  Earl  of  Shrtwabury'M  coie,  (A)  Coll.  Claims  Peer.  5. 

9  Co.  48.  (i)  Plow.  379 ;  Perk.  342;  P.  N. 

(jf)  BartMt  ▼.  Downei,  3  B.  &  C.  fi.  149 ;  1  Inst.  32.  a. 
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574.  In  Bettamy  v.  Burrow  (A)^  it  was  held,  that  a  trust  iKcompowBAt. 
might  be  created  of  aa  office^  and  that  an  office  might  be  "uKvn^' 
granted  to  one  in  trust  for  another,  but  subsequent  ded-  Notnutcanbe 
dons  hare  made  this  doctrine  very  questionable ;  thus,  in  ^jj^^  ^  ^ 
Law  v.  Lau){l),  where  A.,  by  his  interest  with  the  oommis- 
donerB  of  excise,  got  an  office  in  that  branch  of  the  revenue 
for  B.,  who  in  consideration  thereof  gave  a  bond  to  A.  to 
pay  him  j6lO  per  annum  as  long  as  B.  enjoyed  the  place, 
equity  would  relieve  against  the  bond ;  so,  in  Parsons  v. 
Thompson  (m)  and  Garforth  y.  Feam  (n),  it  was  held,  that 
if  an  action  for  money  had  and  received  were  brought  upon 
the  footing  of  an  agreement  to  allow  a  certain  proportion  of 
the  profits  of  the  office,  in  consideration  of  his  having  pro- 
cared  or  been  aiding  to  the  defendant's  appointment  to  it, 
the  pliuntiff  could  not  recover;  in  the  latter  of  these  cases 
it  is  said,  '*  The  appointment  of  any  customer  contrary  to  tiie 
12  R  2,  c.  2,  is  a  misdemeanour.  That  statute,  though 
very  andent^  is  certainly  not  obsolete,  it  is  the  statute  under 
which  they  are  sworn  in  the  Exchequer.  It  not  only  pro- 
hibits the  appointment,  but  goes  on  to  say,  that '  none  that 
panueth  by  him  or  by  others,  privily  or  openly,  to  be  in  any 
manner  of  office,  shall  be  put  in  the  same  office  or  in  any 
other,'  and  the  5  &  6  Ed.  6,  c  16,  makes  void  all  promises, 
bonds,  and  assurances,  as  well  on  the  part  of  the  bargainor 
as  the  bargainee  (o);"  so,  where  A.  and  B.,  part  owners  of 
a  ship,  and  also  husbands  or  managing  owners,  sold  a  part  of 
their  interest  to  C,  and  the  deed  contained  a  covenant  that 
C.  should  be  appointed  to  the  command  of  the  ship,  and 
that  A.  and  B.  should  continue  husbands,  it  was  held,  that 
though  the  covenant  to  continue  C.'s  agents  in  the  concern 
of  the  ship  might  be  lawful  if  it  stood  alone,  yet  the  deed 
being  founded  on  a  contract  for  tiie  sale  of  the  shares,  with 
a  stipulation  for  the  appointment  to  the  conunand,  and  the 
continuance  of  the  management,  it  was  illegal  and  void,  in- 

(k)  Ca.  temp.  TUbol,  97.  (n)  Id.  327. 

(0  Id.  140.  (o)  Ptr  Ld.  Looghborongh,  lb. 

(m)  1  H.  Bl.  322. 
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IMCO&POABAL   asmuch  as  it  was  contrary  to  the  interest  of  the  charteren 
"iiiEirrt.^'     and  the  otherowners  (p),  seefurther^  as  to  thesaleof  offioo^ 


Dig.  P.  HL  tit  Offigb& 


676.  There  may  also  be  a  reveraonary  interest  in  an 
office  (;)• 


VIL  f^ofo  on  <!MSce  mag  be  ftnbitA  or  lost. 


§  576.  Faffeiiur§  qf  an    Ofiee  bp 
Abuaer, 

577.  Fbffeiture  qf  an    Cffiet   hy 

JSToM-tiffr. 

578.  Where  Non-aitendanee  ie  no 

Forfeiture* 

579.  /»  reepeet  qf  private  Maitere* 

580.  Breach  of  Condition. 

581.  Fbffeiiwre  ky  Rrfneer, 

582.  Forfeiture  by  whose  Act, 
Tenant  in  Tail. 
Qglcerfor  Life, 
Deputy. 

583.  Joint  Oficere. 

584.  Forfeiture  to  the  Crown. 


§  585.  LoeerfOffteeforhmfdenef. 

586.  Scire  FaciaetWhenneceuerf, 

587.  Loe§  hy  Saie  ofOfice. 
What  Ofieee  within  the  Ste- 

tute,  or  otherwiee. 

588.  SaU  of  Office,  how  far  Ukftl 

at  Common  Law. 

589.  Loee  qf  QffSce  by  Aeapienee 

qf  another  Office. 

590.  By  Dutruction  rf  the  Tlii»§ 

to  which  the  Office  it  a- 
nexed. 

591.  By  Neglect  to  qualify. 

592.  By  Demise  qfthe  Crowa. 

593.  By  Surrender. 


Forfritore  of 
an  office  bj 
aboaer. 


§  576.  To  every  grant  of  an  office  is  annexed  a  conditioa 
in  law,  that  the  officer  shall  do  that  which  to  the  office 
belongs,  and  for  breach  of  the  condition  the  office  is  for- 
feited (r).  An  office  may  be  forfeited  three  ways,  namdji 
by  abuser,  by  non-user,  and  by  refuser. 

Wherever  an  officer  acts  contrary  to  the  nature  and  doty 
of  his  office,  the  same  is  forfeited  (s);  as  if  a  gaoler  soffen 
voluntary  eacapes^t),  or  is  guilty  of  extortion(tf) ;  so,  if  t 
sheriff  suffer  a  felon  to  escape,  whether  voluntarily  or  ne- 
gligently, it  is  a  forfdture,  though  the  office  be  for  life  orin 


(p)  Card  Y.  Bope,  2  B.  &  C.  661. 
{q)  See  ante,  §  544. 
(r)  Iitt.,1.  378slliirt.233.   See 
»i»o  BartlettY.Downee,ZB,8iC.  617. 


(e)  1  Inft  233. 

(0  it  ▼.  Lenthal,  3  Mod.  143. 

(k)  R.Y.LadyBouyhtmh^hBfJ^' 


\ 
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fee(x);  but  one  negligent  escape  is  not  a  foifeLtore^  though   xmcorporbal 

it  18  otherwise  with  a  voluntary  escape,  or  with  two  ne*       mbmtb.  * 

^Ugent  escapes  (y);  but  the  act  of  forfeiture  by  a  gaoler,  who 

lias  but  a  particular  estate,  as  for  life  or  years,  does  not 

affect  him  in  reversion  or  remainder  who  has  the  inheiit- 

anoe,  whose  title  shall  immediatdj  accrue  upon  such  for^ 

feitore,  and  not  go  to  the  queen  {z). 

So,  itisto  be  understood,  that  if  any  keeper  kill  any  deer 
without  warranty  and  convert  them  to  his  own  use,  or  cut 
anj  trees  or  underwood,  it  is  a  forfeiture  of  his  office(a). 

577.  With  respect  to  non-user  of  an  office,  a  distinction  Forfeitiire  by 
18  to  be  taken  where  the  office  concerns  the  administration  ''^'^''^' 
of  justioe  or  the  commonwealth,  and  when  it  concerns  a 
private  individual  (b).  In  the  firstcase,  the  officer  exofficioy 
or  of  necessity,  ought  to  attend  without  demand  or  re- 
quest; in  this  case,  therefore,  by  non-user  or  non-attend- 
ance, the  office  is  forfeited,  as  the  office  of  chamberlain, 
tbe  Exchequer  prothonotary,  clerks  of  the  warrants,  &c.  in 
the  Common  Pleas,  for  the  attendance  of  these  officers  is  of 
QeoesBity  for  the  administration  of  justice,  and  the  attend- 
ance of  the  derik  of  the  market  is  of  necessity  for  the  com- 
mouwealtL 


578.  So,  non-attendance  is  a  good  cause  of  forfeiture  of  where  non- 

■ttendanoe  I 
no  foifSeitnre. 


the  office  of  recorder,  his  office  being  a  public  office  relating  ■***"^"**  ^ 


to  the  administration  of  justice  (c).  But,  when  the  officer 
ooght  not  to  attend  and  exerdse  his  office  but  upon  demand 
or  request  of  him  to  whom  he  is  officer,  there  non-attend- 
ance is  no  cause  of  forfeiture  without  demand  or  request 
made,  as  where  the  office  of  steward  is  granted  to  one  to 

(')  8hr  Jokm  Savage**  ease,  Dj.  3.  b. 
l&l  b;  2  RoU.  Atv.  155.  (b)  Sari  qf  ShrfWsburp'M  ca»e,  9 

(jr)  39  H.  6.  o.  33  ;  2  RoU.  Abr.  Co.  50. 
lU;  2  Vera.  173.  (e)  R.  ▼.  Tpnoieh  (BaiUf*,  Sfc), 

(')  R.  ▼.  Lady  Bougkitm,  2  Ler.  2  Salk.  435 ;  S.  C,  2  Ld.  Raym. 

n.  See  tlio  P6pb.  119.  1233.    See  aleo  4  Burr.  1999. 

(e)  1  Inet.  233,  citing  15  E.  4. 
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iNooEPOKKAL  hold  cooTts  wheii  he  shall  be  required,  it  ib  implied  in  tbe 
"  »*NTB.^'     grant  that  he  is  not  bound  to  hold  courts  but  upon  request, 


and  non-attendance  without  request  made  is  no  cause  of  for- 
feiture (^;  so,  if  a  man  grants  an  annmty  fro  coitsSw  m- 
pendendo,  he  is  not  bound  to  give  counsel,  but  upon  request 
made  {e).  But  bare  non-attendance  will  not  be  a  cause  of 
forfeiture ;  therefore,  where  the  king  gave  a  licence  to  t 
serjeant-at-arms  for  not  attending  the  Chancellor,  it  was  no 
forfeiture,  though  the  licence  was  only  by  parol  {/) ;  so,  if 
an  officer  be  imprisoned  for  a  misdemeanour  in  his  (3&ce, 
non-attendance  during  his  imprisonment  is  no  forfeiture  (^), 
particularly  if  the  non-attendance  arise  from  sicknesB  (NT 
other  inevitable  accident  (A). 


In  respect  of  579.  When  the  office  relates  to  any  man's  private  con- 
priTatemAtten.  ^^^^^  ^^  ^^  officer  ought  ex  officio  to  attend  his  office 
without  request,  there  the  non-user  or  non-attendance  is  no 
cause  of  forfeiture  unless  the  non-user  or  non-attendance  u 
cause  of  prejudice  or  damage  to  him  whose  officer  he  is,  in 
something  which  concerns  his  charge,  as  if  a  paricer  does 
not  attend  one  or  two  days,  and  within  those  days  no  pie- 
judice  or  damage  happens,  it  is  no  forfeiture,  but  if  by  les- 
son of  his  absence  persons  unknown  kill  any  deer,  it  is  a  for- 
feiture of  his  office,  and  therewith  agrees  5  £.  4. 6,  cited 
Earl  of  Shrewsbury's  case  (t). 


Breech  of  con- 
dition In  law. 


680.  K  conditions  in  law  which  are  annexed  to  offices  be 
not  observed  and  fulfilled,  the  breach  is  a  cause  of  forfdture, 
whether  it  be  by  non-user  or  abuser  {j);  therefore,  in  the  case 
of  a  searcher  of  customs  in  a  port  town,  if  neither  the  seardier 
himself  nor  any  of  his  deputies  attend,  though  it  do  not  ap- 


(d)  R.  T.  fy9wieh  (Balifi,  ^e,), 
2  Salk.  435;  S.  C,  2  Ld.  Raym. 
1233.    See  alto  4  Bvrr.  1999. 

{€)  39  H.  6.  22,  cited  Earl  of 
Shrewtbury'icaae,  9  Co.  50 ;  Brum'9 
coftf,  Dy.  369. 


(/)  Moor,  193. 
(p)  R.  ▼.  Rook9,  Cro.  Car.  492, 
(*)  lb.;  R.  T.  WHii  (Cbf?KW^«i). 
4  Barr.  1999. 
(i)  9  Co.  50  b. 
0')  11  E.  4.  1.  b. 
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pear  to  be  fit>m  actual  negligence,  yet  this  voluntary  ab-  xncorpomax. 
sence  by  himself  and  his  servants  is  deemed  not  crasta  ite-  '^jTnts.^' 
ghgentia  merely,  but  a  voluntary  omission  and  forfeiture  (A) ; 
80,  too,  ''If  a  gaoler  leaves  the  prison  doors  unlocked,  and 
the  priaoners  escape,  it  is  to  be  considered  not  only  a 
negligent,  but  a  voluntary  escape  (/) ;"  for  these  condi- 
tioDs,  being  pro  cammodo  regis  et  popuH,  are  held  to  be  as 
strong  and  binding  as  express  conditions  (m) ;  and,  therefore, 
though  the  office  of  forester,  or  the  like,  descend  to  an  in- 
fcnt,  or  feme  caverif  (where  by  law  they  may  so  descend),  yet 
if  they  are  not  exercised  by  sufficient  deputies,  they  become 
forfeited,  notwithstanding  the  natural  debility  of  the  prind- 
pal(ii);  so,  if  a  parker  or  forester  cut  down  trees  for  re- 
parations, so  as  not  to  leave  sufficient  for  browse,  shade,  and 
cover  for  the  game,  this  will  be  a  forfeiture,  because  he 
breaks  the  condition  annexed  in  law  to  his  office,  that  he 
will  preserve  the  game  and  not  do  anything  that  may  di- 
miniBh  and  destroy  them  (o). 

581.  As  to  refusal,  in  all  cases  where  an  officer  is  bound  Forfeiture  by 
upon  request  to  exercise  an  office,  if  he  neglects  to  do  it  '^"■^• 
upon  such  request,  he  forfeits  it,  as  if  the  steward  of  a  manor 

is  requested  by  the  lord  to  hold  a  court,  whidi  he  doth 
not,  it  is  aforfeiture  (p) ;  so,  as  arecorder  is  bound  to  attend 
and  asnst  at  the  sessions,  to  direct  a  corporation  in  the  pro- 
ceedings of  justice,  his  non-attendance  was  held  to  be  a  cause 
of  forfeiture  (q) ;  but  it  must  be  a  general  refusal  or  neglect 
to  attend,  to  occasion  such  a  forfeiture  (r). 

582.  If  tenant  in  tail  of  an  office  commit  a  forfeiture,  Forfettwe,  by 

whose  act. 

{k)  IL  T.  Rookf,  Cro.  Cor.  492.  385.   Seealto  Poph.  119  ;  1  And.  29; 

(0  Per  CuHmm,  lb.  Moor,  707  ;  2  Mod.  121. 

(m)  lit,  lect.  378,  379 ;  1  Inst.  (jf)  Earl  qf  Shrewibury'i  com,  9 

233,  234.  Co.  50  b. 

(»)  8  Co.  44;   Cro.  Car.    556;  (q)  Serjeant   Whitaere'e  eaee,  2 

Hard.  11.  SaUc.  435 ;  S.  C,  2  Ld.  Raym.  1233. 

(o)  litt,  sect.  378,  379 ;  1  Inst.  (r)  R.  ▼.  WelU  {Cktrporation),  4 

233 ;  Pemkroke  ▼.  Berkeley,  Cro.  El.  Burr.  1999. 
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nrooMPOBBAL  this  shall  bind  the  issue  hj  force  of  the  concQtion  taeiii  ao- 
"?Bi^^*     nezed  by  law  to  the  e8tate(«);  but  if  an  officer  for  life 

T^,n»  {n  ♦««"  commit  a  forfeiture^  this  shall  not  affect  him  that  hath  the 

Officer  for  life,   inheritance  (iy 

Dqmtj.  If  the  deputy  of  an  office  in  fee  does  any  act  by  wludi 

the  office  is  forfdted,  the  inheritance  of  the  office  is  thereby 
lo6t(«);  but  if  a  person,  having  an  office  of  inheritance, 
grants  a  lease  of  the  same  for  life  and  the  lessee  oommitB  a 
forfeiture,  the  office  for  life  is  forfeited  to  him  in  reveiaoQ 
and  not  to  the  Crown  (r). 


Joint 


688.  Where  an  office  is  granted  to  two,  and  one  of  them 
is  attainted  of  treason,  the  other  shall  not  fi>rfdt;  therefore, 
where  the  office  of  guardian  and  keeper  of  the  park  was 
granted  to  two,  with  a  certain  fee,  during  their  Kves,  and 
the  longest  liver  of  them,  to  be  exerdsed  by  them  or  thdr 
sufficient  deputy,  for  whom  they  should  answer,  and  one  of 
them  was  attainted,  it  was  held,  that,  being  only  an  office  of 
skill  and  coniBdence,  the  same  was  not  forfeited,  but  that 
the  other  should  hold  the  same  with  the  profits  mddent 
thereto  (x);  but  where  it  is  an  office  of  trust  and  confidence, 
and  one  of  the  joint  officers  is  attainted,  the  entire  office  is 
forfeited  to  the  queen,  for  she  cannot  make  one  to  occapy 
in  common  with  another  (y). 


Forfeitare  to 
the  Crown. 


684.  If  an  office  be  forfeited,  the  Crown,  as  a  rule,  diall 
have  the  benefit  of  the  forfeiture,  (but  see  supra,  §  582), 
and,  therefore,  where  a  statute  makes  an  office  void  for  any 
cause,  the  queen  shall  have  the  forfeiture  (z) ;  so,  where  the 


(«)  Ne^iTt  eoie,  7  Co.  34  b, 
citfng  22  An.  34 ;  8  H.  4.  18 ;  39 
H.  6. 32;  HE.  4.  1;  20  £.4.  5,6; 
NeviPi  ease,  Plow.  370. 

(0  R,  T.  Lady  Brouyhfon,  2  Ler. 
71.  See  also  Poph.  119 ;  2  Roll  Abr. 
155. 

(ff)  Bro.  Abr.  tit.  Deputy,  pi.  7. 
See  also  Dy.  278 ;   Cro.  El.  534 ; 


Poph.  119. 

(9)  R.  ▼.  MmUote,  3  Lev.  288; 
S.  C,  2  Selk.  469,  noogajdag  Laif 
BnughUm*9  cote,  M|p. 

(«)  NeviV9  eM€,  Flowd.  378. 

(y)  Id.  380.  See  tko  Brook,  tit 
Office,  pi.  51. 

(j)  R.  T.  MmUov€,  3  Lbw.  289. 


i 
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office  of  ardideacon's  raster  was  forfeited  under  the  5  &  6   incokfoakal 
E.  6^  c  16,  against  the  sale  of  offices,  it  was  held,  that  the       mbkts.  * 
archdeacon  being  disabled,  the  king  as  sopreme  ordinary 
should  have  the  nomination  (a). 

585.  Besides  the  above-mentioned  causes  of  forfeiture,  Lom  of  office 
an  office  may  be  lost  by  other  causes,  as  insufficiency,  or  Ji^y. 
inability  to  execute  it,  thus,  if  a  superior  put  a  deputy  into 
an  office,  exerciseable  by  deputy,  who  is  ignorant  and  un- 
Bkilfbl,  or  otherwise  unable  to  fulfil  the  duties  attached  to 
it,  this  is  a  forfeiture  of  the  office  by  the  principal,  and  the 
grant  is  void,  and  the  officer  removable  (b) ;  so,  though  the 
queen  herself  grant  an  office  in  any  of  the  courts  of  West- 
minster to  a  person  who  is  insufficient,  the  judges,  who  are 
the  proper  persons  to  decide  upon  his  abilities,  are  the  proper 
persons  to  remoTe  him;  therefore,  where  a  filacer  of  the  C.  P. 
was  absent  from  his  office  for  two  years,  andhad  farmed  out 
his  office  from  year  to  year,  without  licence  from  the  Court, 
he  was  discharged  by  the  chief  justice,  ex  assensu  sociantm 
tuarum^  by  words  openly  spoken  in  court  (c) ;  so,  an  officer 
was  tamed  out,  because  that  he  spoUavit  qtuBdam  reccrda 
contra  tfficu  nd  ddritum  (d);  so,  a  derk  of  the  peace  was 
removed  for  not  deliTering  the  records  to  the  new  ctuias 
rotulorum{e). 


586.  But  an  officer,  who  holds  his  office  by  patent,  can-  Scire  faeUu, 

when 
■ary. 


not  be  turned  out  without  a  scire  facias  (/).  ^^^  °*^ 


So,  though  an  officer  be  removed  for  insufficiency,  it  is 
said  that  he  cannot  be  abridged  of  his  fee  during  his  con- 
tmiianGe(^). 

(a)  Woodward  ▼.  ^xe,  3  Ley.  13.   See  also  Carth.  426;  Ld.  Raym. 

289;  S.  C,  2  Vent.  187.  158,   166;   2  Str.  996;   Holt,  88, 

(h)  4  Mod.  29,  30,  Arg.  pi.  1. 

(0  Dy.  114  b,  pi.  64;   S.  C,  1  (/)  Dy.  155,  198,  211;  8  Ck).44; 

Ron.  Abr.  155.  9  Ck>.  98;  1  Inst.  233 ;  Cro.  Car.  60; 

(d)  Piliingion'9  eon,  1  Keb.  597.  1  RoU.  Abr.  580 ;  3  Ler.  288 ;  1  Sid. 

(0  R,  ▼.  Ewm»,  4  Mod.  31,  32 ;  81 ;  3  Mod.  335. 

8.  C,  Show.  282;  S.  C,  12  Mod.  (jf)  Cro.  Jac.  17, 18. 
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ncooKvoRBAL  587.  AgMii,  bh  office  may  be  lost  by  a  sale  thereof 
^^^'     within  the  &  &  6  E.  6,  c  16,  and  this  statute  extends  to  all 

LoMbynleoT  offioes  which  concem  the  administradon  of  justice^  as  well 

^^  in  the  spiritual  courts,  as  in  the  courts  of  conunon  law  (k); 

wittin  the  fta.  80»  to  the  offioc  of  warden  of  the  Fleet  (t) ;  so,  to  all  offioeB 
^  "  which  concern  the  revenue  of  the  Crown  (A),  as  to  the  cof- 
ferer of  the  king's  household  (/),  or  surveyor  of  the  cus- 
toms (m),  and  it  will  be  within  the  statute  if  a  man  ibr 
money,  &c.,  surrender  such  an  office,  to  the  intent  that  the 
queen  may  grant  it  to  another(fi) ;  so,  an  obligation  for  the 
performance  of  covenants  in  an  indenture  will  be  void  if 
there  be  anything  relating  to  the  sale  of  an  office  {o) ;  bo^ 
where  a  trust  is  created,  it  is  clearly  within  the  statute  (p); 
so,  an  assignment  of  the  emoluments  of  the  office  of  dsA 
of  the  peace  is  invalid  {q).  But  the  office  of  bailiff  of  t 
hundred  is  not  within  the  statute,  for  it  is  not  a  pkoe  of 
trust  (r) ;  so,  not  a  place  in  the  Six  Clerks'  Office,  fer  it  is 
merely  a  ministerial  office  {s) ;  so,  not  an  office  of  inherit- 
ance (t) ;  so,  not  an  office  for  life  or  years  derived  fiom  an 
office  of  inheritance  (tc);  so,  it  is  not  within  the  statute  if  a 
deputy  gives  a  bond  to  pay  a  moiety  of  the  profits  to  bifl 
principal,  for  that  amounts  only  to  an  allowance  of  the  other 
moiety  to  the  deputy  for  his  trouble  {x)\  or  a  sum  in  gross 
out  of  the  profits,  for  if  the  profits  do  not  amount  to  it,  it 
shall  not  be  piud(y);  so,  a  less  sum  certain  where  the  pro- 
fits are  uncertain  (y) ;  so,  the  statute  does  not  extend  to 


(A)  3  Init.  148 ;  12  Co.  78 ;  Cro.  673  ;  S.  C,  6  J.  B.  Moore,  28. 
Jm.  269 ;  2  Vent  267.  (r)  GodMt*$  cow,  4  Leon.  33. 

(0  HMggiiur.  BamMdget'Wmm^  («)  Sparrow   ▼.  ReptoUt,  Bm. 

241.  Abr.  tit.  Officet,  (F). 

(Jt)  1  Inst.  234.  (/)  WiUes,  245. 

(/)  Jngram*9  eoMt,  Cro.  Jac.  386.  (ff)  EUia  t.  RmddU,  2  Ler.  151. 

(m)  2  And.  55.  (x)  OuiH/ord  ▼.  De  Qardtmell,  2 

(n)  1  Inst.  234 ;  2  And.  57.  Salk.  466 ;  S.  C,  nom.  CuUi^rd  t. 

(o)  2  And.  57.  Cardtmett,  1  Com.  1. 

(p)  FMUee  ▼.  WitUi,  3  B.  C.  C.  (y)  Godo^km  ▼.  TWsr,  2  Saft. 

679.    See  aii/«»  §  574.  468. 

(q)  Palmer  ▼.  Bah^  2  B.  &  B. 
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oommiasions  in  the  arm7(z) ;  so,  not  to  the  office  of  private  inooaporbal 
secretary  (a) ;  ao,  not  to  pages  of  the  presence  (£).     So,        m snt*.  " 


before  6  G.  4,  cc.  82,  83,  the  sale  of  offices  in  the  courts  of 
Q.  B.  and  C.  P.  was  not  unlawful,  see  further  as  to  the 
sale  of  offices  under  the  diffisrent  statutes,  Dig.  P.  m.  tit. 
OFncES. 

588.  It  appears  that  the  offisring  a  bribe  for  procuring  an  Sale  of  office, 
appoiDtment  to  a  public  office  was  a  misdemeanour  at  com-  atoommon  law. 
mon  law  (c) ;  and  it  has  been  decided,  that  the  appointment 
of  captain  of  an  East-Indiaman,  although  not  within  the 
statute,  (see  supra,  §  587),  cannot  be  sold  by  the  owner 
without  the  consent  of  the  East  India  Company,  such  a 
sale  being  held  contrary  to  a  by-law  of  the  company  and 
also  to  the  principles  of  public  policy  {d) ;  and  any  private 
agreemeDt  entered  into  between  parties  for  procuring  an 
appointment,  without  the  knowledge  of  the  person  who  has 
the  power  of  appointing,  has  been  held  to  be  such  a  fraud 
upon  him  as  would  avoid  the  covenant,  whether  the  office 
be  lawfuUy  saleable  or  not  (e). 

So,  Courts  of  equity  acting  upon  the  spirit  of  this  statute  In  equity, 
have  interposed  at  different  times  to  set  aside  bonds  and  an- 
nuities given  in  regard  to  such  offices  (/);  therefore,  where 
a  person  gave  a  sum  of  money  to  another  for  procuring  him 
a  conmusnon  in  the  marines,  the  bargain  was  decreed  to 
be  void(^) ;  so,  where  bonds  were  given  to  secure  the  pay- 
ment of  annuities  granted  in  consideration  of  recommend- 

(i)  h€  ▼.  A9k€,  Prec.  in  Chen.  (c)  R.  t.  Vaughan,  4  Ban*.  2494 ; 

199;  JSfmomdt  t.  Gibfon,  2  Vem.  R.  ▼.  Pollmen,  2  Campbell,  230. 

308;  M9ni9  ▼.  M*CMhch,  AmbL  (tT)  BlaeJtford  t.  Pre9ton,  8  T.  R. 

432.  8eealM>  5  Barr.  2698;  1  H.  89. 

BL  326.  (tf)  Waldo  t.  Martm,  4  B.  &  C. 

(«)  Harringion  ▼.  Khprogge,  2  319;  S.  C,  6  0.  &  R.  364  ;  2  C.  & 

B.  &  B.  678,  n.;  S.  C,  6  J.  B.  Moore,  P.  1. 

31,  n.;  2  Chitt.  Ca.  temp.  Mam-  (/)  Fonbl.  Tireat.  Eq.,  b.  1,  c.  4, 

Wa.475.  a.  4. 

{h)  HmrrimgUm  t.  Dm  Chatel,  1  (^)  MorrU  t.  M'Culloeh.  Ambl. 

B.  C.  C.  121.  432. 
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BSftSDXTA 
MBNTft. 


mcoEPOKSAL  ing  certain  partieB  to  be  pages  of  the  presence,  a  perpetiial 
injunction  against  the  bonds  was  granted  upon  the  pubfio 
policy  of  law,  although  the  office  was  not  within  the  6  &  6 

E.6(*> 


Loss  of  byte- 
ceptanoeof 
iDotlier  olBoB. 


589.  An  office  may  likewise  be  lost  by  the  acceptance  of 
another  office  that  is  incompatible  therewith,  as  if  the  one 
office  be  imder  the  control  of  the  other,  therefore  if  the  re- 
membrancer of  the  Exchequer  be  made  a  baron  of  the  Ex- 
chequer (t);  but  acceptance  of  an  incompatible  office  has 
been  held  not  to  operate  as  an  absolute  avoidance  of  a  fonner 
office  (y),  see  further,  ante,  §  560. 


Bt  destraetion  590.  So,  an  office  may  be  lost  by  destruction  of  tiie  thing 
which  t^ffioe  to  which  the  office  is  annexed,  as  if  one  grants  the  office  of 
k  annexed.  parker  and  afterwards  destroys  his  park,  the  office  with  all 
casual  fees  is  gone,  HawarcPs  case  (A) ;  and  it  is  there  said, 
that  '^  although  it  be  true  that  an  officer,  who  hath  tiie  grant 
of  an  office  for  life  or  years,  and  is  to  have  the  profit  of  ca- 
sual fees,  as  steward,  bailiflp,  or  parker,  cannot  be  dischai]ged 
of  the  office,  for  then  he  should  not  have  his  casual  fees, 
that  is  to  be  understood  that  the  grantor  cannot  appoint  an- 
other, where  the  park  or  manor  continues,  but  when  the 
park  itself  is  determined,  and  disparked,  the  office  which  is 
appendant  thereunto  shall  be  also  determined  (J)^ 

So,  if  a  corporation  be  dissolved  or  surrender,  the  office 
of  recorder,  town-clerk,  &c.  is  gone  (m) ;  but  if  the  queen 
or  another  grant  to  an  officer  a  collateral  fee,  as  £20  per  on- 
ntcm  for  his  life,  for  the  exercise  of  his  office,  that  does  not 
determine  on  the  determination  of  the  office  (m). 


By  , 


to         591.  By  the  13  C.  2,  c.  I,and25  C.  2,  c  2,  all  penansad- 
mitted  to  any  office  of  trust  were  required  to  take  certain 


(A)  Hmimitmy.Dm  Ckmtei,  1 B. 
C.  C.  184.  See  alio  Htriweli  t. 
HkrhMO,  A  Ym.  SIX. 

(0  Dy.mb. 


{J)  IL  ▼.  PaH€mm,  4  B.  ft  M  9. 

(k)  Cro.  Car.  60. 

(0  Per  CkrtoM,  lb. 

(w)  HbtMnTf  c«M»  Hott  87. 
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oaths,  and  also  the  sacrament,  as  a  qualification  for  their   iNcoRPomBAL 
lioldiog office;  but  these  Acts  have  been  either  repealed  or     "tncNTs!^' 
oonaderably  altered  by  subsequent  statutes.     Under  one  ol  ' 

thes^  the  5  Gr.  1,  c.  6,  it  has  been  held  that  since  that  statute 
the  dection  of  a  person  who  had  n^lected  to  qualify  within 
the  time  prescribed  was  not  void,  but  voidable  (»),  see  fur- 
ther Dig.  P.  I.  tit.  Oaths,  Affirbiations,  P.  n.  tit.  Cob- 
PORATioNs,  P.  m.  tit.  Roman  Catholic& 

592.  So,  by  the  common  law,  all  patents  of  justices  of  the  By  demise  of 
Courts  of  Q.  B.,  C.  P.  and  Exchequer,  as  also  of  sheiiffii, 
escheators,  commissioners  of  oyer  and  terminer^  &a,  and  At- 
torney-General, determined  by  the  demise  of  the  Crown ; 
but  the  7  &  8  W.  3,  c  27,  1  A.  c  8,  and  4  A.  c  8,  have 
provided  that  such  offices  should  continue  for  six  months, 
unless  sooner  determined  by  the  successors ;  and  in  regard 
to  the  judges,  the  1  G.  3,  c  23,  has  declared  that  they  should 
not  be  afiected  by  any  such  demise.  So,  the  office  of  sheriff, 
in  places  where  he  is  chosen  by  a  corporation,  having  by  its 
charter  the  inheritance  of  the  office  in  them,  does  not  deter- 
mine by  such  demise  (o),  nor  the  authority  of  a  coroner  or 
verderor(o);  so,  no  corporate  officer,  who,  by  the  charter, 
is  mvested  with  judicial  authority,  shall  lose  it  by  such 
demised?). 

593.  Lastly,  an  office  may  be  lost  by  surrender,  as  if  an  Bj  raneDder. 
officer  surrender  his  patent  in  Chancery  (q) ;  but  if  the  pa- 
tent itself  be  not  surrendered  to  be  cancelled,  nor  a  vacatur 

entered  of  the  inrolment»  nor  an  entry  made  of  the  surren- 
der m  the  life  of  the  Master  of  the  Bolls,  though  there  be 
an  entry  upon  record,  that  it  was  surrendered  before  the 
Blaster  of  the  Soils,  it  is  not  a  good  surrender  (r). 

594.  An  office  may  be  suspended  as  well  as  absolutely  siupeiiBion. 
forfeited,  but  it  has  been  held  that  inasmuch  as  the  queen 

(»)  Crawford  y.  Powtii,  2.  Borr.  (p)  7  Co.  30  b. 

1017.  (q)  11  E.  4.  1  b. 

(0)  Dy.  165 ;  Dalis,  15;  2  Inst.  1 75.  (r)  Dy.  195. 

VOU  I.  H  H 
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meamrowMAL   may  take  advantage  of  a  forfi^ture,  either  by  Mm/a<^ 
"mintI.^*     quifiitioii,  or  information,  if  she  suspend  an  office  without 


adopting  any  of  these  modes^  the  officer  will  be  entided  to 
receive  his  salary  («). 


Yin.  Bfsturbance  of  an  Office^  aiOr  tj^e  3KUmebi(S. 

§  595.  WhaiaDuiurbancetWother-  §  597.  Aetiom  far  PeeM,  ifc,,  to  irf 

wife.  Title. 

Wktre  an  Action  Hetf  and  in  Qko  Warranto  not  grantekie, 

what  Courte,  when, 
596.  Action  on  the  Oue. 


WUtadii- 
tarlMiioe,  or 
otherwue. 


Wherein  ac- 
tion lies,  and 
in  what  courts. 


{  595.  In  an  early  case  {t),  it  was  decided,  that  tfareatezuog 
to  beat  a  man,  to  prevent  him  from  exercising  an  office,  was 
not  a  disturbance;  but  in  the  Earl  of  Shrewsbury's  case{u), 
holding  courts  and  taking  fees  was  declared  to  be  a  distuib- 


anoe. 


Before  the  abolition  of  assizes,  (by  the  3  &  4  W.  4,c.  27, 
see  Dig.  P.  m.  tit.  Limitations),  it  was  held  clearly  that 
this  real  action  lay  at  common  law  for  an  office,  andnotonly 
for  offices  in  fee  but  also  for  those  in  tail  or  for  life  (x),  and 
a  plaintiff  might  then  elect  to  have  an  assize  or  an  action  on 
the  case  for  a  disturbance  (y). 

An  assize  lay  for  die  office  of  registrar  of  the  Adminlty; 
for  though  their  proceedings  are  according  to  the  dvil  law, 
yet  the  right  of  liieir  offices  is  determinable  at  common 
law (z);  so,  of  the  mastership  of  an  hospital,  being  a  bj 
fee  {z) ;  so,  the  right  of  the  office  of  registrar  to  a  bishop  ib 
to  be  determined  at  common  law,  and  not  to  be  tried  in  the 
spiritual  court,  though  the  subject-matter  is  spiritual,  be- 
cause the  office  itself  being  matter  of  freehold,  is  for  thftt 


(«)  3Zfiv%*«  c«'^  3  Swanst.  178, 
n.  (r). 

(0  10  E.  4.  10  b  and  11  a,  cited 
in  argument  9  Co.  51  a. 

(«)  9  Co.  51. 


(#)  ir«M'«eafe,8Co.47s. 

(y)  Bari  qf  Skrewebnry'e  eete,  9 
Co.  51. 

(j)  Dj.  152;  2  Inst.  412;  8  Co. 
47. 
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reason  of  temporal  oognizanoe  {a) ;  but  a  mandamtu  will  not    incorporkal 
lie  to  restore  a  proctor  to  his  office,  that  being  a  matter  pro-     "^k"™.^' 
perly  cognizable  in  the  spiritual  courts  (i). 

596.  An  action  on  the  case  will,  as  it  seems,  lie  for  the  Action  on  the 
difitarbance  of  a  parish  derk  in  the  exercise  of  his  office  (c). 

So,  a  man  may  bring  an  action  on  the  case  for  the  profits  of 
an  office  though  he  never  had  seisin  (d) ;  but  if  the  perqui- 
sites of  an  office  are  mere  gratuities,  not  known  and  accus- 
tomed fees,  no  action  will  lie  to  recover  them  (e). 

597.  So,  an  action  for  money  had  and  received  may,  in  Action  for 
some  cases,  be  brought  as  a  convenient  mode  of  trying  title  j^titic.'  *** 
to  an  office,  as  where  the  king  granted  the  office  of  comp- 
troller of  the  customs  to  A.  and  B.,  and  A.  died,  and  afler 

the  king  granted  the  said  office  to  C,  and  yet  K  under 

pretence  of  survivorship  exercised  the  said  office,  held,  that, 

as  a  grant  at  will  to  two  persons,  it  was  determined  by  the 

death  of  one,  and  that  C.  might  maintain  an  action  of  m- 

dAUatus  assumprit  for  so  much  money  had  and  received  to 

bis  U8e(/);  so,  where  a  defendant  claimed  title  to  hold 

courts  leet  as  well  as  courts  baron  (^),  for  offices  of  this  Qfm  warranto 

kind  are  not  of  sufficient  importance  for  the  Court  to  notice  when.  ' 

them  by  way  of  information  (A),  and  a  rule  to  shew  cause 

was  reiiised  in  the  case  of  a  churchwarden  (t) ;  but  where 

there  were  no  fees  for  which  an  action  would  lie,  it  was 

held,  that  an  information  in  the  nature  of  jtM?  warranto  will 

lie  for  the  bailiff  of  a  court-leet,  being  a  prescriptive  officer, 

and  having  power  to  summon  and  select  the  jury  (A). 

(«)  2  RoU.  Abr.  2S5.  (/)   Arri9  ▼.   StuMy,  2  Mod. 

(»)  Lft'9  COM,  Carth.  169.  260;   S.  C,  T.  Jo.  126;   1  Dany. 

(c)  Ln  T.  DrakB^  2  SalV.  4SS,  27 ;  2  Show.,  pi.  14. 

pL  7.  {0)  Howard  t.  Wood,  2  Lev.  245. 

(<0  1  Mod.  122.  (A)  R.  ▼.  Mein,  3  T.  R.  598. 

(e)  Baxter  t.  Dodtworih,  6  T.  R.  (t)  R,  ▼.  Shepherd,  4  T.  R.  381. 

ttl.  Ik)  R.  T.  Bmyhamt  2  £a8t,  308. 
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SECTION  XIL 

DIGMITIBa. 
I  596.  Di^»UU$  ^fpmdmU  to  Ltmd, 


Digiutief  ap.         §  598.  Dignities  are  another  spedes  of  incorporeal  Iie- 
XuaT  reditaments,  which  being  originallj  annexed  to  knd,  are 

reckoned  as  real  property ;  for  the  possessors  of  such  digni- 
ties were  in  nght  of  those  estates  allowed  to  be  peers  of  the 
realm,  and  upon  the  alienation  of  the  same  passed  as  vf- 
pendant  (Q.  This  subject  may  be  conadered  nnder  the  fol- 
lowing heads: — 

1.  How  distinguished. 

2.  How  daimed  or  created. 

8.  What  estates  may  be  had  in  a  dignity. 
4.  How  lost  or  recovered. 


L  f^  Mst(n8tt(s|^lr. 

§  599.  DefTtM  t^NobUitf. 


Degrees  of  §  699.  Fersons  of  dignity  are  either  noble  or  nnder  the 

nobUity.  d^rec  of  nobility,  or  they  are  distinguished  into  superior 

and  inferior  nobility.  The  superior  nobility  are  distin- 
guished by  the  titles  of  duke,  marquis,  earl,  viscounty  and 
baron.  The  inferior  nobility  are  baronets,  knights,  esquires^ 
and  gentlemen  (m). 

Nobility  gives  so  high  a  dignity  to  the  person  posseasiDg 
it  as  to  supply  both  his  Christian  and  surname  in  all  I^ 
instruments ;  and  in  legal  process,  the  omission  of  a  name  of 
dignity  may  even  be  pleaded  in  abatement,  and  where  a 

(0  1  Comm.  400.  (m)  2  Init.  583. 
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peer  has  more  than  one  name  of  dignity,  he  must  be  named   incorporbal 

bj  the  mofit  noble  (n) ;  but  no  temporal  dignity  of  any  fo^        mbnts. 

leign  nation  can  give  a  right  to  a  higher  title  in  this  country 

than  that  of  esquire  (o).     Therefore,  a  duke,  earl,  &c,  of 

another  kingdom,  are  not  to  be  sued  by  those  names  here, 

kr  that  they  are  not  peers  of  Parliament.     But  by  the  Act 

of  Union  with  Scotland,  5  A.  c  8,  art  4,  it  is  declared  that 

all  peers  of  Scotland  shall  be  peers  of  Great  Britain,  and 

tank  next  after  those  of  the  same  degree  at  the  time  of  the 

Union,  and  shall  have  all  the  privileges  of  peers  except  sit* 

ting  in  the  House  of  Lords,  and  voting  at  the  trial  of  a  peer; 

and  the  Act  of  Union  with  Ireland,  39  &  40  G.  3,  c  67, 

art  4,  provides  that  the  peers  of  Ireland  shall,  as  peers  of 

the  United  Kingdom,  enjoy  all  privileges  of  peers,  except 

sitting  in  the  House  of  Lords  and  at  the  trial  of  a  peer,  and 

that  the  peers  of  Ireland  at  the  time  of  the  Union  shall 

have  precedency  next  after  the  peers  of  the  same  degree  in 

Great  Britain,  and  all  peerages  of  Ireland  and  of  the  United 

Kingdom  subsequently  created  are  to  rank  according  to 

the  dates  of  their  creation.    As  to  the  precedence  of  foreign 

dukes,  earls,  &c,  it  is  said  that  it  differs  not,  though  they 

have  not  voice  in  Parliament  (p). 


n.  f^ofD  acptob  ot  mateb. 


f  (»00.  Acquired  by  Pmeription, 
Ml.  (yeatiom  by  WHt. 
602.  Creation  by  Paten*. 


$  603.  Creation  by  Act  of  ParliO' 
ment. 
604.  Acquired  by  Marriage. 


§  600.  A  man  may  have  a  title  to  nobility  or  dignity  by  Acquired  by 
prescription  or  tenure  {q),  and  in  some  few  cases,  as  that  of  P"**^^  ^^' 
the  earldom  of  Arundel,  this  claim  has  been  allowed  (r) ; 

(a)  2  Hawk.  P.  C.  185,  239.  Co.  Litt.  16.  b.,  n.  (92). 

(o)  2  Iiut.  667 ;    Spelm.  Gloss.  (q)  1  Inst.  16. 

voc.  Armiger ;  Dodd.  Nob.  144.  (r)  1  Bnlstr.  196. 
(p)  S«e  Hal.  MSS.,  cited  Harg. 
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ivcoKPOKSAK  and  the  estates  and  dignities  attadied  to  the  castle  of  Anm- 
del  are  now  vested  in  the  family  of  the  Duke  of  Norfolk. 
In  the  late  case  of  the  Berkelej  peerage  this  claim  was  re- 
jected («). 

Cmtion  by  601.  So,  a  man  may  be  created  hj  writ,  as  if  the  queen 

by  writ  of  sunmions  requires  any  to  ccmie  to  Parliamecty 
and  upon  that  he  sits  in  the  House  of  Pe^rs,  he  is  then 
baron  {t)y  and  this  was  the  ancient  way  of  creation  (t) ;  but 
he  is  not  a  baron  if  he  die  before  the  return  of  the  writ  («), 
or  if  he  never  sit  in  Parliament  by  force  of  the  writ  (v). 

NuniDf  a  place  It  was  formerly  held,  that  as  dignities  were  aonexed  to 
land,  the  naming  of  some  place  was  necessaiy  in  the  creation 
of  a  dignity,  but  it  has  since  been  decided  that  it  is  not  i»* 
cessary,  and  in  it.  v.  KnoUys  (x),  it  is  said  that  the  nainiiig 
a  place  is  not  essential  in  the  creation  of  a  dignity,  and  the 
earldom  of  Rivers  is  cited  as  an  instance  where  no  place  iff 
named.  So,  in  Lord  Purheck^s  ca8e(jf\  a  distinction  w» 
taken  between  andent  honours  as  being  feodary  and  officiiry, 
and  having  rdaticm  to  a  place,  and  modem  d]gmties»  tB 
being  titular  and  personal,  notwithstanding  the  formality  of 
naming  a  place  in  the  creation. 

So,  in  the  opinion  of  some,  he  must  be  invested  according 
to  the  usual  form  of  investiture,  in  order  to  make  the  dig- 
nity hereditary  {z). 

So,  the  eldest  sons  of  peers  may  be  caDed,  by  writ  of 
summons,  by  the  name  of  title  of  a  barony  vested  in  their 
fathers,  because  in  that  case  there  is  no  danger  of  his  child- 
ren's losing  their  nobility  in  case  he  never  takes  his  seat, 
for  they  will  succeed  to  their  grandfiither;  and  where  the 
father's  barony  is  limited  to  him  aad  the  heirs  male  of  his 
body,  and  his  eldest  son  is  called  up  to  the  House  of  Lofds 

(«)  First  Lords'  Rep.  on  the  Dig.  («)  lb.    See  also  12  Co.  70. 

of  a  Peer,  444  ei  wq.t  Nicholas's  (x)  1  Ld.  Raym.  13. 

L'Isle  Peerage,  361  et  nq.    See  also  (y)  Show.  P.  C.  1. 

2  Salk.  509 ;  SluDn.  437.  (i)  See  3  Cni.  Dig.  138,  4th  ed. 

(0  1  Inst.  16.  b. 
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by  writ,  with  the  title  of  this  barony,  the  writ  in  this  case    incorporbal 
will  not  create  a  fee  or  a  general  estate,  so  as  to  make  a     ^unvrl^' 
female  capable  of  inheriting  the  title ;  but  npon  the  death  of  " 

the  father  the  two  titlee  nnite  and  beconae  one  and  the 
8aiDe(a)b 

602.  So,  a  man  may  be  created  duke,  marquis,  earl,  vis-  Creation  bj 
count,  baron,  or  baronet,  by  letters  patent(i) ;  and  the  first  P***"** 
case  of  such  a  creation  was  10th  Oct.  11  B*.  2;  so,  the 
qneen  may  create  an  Irish  peer  under  the  Great  Seal  of 
England,  but  this  must  be  by  express  words,  being  a  spe- 
cial act  of  i»«rogatiye,  for  properly  what  is  done  under  the 
Great  Seal  of  England  relates  to  England  {e) ;  but,  if  the 
queen,  by  letters  of  safe  conduct,  denization,  &c.  to  a  noble 
foreigner,  names  him  by  his  title,  thid  does  not  make  him  a 
peer  of  the  realm  or  noble  here  {<fy  >  Although  a  man,  who 
is  created  a  baron  by  writ,  must  sit  in  Parliament  in  order 
to  be  noble,  yet  the  case  of  nobility  by  letters  patent  is  dif- 
ferent, for  by  them  the  creation  is  perfect,  and  the  blood  is 
ennobled  without  sitting;  and  therefore,  in  Lard  Batdmry^s 
case{e\  held,  that  a  peerage  claimed  under  letters  patent  is 
not  triable  by  record  of  Parliament.  - 

603.  So,  a  man  may  be  made  noble  by  Act  of  Pariia-  By  Act  of  P>ur- 
ment  (y);  but,  if  a  noble  foreigner  be  naturalized  by  Par- 
liament, this  will  not  make  him  noble  here  (A) ;  so,  if  a  duke, ' 

baron,  &c.  of  Scotland,  (before  the  Union),  or  another  king- 
dom, had  a  son  and  heir  bom  in  England,  by  which  he  is 
natural  bom,  he  will  not  be  noble  here  (cT). 

604.  So,  a  dignity  may  be  obtained  by  marriage,  as  if  a  Acquired  b^ 
duke,  marquis,  earl,  &a  marries,  the  wife  shall  be  noble  for  ™*^*^' 

(a)  5  B.  p.  C.  509.  (e)  R.r.  KnoUyt,  1  Ld.  Rajm.  10. 

(*)  1  iMt.  16.  b.  Iff)  W.  Jo.  10. 

(c)  R.  Y.  KnolfyM,  2  Salk.  510.  (A)  Dodd.  Nob.  4. 

(d)  Cahm*9  ease,  7  Co.  16  a. 
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xNooRPORBAL  hcr  life(2);  and  if  a  duke,  earl,  &C9  who  has  the  digmty  in 
iffBNTs.  ~  fee,  has  not  a  son,  but  several  daughters,  the  queen  may 
confer  the  dignity  on  him  who  marries  any  of  the  daaghters, 
as  she  pleases  (A);  but  in  respect  to  a  female  there  is  a  dif- 
ference when  she  is  noble  in  her  own  right,  and  when  by 
marriage,  for  if  noble  in  her  own  right,  she  will  still  remain 
so,  though  she  marry  a  conunoner  (/);  but  if  she  be  noble  by 
marriage  only,  then  by  marrying  a  commoner  she  loses  her 
dignity  (J).  If,  however,  she  marries  a  peer,  though  her 
husband  be  of  a  lower  peerage  than  hersdi^  yet,  aocoiding 
to  the  letter,  she  will  retain  her  own  dignity;  as,  if  bdng  a 
duchess  by  marriage  she  marries  a  baron,  yet  she  oontannes 
a  duchess(iii);  though,  in  this  case,  it  is  said,  she  shall  have 
precedency  only  according  to  the  rank  of  her  husband  (n); 
but  it  is  said,  in  some  of  the  books,  that  if  a  woman  noble 
by  birth  marry  one  of  inferior  nobility,  she  shall  be  styled 
by  the  dignity  of  her  second  husband  (p).  If  a  queen  dow- 
ager takes  a  husband,  noble  or  not  noble,  she  shall  not,  by 
her  subsequent  marriage,  lose  her  dignity  {p);  so,  though  a 
woman  who  is  noble  in  her  own  right  will  continue  so  notr 
withstanding  her  marriage  with  a  commoner,  yet  her  digmty 
communicates  no  rank  or  title  to  her  husband  (9},  see  tar- 
iher  infra,  §605. 

(t)  1  Inrt.  16.  b.  dency,  4  Inst.  561. 

(k)  12  Co.  111.  (o)  See  Ow.  82 ;  BendL  37. 

(0  Dy.  79 ;  1  Inst.  16.  b.  (p)  2  Inst.  50. 

(m)  1  Inst.  16;  2  Inst.  50.  (g)  I  Inst.  326. 

(n)  Ow.  82 ;  but  see  as  to  preoe^ 
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ni.  JBKj^at  Instate  mag  hz  j^ab  in  a  iDtsnitg^  anlr 
otj^er  Intfbents. 


§  605.  Difereni  Wayt  qf  kaoing  am 
Inheritanee  in  a  Dignity, 

606.  Dittineiion  between  Creation 

by  Writ  and  Creation  by 
Patent. 

607.  Lbmtatione  of  Dignitiee, 
Sntailable. 

606.  When  not  wniaOabU. 
BniaU  not  barrable. 

609.  Estate  in  Remainder. 

610.  BetaU/or  Life. 
Bttatepur  autre  Vie. 


§  611.  Not  eubfeet  to  Curtesy. 

612.  Not  subject  to  Dower. 

613.  Not  alienable. 

Not  to  be  surrendered. 
Not  estinguishable. 

614.  Descent  qf  Dignities. 
No  Possessio  Fratris. 

615.  Eldest  Sons  created  Barons. 

616.  Dignities  not  partible, 

617.  Modes   qf    determining    an 

Abeyance. 


§  605.  A  man  (says  Lord  Coke)  may  have  an  inheritance  Different  ways 
in  a  title  of  nobility  and  dignity  three  manner  of  ways :  by  hiherit«w»iii  a 
creation,  by  descent,  and  by  prescription  (r).  While  dignities  ^ks^^' 
were  annexed  to  lands,  the  person  seised  of  the  lands  had 
the  same  estate  in  the  dignity ;  so,  dignities  created  as  well 
hj  patent  as  by  writ,  have  many  of  the  incidents  cf  real 
property  (r). 

Dignities  created  by  writ  descend  to  females  as  well  as  to 
inale8(«);  but,  though  they  are  esid  to  be  in  fee(^),  yet  it 
18  not  strictly  so,  for  a  person  haying  a  dignity  of  this  kind 
IB  not  tenant  in  fee  simple  of  it,  so  that  it  should  descend 
to  tiie  heirs  general,  lineal,  or  collateral  of  the  person  last 
Kiaed;  on  the  contrary,  a  dignity  of  this  kind  is  only  in- 
keritable  by  such  of  his  heirs  as  are  lineaQy  descended  from 
tlie  person  firist  summoned  to  Parliament,  and  not  to  any 
other  of  his  heirs  (tt). 

606.  Creation  by  writ  is  said  to  have  one  advantage  over  Diatinctioii  be- 
that  by  patent,  that  a  person,  created  by  writ,  holds  the  ^/^^'''' 

dignity  to  him  and  his  heirs,  for  the  word  "  heirs'*  is  not  crwtioii  by 

patent* 


(r)  I  Inat  16.  a.  See  also  Cbwi- 
^  qfSutland's  ease,  6  Co.  52,  53 ; 
TkePrinet^g  ease,  8  Co.  17 ;  4  Inat. 
126. 


(«)  Skinn.  436  «/ fey. 

(0  1  Inst.  6. 

(«)  Id.  16.  b.i  1  Wood.  37. 
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iKcompouAi.   necessary  to  a  creation  of  nobility  by  writ,  for  wben  a  man 
"msnts.  *     ^  called  to  the  upper  House  of  Parliament  by  writ,  lie  is  a 


baron,  and  hath  inheritance  therein  without  this  word;  yet 
the  queen  may,  by  the  writ,  limit  the  general  state  of  in- 
heritance created  by  the  law  and  custom  of  the  reafan(x); 
but,  if  he  be  created  by  writ,  there  must  necessarily  be  the 
word  **  heirs,"  otherwise  he  has  no  inheritaDce  (x). 


Limitatknis  of 
dignitiei. 


Entoflable. 


607.  If  a  dignity  be  created  by  letters  patent,  the  state 
of  inheritance  must  be  limited  by  apt  words,  otherwise  the 
grant  is  void  (y). 

A  name  of  dignity  may  be  entailed  within  the  Statute  de 
Danis,  as  dukes,  marquisses,  earls,  viscounts,  barons,  becaose 
they  were  originally  named  of  some  county,  manor,  town,  or 
place,  (see  antes  §  600),  and  consequently  concerned  land  (2); 
thus  it  was  resolved,  that  when  Ralph  Nevil  was  by  letten 
created  Earl  of  Westmoreland  to  him  and  the  heirs  male  of 
his  body,  an  estate  tail  was  thereby  raised,  and  not  a  fee 
conditional  at  common  law  (a) ;  so,  a  dignity  may  not  onl; 
be  entailed  at  its  first  creation,  but  also  a  dignity,  oiigioallj 
descendible  to  heirs  general,  may  be  entailed  by  an  Act  of 
Parliament  upon  the  hdrs  male  of  the  person  seised  thereof  (ft), 
therefore,  in  a  dispute,  afler  the  death  of  Henry  deVeie 
Earl  of  Oxford,  respecting  the  right  to  that  earldom,  be- 
tween Bobert  de  Vere,  claiming  under  the  entaU^  created  by 
the  16  R  2,  as  heir  male  of  the  body  of  Aubrey  de  Vere, 
and  Lord  Willoughby  de  Eresby,  claiming  as  heir  general, 
the  judges,  whose  assistance  was  called  in  by  the  House  of 
Lords,  that  is,  the  Lord  Chief  Justice  Crew,  Lord  Chief 
Baron  Walter,  Doddridge  and  Yelverton,  Justices,  and 
Baron  Trevor,  were  unanimously  of  opinion,  ''  that,  al- 
though the  earldom  of  Oxford  was  originally  held  in  fee 
mmple  by  the  family  of  De  Vere,  yet  that  the  honour 
of  the  said  earldom  of  Oxford  was  entailed  upon  Aubrey 
de  Vere  and  his  heirs  male  by  the  Parliament  of  16  &  2, 


(x)  Lord  Veieye*9  ca»e,  27  H.  6, 
cited  1  Inst.  9.  b. 
(y)  1  Inat.  16.  b. 


(z)  Id.  20.  a. 

(«)  NemPs  ctue,  7  Co.  33. 

{b)  CoU.  ClaimB  Peer.  173. 
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thereby,  and  was  so  reputed  and  enjoyed  by  niany  descents 


of  the  earisy  which  coold  not  have  been  (as  the  same  was 
hmited)  if  the  same  had  only  been  an  ordinance  of  Paiiia^ 
meat;  that,  therefore,  the  said  honour  descended,  and  then 
of  i^t  belonged  to  Bobert  de  Vere  as  heir  male  of  the 
8ud  Aubrey,  by  virtae  of  the  entul  (c)." 

608.  It  was  resolved^  Pasch.  9  Jac.  1,  if  the  king  did  when  not  en- 
not  create  a  man  of  some  place,  he  should  not  have  an  es-  ^*^^^®* 
tate  tail,  but  a  fee  simple  conditional,  which  should  be  for- 
feited for  felony,  but  if  he  created  him  a  baronet  of  some 
phc^  then  he  should  have  an  estate  tail  within  the  Statute 
ie  DomM  (d).     But,  though  dignities  and  titles  are  thus  en-  Entail  not  bar- 
tailed  as  tenements  within  the  statute,  yet  neither  the 
donee  nor  faia  issue  could  bar  the  entail,  by  fine  or  recovery, 
before  the  3  &  4  W.  4,  a  74,  (see  Dig.  P.  n.  tit.  Fines 
AMD  Reoovebibs),  uor  by  any  other  meani^  as  might  or 
may  now  be  done  under  that  Act  in  the  case  of  other  en- 
taihble  things  («)• 

600.  An  estate  in  a  dignity  may  also  be  liouted  to  a  per-  Esute  in  re- 
son  in  lemiunder,  after  the  determination  of  an  estate  tail ;  '"^  ^' ' 
thus  the  earldom  of  Northumberland  was  granted  to  Tho- 
mas Percy  and  the  heirs  male  of  his  body,  and  for  de&ult 
of  sodi  issue,  to  Henry  his  brother,  and  the  heirs  male  of 
hie  body  (/). 

610.  So,  the  queen  may  create  ather  man  or  woman  for  life; 
noble  for  life  Qf),  but  not,  it  is  sud,  for  years,  because  then 
it  mi^t  go  to  executors  and  administrators  (A). 

Whether  a  dignity  may  be  granted  pur  atUre  vie  is  not  so  pur  autre  vie. 
settled.    In  an  early  case  it  is  intimated  that  a  man  may  be 

(c)  CoU.  Claims  Peer.  173.    See  (/)  NeviTe  eaee,  7  Co.  33. 

abo  W.  Jo.  96.  (^)  JteyneVs  caae,  9  Co.  97. 

(<0  12  Co.  81.  (A)  1  Inst.  16.  b.;  but  lee  eoni., 

(e)  Lord  Purbeck'e  case,  Show.  Dodd.  Nob.  401. 
P.  C.  1 ;  CoU.  Claims,  293. 
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iNcoBPOftiAL  noble  during  the  life  of  another  (t);  and  Mr.  Jnatice  Dod- 
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deridge,  in  his  Treatise  on  Dignities,  obseiresy  that  the  king 
may  grant  peerages  fvr  autre  ©w,  *'  as  (however,  he  adds  by 
way  of  qoalification)  it  has  been  said."  In  a  late  case  (i)  it  is 
obseired,  '*  that  tiie  Crown  may  grant  a  peerage  for  life, 
not  only  of  tiie  grantee,  but  also  pur  autre  vie.  The  most 
common  way  of  doing  this  is  by  a  grant  to  the  son  duiiDg 
the  life  of  the  father,  by  calling  the  son  by  another  tide  to 
this  house,  such  a  titie  will  enure  during  the  father's  life, 
and  on  his  death  the  succession  will  operate  by  way  of  mer- 
ger, so  that  the  two  will  become  but  one  dignity.  (Seemi/e, 
§  601).  ''  But  although  this  is  tiie  common  and  usual  way, 
it  is  not  the  only  way  in  which  such  a  title  may  be  granted. 
The  cestui  que  vie  may  be  the  ancestor  or  not,  and  then  ob- 
serre,  my  lords,  what  is  the  consequence  of  this  dngalar  re- 
servation ;  a  man  does  not  know  in  one  day  whetiier  he  shall 
be  noble  or  commoner  the  next  (/) ;"  so  in  the  same  case  it 
was  siud,  ''  Is  the  blood  of  a  man  to  be  ennobled  only  for  a 
time?  I  say  no,  for  being  once  ennobled,  it  must  be  so  till 
crime  has  worked  a  forfeiture  of  his  nobility  {my^ 

Not  subject  to        611.  It  secms  also  doubtful,  whetiier  a  dignity  is  subject 
curtesy.  ^  curtesy.  While  dignities  were  annexed  to  casties,  manors, 

&c,  the  husband  of  a  woman  possessed  of  such  casties,  &&, 
was  boimd,  among  other  services  due  to  the  Crown,  to  attend 
in  Parliament,  ftnd>  consequentiy,  enjoyed  tiie  dignity  during 
the  joint  lives  of  himself  and  hb  wife,  of  which  some  early 
examples  are  cited  by  Mr.  Cruise,  3  Dig.  150, 4th  ed. ;  but 
in  the  time  of  Lord  Coke  this  point  was  much  discussed, 
and  by  him  is  left  doubtful  (n) ;  but  the  better  opinion 
in  modem  times  is  that  there  is  no  curtesy  in  tides  of 
honom*(o). 


(0  52  H.  6.  29.  (m)  Per  Ld.  Wynford,  lb. 

\k)  Burl  qf  Devon'*  com,  2  Dow  (n)  1  Inst.  29.  b. 

&  Clark,  208.  (o)  Harg.  Co.  Utt.  29.  b.,  n.  (1). 
(/)  Per  Ld.  Brougham,  C,  lb. 
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612.  So,  a  woman  shall  not  be  endowed  of  a  family  man-   incorporeal 
Bion,  which  is  a  caput  baronuB,  or  the  capital  mansion  (/9);     "t^^.^" 
but  this  is  to  be  understood  as  applicable  only  to  baronies  by  Not  to  dower, 
tenare,  of  which  it  is  said  that  there  is  only  one  now  renudn- 

iog,  namely,  the  barony  of  Arundel,  and,  therefore,  creat- 
ing a  person  baron  by  a  title  taken  from  a  principal  mansion 
house  in  his  possession  will  not  make  the  house  capvt  baronuBy 
BO  as  to  exclude  the  wife  from  dower  [q), 

613.  Dignities  by  tenure  appear  to  have  been  formerly  Not  alienable, 
alienable,  provided  such  alienation  was  made  with  the  con* 

Bent  of  the  Crown  (r) ;  but  when  dignities  ceased  to  be 
annexed  to  the  possessions  of  land,  and  came  to  be  considered 
as  personal  inheritances,  the  right  of  alienation  ceased,  and 
it  became  a  settled  rule  that  a  dignity  was  an  hereditament, 
inherent  in  the  blood  of  the  first, grantee,  and  his  descend- 
ants, and  was  therefore  unalienable  {s) ;  therefore,  in  the  case 
of  an  entul  they  cannot  be  barred  {t). 

So,  not  surrendered  to  the  Crown  (fy ;  so,  it  seems  to  be  Not  to  be  ear- 
now  settled,  that  it  will  not  be  extinguished  by  the  accept-  !!°.*^'   j. 
ance  of  a  new  title,  **  for  the  greater  dignity  doth  never  able, 
drown  the  lesser  dignity,  but  both  stand  together  in  one 
person,  and  therefore,  if  a  knight  be  created  a  baron,  yet 
he  remaineth  a  knight  stall ;  and  if  the  baron  be  created  an 
earl,  yet  the  dignity  of  a  baron  remains,  etsic  de  ctBteris  (u)  ;** 
although   this    point   was    doubted  in  Lard  Delatoarre^s 
case  (x),  yet  it  was  settled  in  the  case  of  the  barony  of 
Willoughby  de  Broke  (y) ;  so,  where  a  person  having  a  bar 
rony  by  writ  is  made  an  earl,  held,  contrary  to  a  former 
supposition,  that  the  earldom  will  not  attract  the  barony, 
but  at  his  death,  leaving  a  daughter  only  and  a  younger 

ip)  1  Intt.  31.  b.  p.  17.  See  Joum.fToL  4,  p.  150;  also 

Iq)    Gerard   t.    Gerard,    I   Ld.  3  Cruise,  Dig.  153,  4th  ed. 
RsTiD.   72 ;  S.  C,  5  Mod.  64  ;  3  (/)  Purbeek't  eate.  Show.  P.  C.  1 ; 

Ler.  401.  CoU.  Clauns,  293. 

(r)  4  Inst  126  ;  Ryl.  PUct.  Pari.  («)  2  Inst.  594. 

547.  {»)  11  Co.  1 ;  Coll.  CUims,  122. 

(t)  3rd.  Rep.  on  the  Dig  of  a  Peer,  (y)  CoU.  Claims,  321. 
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iKcoEPouAL   brother,  the  barony  would  deecend  to  the  daughter,  and 
MBNTs.       the  earldom  to  the  younger  brother  (z);  so,  if  the  earldom 
beoomea  extinct^  the  barony  will  desoend to  the  heir(a). 

Decent  of  dig-      614.  The  descent  of  dignities  by  tenure  was  guided  bj 
the  same  rules  as  r^ulated  the  descent  of  the  castles  and 
manors,  &c.,  to  which  they  were  annexed,  as  to  which  see 
past.  Title  to  TmNoe  Real. 
HopoueMtio  The  descent  of  dignities  created  by  writ  differs  from  the 

fra  ru.  dcsoent  of  kuds,  inasmuch  as  there  can  be  no  other  posBefr- 

sion  had  thereof  but  such  as  descends  (as  to  be  a  duke,  mar- 
quis, earl,  viscounty  or  baron)  to  a  man  and  hia  heirs ;  there- 
fiire,  before  the  3  &  4  W.  4,  c.  27,  (abolidiing  this  distincti<m)^ 
there  could  be  no  poBsusio  fratris  of  a  dignify  to  make  tk 
aster  inherit,  but  the  younger  brother  being  heir  to  his  &tlier 
should  inherit  the  dignity,  inherent  to  the  blood,  as  heir  to 
him  that  was  first  created  noble  (&). 


created  barons. 


Eldest  aona  615.  Where  baronies  are  created  by  writ  of  aummons  to 

the  eldest  sons  of  peers,  by  the  name  of  baronies  vested  in 
their  fathers,  (see  anUy  §  601),  they  arehdd  to  behereditaij 
in  the  blood  of  the  persons  so  summoned,  and  desoendiUe 
to  their  heirs;  therefore,  if  the  son  dies  in  the  lifetime  of  his 
&ther,  the  dignity  will  descend  to  hia  son  (e);  but  if  tiiefiither 
has  only  an  estate  tail  in  the  baiony,  the  estate  of  the  son, 
though  summoned  by  writ,  is  not  enlarged,  nor  made  a  fee, 
descendible  to  heirs  in  general;  therefore,  where  the  eldest 
eon  was  summoned  by  writ  in  the  name  of  a  baiony  sot 
Tested  in  his  father,  it  has  been  determined  that  his  sonconld 
not  establish  his  claim  to  be  summoned  by  writ  {e). 

pignities  not  616.  As  ^gnities  are  of  an  impartible  nature,  when  any 

dignity  descends  to  coheirs,  it  falls  into  suspense  or  abej- 

(j)  Coll.  162.  elUTt  eate,  3  Co.  42. 

(a)  Id.  286.  (c)  Banmp  qf  S^the^,  printed 

(b)  1  loit.  15.  b. ;  Lord  Qrty*»  case,   1782.      See    alio  tbe  VhU 
case,  Cro.  Car.  60,  recogniamg  Rat'  Peerage  ea$e,  p.  14. 


partible. 


ABBTANCE  OF. 
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anoe(^.  This  abeyance  may  be  determined  two  ways: 
first,  by  the  Crown,  the  fountain  of  honour  and  dignity, 
oonferring  it  on  whom  the  sovereign  pleases ;  secondly,  by 
the  death  of  all  the  coheirs  but  one.  A  remarkable  instance 
of  the  ezerdse  of  the  prerogative  in  reviving  titles  after  an 
abeyance,  took  place  in  the  person  of  Mr.  Norbom  Berkley, 
who  was  called  to  the  House  of  Peers  in  right  of  the  old 
barony  of  3otetourt,  after  an  abeyance  of  several  centuries, 
and  was  allowed  to  sit  according  to  the  antiquity  of  that 
barony  (e) ;  and  it  has  been  decided  that  the  queen  may 
dispose  of  the  dignity  to  either  one  of  the  coheirs  at  her 
pleasure,  but  not  to  a  stranger  (/) ;  so,  it  has  been  held, 
that  it  is  in  her  Majesty's  power  to  suspend  the  dignity,  but 
not  to  extinguish  the  same(^).  As  to  the  second  case, 
where  there  is  but  one  co-heir,  it  has  been  decided  that  the 
attainder  of  one  of  the  coheirs  for  high  tieason  did  not  ter- 
minate the  abeyance,  and  give  the  other  a  right  to  the 
barony  (y). 

617.  When  the  abeyance  of  a  barony  is  terminated  in  Modes  of  de- 
favoor  of  a  conmioner,  a  writ  of  summons  is  directed  to  be  abeymo^  ^ 
iasued  to  him  by  the  style  and  title  of  the  barony  which  is 
in  abeyance;  but  where  the  person  in  whose  favour  an  abey- 
ance is  determined  is  already  a  peer,  and  has  a  higher  dig^ 
nity,  then  the  barony  is  confirmed  to  him  by  letters  patent, 
and  in  the  case  of  a  female,  the  abeyance  is  also  terminated 
by  letters  patent  (A). 

Formerly  it  was  the  practice  to  confirm  the  barony  to 
the  coheirs  and  his  or  her  heirs,  but  now  it  is  more  properly 
confirmed  to  the  heirs  of  his  or  her  body,  for  no  one  can  be 
heir  of  the  body  of  the  person  in  whose  favour  the  abeyance 
is  determined,  without  being  also  lineally  descended  from 
the  person  first  summoned  (A). 


(<0  ^'  N.  B.  tit.  Partition,  1 
Imt.  165.  a. ;  2  Dagd.  Bar.  363. 

(e)  Caa.  in  Dom.  Proc.  for  1764. 
Seefntlier,  Harg.Co.  litt  165.  a.,  n. 
(6) ;  2  Dugd.  Bar.  363 ;  Joom.,  yol. 


15,  p.  442  et  seq. 

(/)    Barony  qf   WUhughby   de 
Broke,  Coll.  322. 

(jf)  Barony  of  Clifford,  Coll.  306. 

(A)  3Cnii8e,192,  4thed. 
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IV.  IQoto  lost  or  recobrab. 


f  618.  Far/Hted  hy  Attainder  far 
TVfOfOii. 
By  Attainder  for  Fehny. 

619.  Comtption  qf  Blood, 

620.  Hommr  taken  away  for  Po- 

verty. 


f  620.  By  what  other  Modet  a  Dig- 
nity may  be  lof#,  or  otktr- 


621.  Rettoration  qf  Blood. 

622.  DuptOed  Ctainu,  hom  tried, 
ByReeord. 


622.  By  a  Jury, 


Forfdtod  by 
attainder. 


Attainder  for 
felony. 


§  618.  A  peer  cannot  be  degraded  but  by  attainder  or  bj 
Act  of  Parliament ;  a  peerage  may,  however,  be  loet  for 
want  of  heirs,  but  a  peer  cannot  divest  himself  of  his  ho- 
nour (i). 

Dignities  of  every  kind  are  forfeited  by  attainder  for  trear 
son,  and  can  be  revived  only  by  a  reversal  of  the  attainder; 
but  where  a  person  was  tenant  in  tail  of  a  dignity,  ronaiii- 
der  in  tail  to  another,  and  the  first  tenant  in  tail  was  attainted 
of  high  treason,  the  dignity  was  held  forfeited  as  to  him  and 
his  descendants,  but  not  as  to  him  in  remainder(A);  so,  a 
dignity  created  by  writ,  and  descendible  to  heirs  in  general, 
is  also  forfeited  by  attainder  for  felony  of  the  person  pos- 
sessed of  it,  for,  in  the  words  of  Lord  Coke,  ''  If  he  was 
noble  or  gentle  before,  he,  and  all  his  posterity,  are  by  tlie 
attainder  made  ignoble  (/) ;  but  dignities  in  tail  are  not  for- 
feited by  attainder  for  felony,  except  during  the  life  of  the 
person  attainted,  for  the  26  H.  8,  a  13,  which  subjects  es- 
tates tail  to  forfeiture  for  high  treason,  does  not  extend  to 
attainders  for  felony,  as  in  the  case  of  Lord  Staurton  (m), 
and  again  in  Earl  Ferrers^  case  (n). 


Corruption  of 
blood. 


619.  The  blood  of  a  person  attainted  bdng  corrupted,  no 
pedigree  can  be  derived  through  him  (o) ;  therefore,  where  a 


(t)  B,  T.  Knowlet,  12  Mood.  56. 
(k)  NeviPt  ca««,  7  Co.  S3  a ;    2 
Coll.  Peer,  3^. 
(0  1  Inst.  41. 


(m)  Jonm.,  toI.  1,  p.  731. 
(»)  Eden,  Itep*»  Appeod. 
(o)  1  Inst.  391. 
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digDitjr  desoends  to  hdms  general*  the  attainder  for  treason   incobpomai. 

or  febny  of  any  ancestor  of  a  person  claiming  such  dignity*     "^  mbnts.^' 

though  the  person  attainted  was  never  possessed  of  the  dig- 

nity*  will  bar  his  claim*  for  the  blood  of  the  person  being 

ooirapted*  no  pedigree  can  be  derived  through  him  (p);  and 

BO  decided  in  the  case  of  the  Barony  of  LumUy{q)\  but  this 

does  not  extend  to  entailed  dignities*  therefore*  a  dignity 

may  be  claimed  by  a  son  surviving  an  attainted  father*  who 

oeyer  possessed  the  dignity  (r) ;  for  the  son  may  daim  from 

the  first  grantee  per  formam  doni  (^)*  and  so  it  has  since 

been  dedded(^);  but  where  the  person  attainted  survives 

the  ancestor  who  possessed  the  dignity*  it  has  been  decided 

that  the  dignity  reverted  to  the  Crown*  and  could  not  be 

claimed  by  any  collateral  relative  of  the  person  (u). 

620.  As  every  one  of  the  nobility  is  presumed  in  law  to  Honour  taken 
have  sufficient  fieehold  ad  sustmendum  nomen  et  ontUy  if  one  yeAy.^'^  ^' 
that  is  noble  want  possessions  to  maintain  his  estate*  it  has 
been  held  reason  sufficient  to  degrade  him*  as  in  the  case  of 
Geoige  Nevill*  Duke  of  Bedford*  who  was  degraded  by  Act 
of  Parliament  (or) ;  but  a  dignity  can  be  taken  away  by  Act 
of  Parliament  only  (y),  it  cannot  be  taken  away  by  order  of 
the  lords  in  Parliament  {z) ;  so*  a  dignity  or  nobility  cannot 
be  extinguished  except  by  Act  of  Parliament^  if  it  be  not 
forfeited  (a)*  or  unless  lost  by  marriage,  as  in  the  case  of  a 
woman*  see  ante,  §  604. 

So*  a  dignity  will  not  be  extinguished  by  acceptance  of  By  what  other 
anotherdignity,  (see  ante,  §  613);  so*  a  dignity  shaU  not  be  Z^X^ff^ 
lo8t,as  in  the  case  of  lands*  by  non-claim*  by  the  3  &  4  W.  otherwiae. 


(p)  ljiamU^'9  e«ft,  2  Hale,  P.  C.  1812.   See  farther  3  Cmiae,  159  ei 

356.  9eg.,  4th  ed. 

(f)  Cited,  3  Cnuae,  159,  4th  ed.  (x)  12  Co.  107 ;  4  Inat.  355;  Rot. 

(r)  Lord  Lumie^*  ease,  cited  3  Pari,  yol.  6,  p.  173. 

Co.  10 ;  2  Hale,  P.  0.  356.  (y)  Earl  o/Skrewtlury'i  cm«,  12 

(«)  IMf  V«  ca$€,  8  Co.  166  a.  Co.  108  b. 

(0  Dukt  qf  Aikor$  MM,  Lorda'  (j)  2  Salk.  511. 

JoiinL,TQl.  30,  (a)  Skinn.  437. 

(«)  AirUo  mrldam,  printed  case, 

VOU  I.                                              I  I 
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iiroomrouAL   4>  c.  27,  (see  Dig.  p.  m.  tit  LnoTATioifs),  for  tbe  sfcatotes 
MSNTt.  *     of  limitatioii  did  not  extend  to  it  {b) ;  so,  not  even  in  case  of 
adverse  possesion  by  persons  not  entitled  (c). 


Rartontionof 
blood. 


621.  In  case  of  attainder  for  treason  or  fdony,  the  em- 
mption  of  blood  can  be  restored  by  Parliament  only.  Be 
stitution  may  be  either  as  to  the  corruption  of  blood  only,  or 
it  may  be  a  general  restitution  not  only  to  blood,  but  ak) 
to  lands  and  honours  (cQ.  When  a  person  is  outlawed  for 
treason  or  felony  the  blood  is  also  corrupted,  but  may  be 
restored  either  by  Act  of  Parliament,  reversal  of  the  outp 
lawry,  or  writ  of  error.  Formerly,  a  writ  of  error  to  re- 
verse an  outlawry  in  a  criminal  matter  was  held  to  be 
merely  ex  gratiA  regis,  and  not  grantable  ex  debiiojuMia  {e)\ 
afterwards  it  was  held  to  be  grantable  as  matter  of  right  in 
all  cases  under  treason  and  felony  (/),  but  now  it  cannot 
issue  without  ^Jlat  from  the  Attomey-(}eneral(y). 


Disputed 
cUims,  how 
tried. 

By  record. 


By  a  juiy. 


622.  If  tiiere  be  a  dispute  whether  a  man  be  a  peer  or 
no,  it  shall  be  tried  by  record  of  Parliament  (A),  for  gene- 
rally all  matters  of  record  shall  be  tried  by  the  record  it- 
self (»)  ;  but  this  applies  properly  to  baronies  by  writ^  and 
where  the  baron  has  taken  his  seat,  (see  ante,  §  601),  for  un- 
less he  has  taken  his  seat  it  cannot  appear  by  the  record  ( j); 
but  it  is  different  with  baronies  by  patent,  for  by  them  the 
creation  is  perfect  and  the  blood  is  ennobled  without  fit- 
ting; therefore,  it  has  been  held,  that  a  peerage  daimed 
under  letters-patent  is  not  triable  by  the  record  of  Parlia- 
ment, but  must  be  questioned  by  pleading  mm  €oneemi(i); 
and  where  a  man  claims  by  descent,  though  he  ought  to 
produce  the  patent  of  creation,  yet  being  a  matter  of  &ct 


(b)  Skixin.  437. 

(c)  Barony  qf  WUhugkby  ^ 
Parhmm,  Lords'  Jonrn.,  toI.  31,  p. 
858  ;  3  Craiae,  184.  4th  ed. 

(d)  3  Inst.,  c.  106 ;  Hele,  P.  C,  o. 
27. 

W  1  Vera.  170;  2  Burr.  25,50. 


(/)  Salk.  264. 

(^)  4  Burr.  2551. 

(A)  1  Inet  16.  b. 

(t)  9  Co.  3i:t. 

U)  1  Intt.  16  b. 

{k)  R,  w.KnoUeyt,  1  Ld.  Rtytt.  10. 
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whether  A.  is  the  son  of  B.  or  no,  it  is  triable  per  pais^  in    iMcompomsAL 
the  same  manner  as  countess  or  no  countess,  where  one  is        mbnts.^" 
a  countess  by  marriage  (J). 

If  any  one  becomes  heir  to  a  barony  and  be  not  sum* 
moned  to  Parliament,  he  may  sue  to  the  queen  by  petition 
of  right,  and  thereupon  it  will  be  referred  to  the  Lords  (m). 

As  to  determining  an  abeyance,  see  ante,  §  617. 


SECTION  XIIL 

FRANCHISES. 

§  623.  A  franchise  is  another  species  of  incorporeal  here- 
ditament, which  may  be  considered  under  the  following 
heads: — 

1.  The  nature  of  a  franchise,  and  its  different  kinds. 

2.  How  claimed. 

3»  How  lost  or  destroyed. 


L  Mattttt  of  a  iFroncj^f^e,  nxia  tbe  different  Wxiti%. 

%  623.  De/buium  qfa  F^ranekUe,  f  623.  Bifftrtni  Kind», 


$  623.  A  franchise,  sometimes  called  a  liberty,  is  a  '^  royal  Definition  of  a 
privil^e,  or  a  branch  of  the  queen's  prerogative,  subsisting 
in  the  hands  of  a  subject  (n)."    Of  franchises  there  are  divers  Different  kinds, 
lands,  which  being  more  or  less  connected  with  land,  are 
bere  entitled  to  notice. 


(0  Skinn.  520.  See  alio  the  Comiui  qf  (m)  W.  Jo.  97. 

A^fteuTf  eMt,6Co.  33.  (n)  2  Comm.  37. 

Il2 
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I.  Co  tolif  «  jfmni,  C|<(t,  ot  m«m«. 


f  624.  Whai  is  a  Fitrut. 

625.  What  is  tk§  PtwUeu  qf  ik§ 

626.  iVtitMiiceff,  4-c.  tii  the  Forest, 


§  627.  Wlkai  Wood  mtemad  Vert, 
IPio  «My  eta  Wood. 

628.  Xaml  lUoomueqftke  Cnm, 

629.  C^c«  «J  fTorrcii. 


What  b  •  §  624.  A  forest  is  a  circuit  of  groond  properly  under  die 

queen's  protection,  for  the  peaceable  liying  and  abiding  of 
beasts  of  venery  and  chace,  and  distinguished  not  only  by 
having  bounds  and  privileges^  but  also  by  having  oourtB  and 
officer8(o);  but  it  is  not  proved  to  be  a  forest  by  bebg 
called  a  forest  in  records,  &g.  (o)  A  forest  may  be  in  the 
hands  of  a  subject^  for  it  may  be  granted  by  the  sovereigiiy 
subject  to  the  forest  laves,  as  it  was  in  the  case  of  the  Dokes 
of  Norfolk  and  Lancaster,  who  had  forests  so  subject  to  the 
forest  laws(p);  but  if  the  jurisdiction  be  not  added  in  the 
grant,  it  becomes  only  a  chaoe,  and  trespassers  vrere  pumah- 
able  formerly  at  common  law  (q),  but  now  under  the  pro- 
visions of  the  1  &  2  W.4,  a  S2,  see  Dig.  P.  in.  tit.  Gahe. 
If  a  forest  be  parcel  of  a  manor,  by  the  grant  of  the  manor 
cum  petiinentns  to  a  subject,  the  forest  does  not  pass  (r). 

What  b  the  625.  In  the  time  of  H.  2,  B.  1,  and  John,  many  Isncb 

^J^  ^  adjoining  to  the  king's  forests  were  incroached  withm  the 

forest,  which  by  Charta  de  FtnrestOy  made  17  John,  vA 
confibrmed  9  H.  3,  were  to  be  disafforested,  and  afterwaids 
by  perambulations  made  in  the  time  of  Ed.  1  and  Ed.  3, 
were  disafforested,  and  the  lands  so  disafforested  are  named 
the  purlieu  or  pattrallee,  that  is,  the  part  perambulated  (i). 
Therefore,  the  purlieu  of  a  forest  is  land  adjoining  to  a  fo- 

(o)  Case  qf  Leieeeter  Forest,  12  Palm.  89,  90. 
Co.  22.  (r)  Case  qfquo  WarrwUo,  Mb. 

(p)   Manw.  For.    Laws.  40;    4  60. 
IiiBt.  314.  (s)  Manw.  319  ei  ssf. 

(9)  4  Inat.  314  ;  Cro.  Jae.  155 ; 
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rest,  known  hj  meers  immoyeable  upon  record^  which  was  iNconpofttAL 
within  the  forest,  but  is  now  disafforested  (t) ;  and  the  pur-  ^^uwts^' 
Kea  is  exempt  from  the  forest,  for  it  is  infra  metas  (m),  and 
the  owner  may  cut  down  his  wood,  plough  and  improve  his 
hnd,  without  licence,  for  the  purlieu  was  disafforested  only 
for  the  benefit  of  the  owners,  and  as  to  others  it  remains  (x); 
80,  the  owner  of  the  land  or  wood  within  a  purlieu  may  hunt 
with  dogs  beasts  of  the  forest  found  in  his  soil,  and  he  may 
kill  them  before  they  pass  the  limit  (y);  so,  if  a  dog  fasten 
upon  a  deer  before  she  gains  Jilum  faresta,  and  she  drags 
the  dog  into  the  forest  and  is  there  killed,  the  owner  may 
pareae,  and  take  the  deer  out  of  the  forest  (y);  but  a  man 
who  has  land  within  a  purlieu  cannot  by  gun  or  engine 
forestal  the  beasts  of  the  forest  in  their  return  to  the  fo- 
rest (2);  so,  he  cannot  kill  unseasonable  game  within  the 
purlieu  (z) ;  so^  not  in  the  fence-month  (z). 

626.  Anything  which  will  be  a  nuisance  by  law,  if  done  KQisanees^&e. 
out  of  the  forest,  will,  if  done  within  it,  be  a  nuisance,  as  to 
erect  a  cottage  there  without  a  licence,  although  built  for 
the  poor  (a);  so,  inclosing  within  the  forest  (a);  so,  setting 
op  a  ferry  where  there  was  none  before  (&);  so,  carrying 
s  gun  to  kill  deer  (e);  so,  burning  heath,  &c.  within  the 
forest  (1/);  so,  building  a  wall  whereby  the  highway  is 
straightened  (tf);  so,  if  beasts  damage  the  wood  of  B. 
within  a  forest,  though  B.  ought  to  maintain  the  fence; 
80»  erecting  a  windmill  within  the  forest,  though  it  be 
upon  Us  own  soil  (/);  so,  if  a  man  by  building,  indosure, 
or  nang  any  liberty  or  privilege,  incroach  upon  the  rights 
of  the  forest,  it  will  be  purpresture  and  an  offence  to  the 
forest  (^);  so,  every  offence  which  tends  to  the  destruction 
of  the  forest,  or  the  vert  or  venison  of  the  forest,  or  is 

(0  Manw.  318.  (6)  W.  Jo.  274. 

(«)  Id.  87.  (e)  Id.  275. 

(x)  Id.  366.  (d)  Id.  276. 

(y)  Id.  371.  W  Id.  277. 

(m)  Id.  384.  (/)  Id.  293. 

(c)  W.  Jo.  269.  6")  1  Inst-  ^77.  b. 
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iKooEPOABAL  a  breach  of  the  laws  of  the  forest^  will  be  a  niuauioe  to  tbe 
"?BNTsf^'  forest  (A) ;  and  therefore,  not  only  the  hunting  or  kilEiig  tlie 
beasts  of  the  forest  which  destroys  the  yemson,  and  waste, 
purpresture,  or  apart»  which  destroys  the  vert>  but  any  thiog 
which  tends  to  such  destruction  will  be  a  nuisanoe  to  the 
forest  (t). 

What  wood  m-  627.  All  wood  and  underwood  in  the  forest  is  esteemed 
yert»  and  if  any  cut  the  vert  of  the  forest  within  his  own 
land  without  licence,  it  is  waste  (A);  therefore,  a  man  can- 
not cut  wood  in  his  own  land  within  the  forest^  or  destroy 
the  covertis,  without  a  view  of  the  forester,  and  licence  of 
the  justices  in  Eyre,  (now  by  10  G.  4,  c.  50,  the  Commia- 
sioners  of  the  Woods  and  Forests),  though  it  escheated  to 
the  queen,  and  he  then  held  it  by  the  queen's  pat^it,  for 

Who  may  cat  the  patentee  shall  be  subject  to  the  forest  laws  (Q;  but,  in  a 
forest  and  dbace  in  the  hands  of  a  common  person,  tbe 
owner  of  the  soil  may  cut  his  wood  without  the  licence  or 
yiew  of  the  forester,  if  sufficient  vert  be  left(m);  so,  by 
[prescription,  a  man  may  cut  timber  in  his  own  wood  within 
the  forest  without  the  yiew  of  the  forester  (n),  so  far  at  leaat 
as  regards  a  forest,  though  allowed  in  respect  of  a  chaoe; 
sp»  an  officer,  as  it  seems,  may  prescribe  to  haye  so  much 
wood  to  be  assigned  by  the  woodward  within  the  forest  tat 
his  fiiel  (o). 

If  the  cutting  of  yert  or  ooyert  within  a  fixrost  be  waate^ 
the  destruction  of  it  will  be  still  more  so;  and  therefore,  if 
a  man  cut  his  wood  by  licence  within  the  forest,  and  afio^ 
terwards  do  not  inclose  the  wood  with  a  sufficient  fence, 
whereby  it  be  destroyed  by  beasts,  the  destruction  of  the 
wood  will  be  waste(p);  so,  if  he  assart,  that  is^  eradioste, 
his  woods,  and  conyert  his  land  to  tillage^  that  will  be  more 

(A)  Manw.  266.  Cro.  Jac  155 ;  S.  C,  12  Co.  22. 

(t)  Id.  267.  {n)  Manw.  82, 135 ;  dmi.,  W.  Jo. 

(k)  Id.  147.  290,  275  ;  and  comiri,  W.  Jo.  290. 

(0  Id.  136.  (o)  Sav.  5. 

(m)  Tkiemie  qf  Leietiier  Fore$tt  {p)  Manw.  149. 
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heinoas  waste  (;);  and,  if  he  conyert  meadow  or  pasture   incobpouai. 
within  a  fbieet  surrounded  with  ooyerts,  to  arable,  it  will  be     ^^vn^' 
•n  apart  (r);  so,  a  grant  to  be  quit  of  assarts,  shall  be  only  ^ 
for  those  before  committed  («)• 

628.  If  a  man  commit  waste  within  a  forest  by  cutting  or  Remedy, 
destroying  the  vert  without  licence,  the  wood  or  the  land 
where  the  waste  is  done  shall  be  seized  into  the  hands  of  the 
queen,  till  the  owner  replevy  it  and  make  fine  {t),  though 
the  owner  has  an  estate  of  inheritance  (t),  and  though  he 
die  before  presentment  of  the  waste,  for  the  wood  or  other 
land  shall  be  seized  until  the  heir  replevy  it(^),  and  if  the 
heir  will  not  pay  the  fine  the  land  remains  in  the  queen's 
hands  for  ever(/).  The  old  forest  law  is  in  most  other  re- 
spects now  grown  out  of  use,  and  what  remains  of  it  is  now 
administered  by  the  Commissioners  of  her  Majesty's  Woods 
and  Forests,  aided  by  the  verderers  and  some  other  of  the 
dd  officers.     By  the  10  G.  4,  c.  50,  it  is  provided,  that  all  Land 


honours,  hundreds,  lordships,  manors,  forosts,  chaces,  woods, 
parks,  messuages,  lands,  tithes,  fisheries,  franchises,  services, 
rents,  and  other  land  rovenues,  possessions,  tenements,  and 
hereditaments,  belonging  to  her  Majesty,  (except  advow- 
sons  and  vicarages),  shall  be  under  the  management  of  her 
Uajesty's  Conomissioners  of  Woods  and  Forests ;  so,  by  the 
Game  Act,  1  &  2  W.  4,  c.  32,  provision  is  made  for  the 
punishment  of  persons  trespassing  in  any  of  her  Majesty's 
forests,  parks,  chases,  or  warrons.  See  further.  Dig.  P.  i. 
tit  Land  Bevenue  of  the  Cbown  ;  P.  m.  tit.  Game  ;  as  to 
common  in  a  forest,  see  ante,  §  305  et  seq, 

629.  A  chaoe  is  a  liberty  to  keep  certain  wild  animals  Chue,  pwk, 
within  a  certain  district,  and  an  exclusive  right  of  hunting  *"  ^•*''«'' 
them  therein.     A  chace  is  distinguished  from  a  forest  by 
not  being  subject  to  the  forest  laws,  and  although  a  place 
be  indosed  and  proclaimed  as  a  forest,  yet  it  shall  be  a 

(f)  Mttiw.  155 :  4  Imt.  306, 307.  («)  W.  Jo.  271,  289. 

(r)  Maow.  157.  (0  Manw.  151, 15S. 
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iNcompouAL   chaee  till  the  proper  ofBcers  and  courts  are  granted  (v);  bat 


■BBBDITA- 
MBNTS. 


no  one  ean  make  a  chace  within  his  own  land  or  elaewhen^ 
'    without  the  queen's  grant  (x);  the  like  may  be  said  of  an 
ancient  park ;  and  as  to  the  distinction  between  a  chaoe  and 
a  parky  see  further,  Dig.  P.  m.  tit  Game. 
Warrea.  Free  warren  is  also  a  privil^e  to  have  beasts  of  a  war- 

ren in  one's  land,  and  the  exclufflve  right  of  killing  and  hunt- 
ing them  therein  (y).  This  privil^e  is  distinct  fix)m  Ae 
land,  and  by  a  lease  of  the  land,  without  more,  the  wanen 
will  not  pass  (z) ;  so,  not  by  an  alienation  of  the  land  with- 
out saying  cum  periineniiis  {z);  but  it  has  been  usual  in  such 
cases  for  the  alienor  to  reserre  the  priyil^e  to  himself  (a), 
hence  it  has  come  to  pass,  that  a  man  may  have  a  free  war- 
ren in  another  man's  land  (ft);  so,  it  is  said,  ''that  aman  maj 
have  a  iree  chace  as  belonging  to  his  manor  in  his  own  wood, 
as  well  as  a  warren  or  park  in  his  own  grounds;  for  the 
chace,  warren,  or  park  are  collateral  inheritances,  and  not 
issuing  out  of  the  soil,  as  the  common  doth,  and  therefore  if 
a  man  hath  a  chace  in  other  men's  grounds,  and  afterpurchaae 
the  grounds,  the  chace  remaineth  (c);"  so,  a  free  wairen 
may  be  claimed  within  a  chace  of  the  queen(iQ,  and  the 
grantee  may  there  biuld  a  lodge  upon  his  own  inheritance  {e)i 
so,  it  may  be  claimed  in  a  royal  forest  (/),  but  it  must  have 
been  allowed  in  the  Eyre  before  the  abolition  of  that  court(;)^ 
see  Dig.  P.  i.  tit  Land  Revenue  of  the  Crown;  and 
it  may  be  claimed  by  grant  or  prescription  {h) ;  but  if  pre- 
scribed for  it  must  be  in  the  ancient  place  (t),  and  a  pre- 
scription is  not  lost  by  non-user  (t) ;  but  a  man  cannot  pre- 
scribe for  a  warren  in  the  lands  of  a  stranger  which  are  not 
within  his  seigniory  (J);  so,  none  can  make  a  wairen  m  his 

(«)  Manw.  60.  (d)  4  Inst.  498. 

(jr)  Id.  56 ;  2  Inst.  199.  (0)  Id.  298. 

(y)  2  Ron.  Abr.  812.  (/)  Manw.  81 ;  Cro.  Jae.  155. 

(i)  Dy .  30,  m  marff.  (ff)  HarHmm'§  mm,  W.  Jo.  280. 

(«)  2  Roll.  Abr.  812.  (A)  2  RoU.  Abr.  818. 

(b)  2  Comm.  39,  dting  Bzo.  Abr.  (i)  Cro.  Jae.  155. 

tit.  Wamn,  3.  U)  2  RoU  Abr.  265. 
(0  4  Inst.  318. 
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own  land  without  a  lloenoe  from  the  Crowns  because  he   incokporbal 
cannot  appropriate  to  himself /<?rii«  naturts,  which-are  nirf-     "«*NTre.^" 
Hut  in  bonis  (A) ;  and  if  the  queen  grants  to  B.  a  warren 
within  his  manor,  he  shall  have  it  only  in  the  demesnes,  not 
in  the  lands  of  the  freeholders  (/). 

A  free  fishery,  like  a  free  warren,  is  a  privilege  under  Fne  flsheiy. 
agrant  from  the  Crown,  to  have  the  exclusive  right  of  taking 
and  killing  of  fish  in  an  arm  of  the  sea,  or  a  navigable 
river,  Carter  v.  Murcot  (m) ;  but,  in  this  case  it  was  held, 
that  if  any  one  would  daim  such  privilege,  he  ought  to 
8bew  a  light,  the  presumption  being  against  him  (n). 


IL  Co  If  a  Coaats  Valstto. 

$  630.  The  highest  franchise  was  to  be  a  county  palatine, 
which  was  so  called  because  the  count  palatine  had  jura 
regaUa  within  his  county  as  the  king  himself  (0),  and  the 
county  was  made  palatine  h  palatio  regis^  not  the  person  a 
count  palatine ;  and  the  authority  of  him  who  had  a  county 
paktine  was  as  full  as  that  of  the  king  himself,  within  his 
county  (p),  and  consisted  of  a  royal  seigniory  and  a  royal 
jnrifldiction  {q)m  There  were  formerly  four  such  counties 
palatine,  namely,  Lancaster,  Chester,  Durham,  and  Ely, 
but  the  separate  jurisdiction  in  all  of  them  is  either  abo* 
lished  altogether,  or  made  to  be  subordinate  to  that  of  the 
courts  at  Westminster.  See  Dig.  P.  i.  tit.  Lancaster, 
Chesteb,  Durham,  and  Ely. 

W  2  Init  199.  COM,  Day.  55. 

(0  Bwrnrngh  ▼.  Tofflor,  Cro.  £1.  (0)  4  loft  204 ;  Day.  60. 

463.  {p)  4  Inst.  205. 

(m)  4  Burr.  2164.  \q)  Day.  62. 
(•)  lb.  See  also  the  Bhtr  Bmn'§ 
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§  631.  JTmortelJIi^Mv. 
Qmrt'-baron. 
8uiior§  to  ike  CowrU 
6S2.  Juriidiction^a  Oourt-baron. 
633.  FTAfrt  mil  wAai/Af  OMirtf  it 
fo  b§  kepi. 
Method  qf  holding  Oourte. 


§  633.  Ckarfi  h  iho  Inftmi. 

634.  AitMkmm^. 
BxeeuHon, 

635.  Cuttommry  Oowri. 

636.  OlAcr  BwRcAiNf 

Jtflniorf. 


§  631.  A  manor,  aa  before  shewn,  (see  antey  §  88)»  isaoer- 
tain  Gircuit  or  district  ori^nallj  asdgned  to  great  men,  to 
which  certain  manorial  rights  or  priyileges  were  annexed. 
One  of  the  most  important  rights  belonging  to  thisfianchise 
is  that  of  holding  oourts,  namely,  a  conrt-baron  and  a  cus- 
tomary court. 

To  every  manor  a  court-baron  is  inddent(r)9  and  there- 
fore in  a  quo  warranto  for  holding  a  court-baron,  it  is  soffi- 
dent  to  plead  that  he  has  a  manor  («);  and  if  he  pleads  that 
he  has  a  manor,  he  ought  not  to  prescribe  for  holding  t 
court-baron  {t) ;  so^  if  he  grants  a  manor,  the  court-baron 
passes  as  inddent,  although  there  is  an  exception  of  all 
courts,  unless  in  the  case  of  the  queen  (ti) ;  but  the  profits 
of  courts  may  be  excepted  (or);  and  being  incident  to  a 
manor  of  common  right,  it  is  not  lost,  merely  because  no 
court  has  time  out  of  mind  been  hdden  within  the  manor  (y). 

Freehold  tenants  alone  are  suitors  to  the  court-baron,  and 
of  these  there  must  be  two  at  lea8t(jr);  and  in  GboerT. 
Lane  (a),  it  is  said,  "  To  constitute  a  manor,  it  is  necessaiy 


(r)  8H.  7;lKitch.7,8;  1  Inrt. 
58;  2  Inst  99;  4  Inst.  268. 

(f)  it.  ▼.  SiantoH,  Cro.  Jae.  260. 
See  alao  1  Bnlatr.  54 ;  JR.T.  SiaverUm, 
YelT.  190;  Noy,  20;  Moor,  870;  1 
Bl.  580. 

(0  Noy,  20. 

(«)  Brown  t.  Ooldemith,  8  J.  B* 
Moore,  870. 

(jr)  Sir  Robert  Aeton'e  eaee,  Dy. 


(y)Ow.35.   SeealaoiLT.  Ai 
ing-atto-Bowor,  5  B.  ft  A.  691 ;  iL  ▼• 
Hniinge  {Mayor,  8fc,),  Id.  692,  a. 

(r)  Bro.  tit  Conrt-baroa,  pL  23 ; 
Kiteh.  7,  8;  ft.  r.  Staoerton^nf*; 
JbmHn  t.  OnoeAcr,  2  Ld.  Raya. 
864;  lWatk.Cop.9;  2Scrif.Cop. 
720. 

(a)  3  T.  R.  447. 
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not  (mly  that  there  should  be  two  freeholders  within  the   inoorporval 
manor,  but  also  two  freeholders  holding  of  the  manor  sub-     ^^uwrs^' 
ject  to  escheats  (A)." 

The  suitors  are  the  judges  of  the  court,  not  the  steward  (c), 
nnlesB  there  be  a  custom  or  prescription  that  pleas  should 
be  holden  before  the  steward,  which  it  seems  there  may 
be  ((f);  although  in  some  earlier  cases  this  was  denied  (e). 
The  stewaid  is,  however,  a  constituent  part  of  the  court, 
and  not  merely  a  ministerial  officer,  as  was  formerly  sup- 


632.  Courts  baron  were  ordained  for  three  purposes,  jnrudiction  of 
namely,  to  adjust  differences  between  lord  and  lord,  between  *^®*>'^-*>*™" 
lord  and  tenant,  and  between  tenant  and  tenant  {p) ;  and  it 
ia  aaid  also  as  against  strangers  coming  within  the  manor  (h). 

A  court-baron  may  hold  plea  of  actions  personal  when 
the  debt  or  damage  is  under  40^.  (i) ;  so,  in  trespass  with- 
out  vi  et  armts,  under  40*.  (A) ;  but  by  charter  or  prescrip- 
tion, it  may  hold  pleas  above  40«.  (Q 

But  account  does  not  lie  in  a  court-baron  (m);  so,  not 
legdarly  trespass  vi  et  armis  (n) ;  so,  not  detinue  of  writ- 


er ^^  Lord  Kenyon,  Ohver  t. 
Um,  3  T.  R.  447.  See  also  CAe/- 
^nde,  f.  Crew,  WiUes,  614. 

(e)  39  H.  6.  5,  cited  Bro.  tit. 
J!id(niiaiit,pl.  118;  Kitch.  145.  See 
alio  JaUlemmC9  eoie,  6  Co.  11  b; 
l^itrd  Cobham  and  Browne's  ease,  1 
Leon.  217;  Ijoveil  and  OoMon't 
coif,  Qodb.  6S ;  Sure  r.  WelU,  T. 
Jo.  23 ;  H.  T.  Morgan,  1  Bl.  398. 

(d)  1  Leon.  316,  pi.  444  ;  TonHn 
or  TbiRJNii  ▼.  Crocker,  2  Ld.  Rejin. 
860;  S.C.,  2  Selk.  604 ;  S.  C,  2 
Liitw.1211;  A.T.  Morgan,  1  Bl.  396. 
See  alio  Rait.  Ent.  553;  Co.Eot.  118; 
Winch's  Eat.  1014;  Jameer.Tutneg, 
Cor.  Car.  497;  Bure  ▼.  Weiie,  T. 
Jo.  23. 

(e)  PeUr.  Thwere,  2  Cro  El.  791 ; 
8.  C.  nom.  Peii  r.  Towere,  Noy, 
20;  Armgn  t  AppMqft,  Cro.  Jac. 


582.  See  also  2  D'Anvera,  295,  tit. 
Coart-baron  ;  1  Neb.  Abr.  50. 

(/)  Howard  t.  Wood,  1  Flreem. 
473;  S.  C,  T.  Jo.  126;  S.  C,  2 
Lev.  245.  See  eonM,  Calth.  54 ; 
Holroyd  ▼.  Breare,  2  B.  &  A.  473. 
And  see  farther  2  Scriv.  Cop.  722, 
3rded. 

(ff)  Scrog.  Pract.,  pp.  82  et  eeq, 

{h)  Br.  Conrt-baron,  pi.  1 ;  Kitch. 
146. 

(i)  Kitch.  74;  PeUr, Towere,  eup. 

(k)  Kitch.  146. 

(0  Id.  187.  See  abo  H.  ▼.  Ha- 
vering^aite  "Bower  {Steward,  9fe.), 
5  B.  &  A.  69 ;  and  JR.  ▼.  Haet- 
inge  (Mayor,  Sfe,),  Id.  692. 

(in)  Kitch.  146,  citing  43  E.  19. 

(n)  Kitch.  146  et  eeq.  /  1  Inst. 
118  ;  2  Inst.  311. 
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fifooRPoatAL  lugs  (o);  sed  seeus  as  to  detmue  of  goods  (p) ;  so,  not  n- 
MBNw.       plevm(;>> 

A  courtp-baron,  it  seems,  may  also  hold  pleas  of  land,  to 
the  exclusion  of  all  other  jurisdictions,  except  by  a  reasmt 
curiam  from  the  lord  {q) ;  and  this  was  by  a  writ  of  right 
patent  before  its  abolition  by  the  8  &  4  W.  4,  c  27.  Such 
a  plea  may  be  removed  by  writ  of  toll  into  the  county 
court,  and  from  thence  into  the  Court  of  Common  Pleas  (r). 

A  court  by  prescription  may  also  have  jurisdiction,  ss  % 
peculiar,  to  grant  probate  and  administration,  and  also  to 
take  cognizance  of  testamentary  causes  («). 

If  an  action  be  sued  in  a  court-baron,  in  which  it  has  do 
jurisdiction,  prohibition  lies  {t) ;  so,  if  the  defendant  pleads 
that  the  cause  did  not  arise  within  the  jurisdiction  (/) ;  80| 
if  it  has  no  jurisdiction,  the  proceeding  there  is  void,  and 
trespass  lies  (^). 

Wlme  and  633.  A  court^-baron  may  be  held  at  any  place  within  the 

is  to  be  kept,  manor,  otherwise  it  will  be  void  (v) ;  but  by  custom  the 
lord  may  hold  a  court  within  one  manor  for  several  man- 
ors (o)  ;  so,  a  surrender  may  be  made  out  of  court  without 
alleging  a  special  custom  for  it  (x) ;  so,  a  steward  may  tske 
surrenders  out  of  a  manor  without  a  custom  (y). 

The  court-baron  was  formerly  held  once  in  every  three 
weeks  (z),  but  it  is  now  usually  held  once  a  year,  and  the 
lord,  in  the  absence  of  any  custom,  cannot  compel  a  more 
frequent  attendance  of  the  suitors  (a) ;  and  it  is  said  that  it 
might  be  held  even  at  night  (6).    But  spedal  courts  may 


(o)  F.  N.  B.  47.  Cro  Ctr.  367 ;  8.  C,  W.  Jo.  942; 

{p)  Kitdu  146.  Co.Cop.,  1.31;  C9$^»oiit.  JtfM^Mmr, 

(f)  Id.  147.  4  Co.  27. 

(r)  Boodi'i  Real  Actiont,  86,  n.  (^r)  1  Inst.  59. 

(f)  l>mA«mT.  SUphtmmm,  1  Sidk.  (y)  Dm^tM  ▼.  Anirtw,  1  Sdk. 

41 ;  AtkmM^.  BtU,  Cowp.  286.  184.  Seeebo  TwekOef  t.  Aintttft 

(0  mtch.  147 ;  F.  N.  B.  4,  B.  1  Ld.  Raym.  76. 

(«)  1  IittL  38;  Kitdi.  186;  Co.  {w)  Co.  Cop.,  a.  31. 

Cop.,  t.  31 ;  Serog.  Pkvot.  83.  («)  Seroggi,  40,  83. 

(v)  lb.  See  obo  Aafootf  ▼.  Bvm,  («}  Moor,  68,  pL  183. 
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also  be  called  for  the  purpose  of  effecting  the  transfer  of  incorpoual 
copyhold  property.  ^Vvstb^' 

The  usual  method  of  holding  a  court-baron  is,  that  the  Method  of 
steward  makes  a  precept  to  give  reasonable  warning  of  the  ^*<>^™«c<"*^- 
court  (c).    Warning  for  fifteen  days  is  best,  which  is  the 
common  time  between  the  teste  and  return  of  a  writ  in  the 
Common  Fleas  (c),  but  six  or  seven  days'  warning  is  suf- 
ficient (c). 

After  the  inquest  and  the  proclamation,  the  steward  gives  CbMrge  to  He 
the  charge  to  the  inquest  (cf).  The  charge  admonishes  ^^^ 
them  to  present  suitors  who  make  default  (e);  so,  to  present 
the  death  of  every  tenant,  and  who  is  heir,  and  what  profit 
accrues  to  the  lord  by  his  death  (/);  forfeiture  of  any  te- 
nant by  alienation,  &c.  (/) ;  so,  subtraction  of  services  {f) ; 
80,  incroachment  or  trespass  in  his  demesne,  or  waste  {/) ; 
0O|  mdosure  or  surcharge,  &c.  of  conunon(/). 

All  pleas  in  a  court-baron  of  common  right  and  of  a  per- 
sonal nature  were  by  wager  of  law,  before  the  3  &  4  W.  4, 
c  2, 8.  13,  abolishing  that  proceedings  and  it  was  only  by 
prcBcriplion  that  it  could  be  determined  by  the  jury  (^). 

634.  The  process  on  plaint  in  a  court-baron  is  summons  Attadiment. 
and  distress  infinite  (h);  but  the  court  has  no  power  to  ExecatioQ. 
make  execution  as  in  the  superior  courts  (t) ;  and  the  dis- 
tress in  a  courtr^baron,  even  of  goods  taken  upon  a  judg- 
ment, is  only  in  the  nature  of  a  pledge,  and  cannot  be  sold 
except  by  special  custom  (A);  yet,  by  special  custom,  a  levari 
fadas  may  be  awarded  in  a  court-baron,  and  the  goods  may 
be  sold,  but  in  such  case  the  custom  must  be  pleaded  (/). 

(0  Kitdi.  6  a.  (t)  4  H.  6. 17,  cited  Bro.  Court- 

(4  U.  7.  baroD,  pi.  6, 7. 

(e)  Id.  &3.  (k)  Bro.  Court-baroii,  pi.  6,  7; 

(/)Id.  55.  Id.  Execution,  pL   110.      But  eee 

C^)  7VKi2a/T.  Toiler,  Bendl.  140;  ScrogsB.  Pract.  93. 

S.  C,  1  Leon.  204 ;    S.  C,  cited  (1)  J^ye  r.  Burgh,  Noy,  17 ;  Pell 

Moor,  277.  ▼.  Ti>wer»,  Id.  20;  Hewet  t.  Nor- 

(A)  3S  E.  3.  3,  dted  Bro.  Court-  ber^,  Bulstr.  52.   See  also  Scroggs^ 

l»m>  pi.  5, 10 ;  TiOenriU  ▼.  T^^per,  203. 
2  RoOL  Bcp.  493. 
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A  oourt-baron  not  being  a  oonrt  of  reoord,  neither  tlie 
lord  nor  steward  can  fine  or  imprison  (m),  nor  can  the  lord 
or  steward  assess  an  amercement  for  a  private  trespass  done 
to  the  lord;  except  by  custom  (n);  jet  by  prescription,  the 
steward;  even  of  a  court-baron^  may  assess  an  ameroe- 
ment(0);  see  further  as  to  amercements,  pogt,  §  652. 


Caitomaiy 
court. 


635.  So,  a  manor  has  a  customary  court,  as  well  as  a 
oourt-baron  (;?),  and  this  concerns  the  copyhold  tenants 
only  {p)f  and  it  may  be  held  without  freeholders,  although 
it  is  otherwise  with  a  court-baron,  (see  ante,  §  631),  and 
although  there  should  be  no  freeholder  in  the  manor  by 
which  the  court-baron  could  be  held,  and  even  the  manor 
itself  is,  in  some  respects,  lost,  yet  there  stall  may  be  a  ciu- 
tomary  court  (;);  so,  therefore,  where  a  manor  is  granted 
by  copy,  it  may  have  a  customary  court,  but  it  shall  not 
have  a  court-baron  (r);  but  there  cannot  be  a  customazy 
court  without  copyholders  (s),  for  this  customary  court  k 
for  those  only  by  copy  of  court-roll,  and  the  lord  or  steward 
is  the  judge  in  distinction  from  a  courts-baron  at  common 
law,  where  the  suitors  are  the  judges  (^),  see  ante,  §§  631, 
632 ;  so,  the  copyholders  attending  to  do  th^  fealty  at 
this  court  are  called  ''the  homage,"  who  are  sworn  to  make 
their  presentments  in  the  same  manner  as  the  jury  at  a  leet, 
see  post,  §  648 ;  and  if  a  manor  has  a  court  of  a  doaUe 
nature,  that  is,  customary  and  courtrbaron,  the  proceedings 
of  both  may  be  entered  on  the  same  roll  (u). 


Other  fran* 

ch 

to 


There  are  several  other  franchises  usually  annexed 
to  manors,  all  of  which  are  not  exclusively  manorial  rights, 
as  to  hold  a  court-leet,  to  have  wreck,  treasure  trove,  es- 


(m)  Co.  Cop.,  f.  26 ;  Tr.  34. 

(«)  Kitdi.  154. 

(o)  Bluni  ▼.  Whiiaen,  1  Leon.  242. 

{p)  I  Inst.  58. 

(9)  Meiwiteh*i  ca»€,  4  Co.  26  b. 

(r)  Jl.  T.  SttfMrUm,  YeW.  190. 


See  also  Cro.  Jae.  260. 

(f)  1  Inat  58. 

(0  Kitch.163;  Co.Cop.,i.45;lV. 
102 ;  MeiwUektmdlMimr,  4  Co.  26  b. 

(«)  lb.;  Unit. 58. 
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ttkjB,  mi&,  and  bona  Jiiffitivarum,  deo&mdB,  markets  and   inoobpoabal 
fiiTB,  and  tolls,  each  of  which  will  be  considered  in  its  order ;       m bnts.  * 
besides  which  there  are  other  manorial  rights,  the  fruits  of 
tenor^  which,  belonging  properly  to  that  branch  of  the  sub- 
ject, will  be  treated  of  under  the  head  of  Coftholds,  see 
poit,  nnder  that  title. 


ly.  Co  iah$  a  eonxUUtt  or  Kunlrrel^. 


$  637.  WMai  u  a  Qmrt^leet. 

i  ei^.  JUquieitee  of  the   Preeeni^ 

Appemdami  to  a  Manor, 

ment. 

Style  qf  the  Ckmri. 

647.  Qficere  in  the  Leet. 

638.  Appendant  to  a  Hundred. 

Steward. 

to  a  VUI. 

Bailif, 

M     not     to    a 

Reeve. 

Church, 

Aleconner, 

639.  How  to  be  claimed. 

648.  Conttable. 

7b  be  held  at  what  Thne. 

Refueal  to  accept  €ffice. 

640.  Where  to  be  held. 

649.  Bxemptione/rom  eerving  Qf- 

Notice  (if  holding. 

flee. 

641.  Doing  Suit  to  the  Leet. 

650.  Barriitere     and      Attomiet 

Bmt  Beat  and  Suit  Sendee, 

exen^t. 

651.  Finee. 

Ctergy. 

652.  Amercemente. 

I^nanie  in  Aneieni  Demeene. 

653.  How  qfeered. 

M.  luriedietUm   qf  the    Courts 

654.  Remedieefor  Finee. 

leet. 

Actum. 

Common  Nuieaneee, 

Dietreu. 

644.  Not  private  Wronge, 

655.  Remedieefor  Amercemente. 

646.  hiqmringqfihe  FrafUeqfthe 

Dietreee. 

Lord. 

Action  qf  Debt. 

646.  Preeentment,  how  made. 

5687.  The  leet  is  a  court  of  record  derived  out  of  the  Whatisaoonrt- 
sheriff's  town  (x);  and  to  every  court-leet  is  annexed  the 
▼iew  of  frank-pledge,  or  an  examination  of  the  persons  resi- 
ant  within  a  leet,  who  were  anciently  called  ''  frank-pledges^" 
that  is,  sureties  to  answer  any  complaint  A  court-leet  may  Appendant  to  a 
be  appendant  to  a  manor,  though  not  necessarily  incident 


(jr)  2  loft.  71 ;  4  Intt.  261. 
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iKooBPORBAx.  to  it  liko  s  oouit-baroii  (y) ;  and  the  style  of  the  court  10, 
"  MBwrs.^'     **  The  Court-leet  with  view  of  Frank-pledge  of  K  C^  &a, 


Stjieof  the  held,**  &C. ;  and  if  appendant  to  a  manor,  and  held  with 
the  court-baron,  it  may  be  thus — ''  The  Court-leet,  with 
view  of  Prank-pledge  and  Court  of  E.  C,  &c.  (4" 

If  a  leet  is  appendant  to  a  manor,  and  the  queen  pur- 
chases two  parts  of  the  manor,  the  leet  remains  appendant 
to  the  other  part  (a);  and  so,  if  the  lord  enfeoffi  another 
of  his  manor,  without  mentioning  the  appurtenances,  heie- 
tains  the  leet(i);  but  a  man  shall  not  have  a  leet  in  his 
manor  within  the  leet  of  another  seigniory  (c) ;  yet  there 
may  be  a  superior  leet,  at  which  the  resiants  of  the  in- 
ferior leet  are  to  attend,  see  tn/ro,  §  646. 

Appendant  to  a  688.  A  leet  it  Bcems  is  not  strictly  inddent  to  a  hundred, 
^      '  because  one  liberty  cannot  be  incident  to  another,  but  it  maj 

be  appendant  to  a  hundred  (d). 

to  aTill,  &€.;  A  leet  may  also  be  appendant  to  a  viU  or  an  andent  mes- 
suage («),  for  it  may  be  presumed  that  the  house  is  the  nte 

but  not  to  A  of  a  manor  (/);  but  it  cannot  be  prescribed  for  as  i^pend- 
ant  to  a  church  or  chapel  (^);  and  if  a  leet  belongs  to  a 
hundred,  by  a  grant  of  lands  in  a  vill,  parcel  of  the  hundred, 
with  all  leetB  pr€Bmusis  spectaii  etpertinent\  the  grantee  shall 
not  have  a  leet  within  such  vill  (A). 

How  to  be  639.  A  leet  may  be  daimed  by  charter  or  the  queen's 

grant,  for  the  queen  may  grant  to  a  man  to  have  power 

(y)  Cohbrooke  t.  Blliot,  3  Burr.  eonirh,  Kitchen,  p.  78,  wbo  nptbit 

1859.  a  leet  is  of  neoenity  inddeat  Id  t 

(j)  Co.  Cop.  819,  3rd  ed.  hundred,  and  dtee  8  H.  7. 1.    Aho 

(a)  Bendl.,  pi.  45.  Maroh,  75. 

{b)  Dy.  30,  pi.  209 ;  1  And.  26.  See  (e)  18  H.  6. 11 . 

alM  18  H.  6. 11 ;  33  H.  6.  4,  eited  (/)  Gitthu  y.  Cowper,  2  BioiniL 

Bro.  Incident!,  pi.  2,  20;  £ori/GD&-  217. 

kam  andBrowne*»  eoie,  I  Leon.  218.  (ff)  .10  E.  3.  5 ;  18  H.  6.  11 ;  f- 

(c)  1  Roll.  541.  N.  B.  Leet,  8 ;  Bro.  Ineadenii,  29; 

Id)  Bro.  Leet,  pi.  24;   Id.,Inci-  TVrrm^ikmn'f  mm,  4  Co.  37;  Jt^rftf 

denti,  pi.  18.     See  ako  Lord  Nor*  tmd  Ma»im,  2  Browol.  200. 

fit  r.  Barret,  Moor,  426 ;  Lawmm  ▼.  (A)  Lord  Norrii  t.  Barrtt,  Moor, 

Hart,  2  Leon.  74 ;  2  Inst  122,  and  427. 


church. 
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tenere  plaeita  within  a  certain  preoinct,  &c,  and  before  cer-   inco&porbal 

[BRXDITA 
UKVm. 


tarn  judgee,  and  in  a  manner  to  exempt  it  from  the  jurisdio-     ■■"^"^- 


tion  of  her  superior  courts  (t);  so,  a  leet  may  be  claimed  by 
prescription  which  presupposes  such  grant  (A). 

The  leet  shall  be  held  at  the  time  assigned  by  the  char-  To  be  held  at 
ter  (i),  but  he  that  claims  it  by  prescription,  may  claim  to  ^  ™*' 
hold  it  once  or  twice  every  year,  or  upon  any  such  days  as|, 
upon  reasonable  warning,  shall  be  appointed  (m);  so,  it  may 
be  prescribed  to  be  held  semel  in  annOy  upon  which  the  lord 
may  hold  it  when  he  pleases  (n);  so,  if  the  queen  grant  it 
to  be  held  semel  in  cmno  without  ascertaining  the  time  {o) ; 
but  if  tiie  charter  or  prescription  does  not  direct  otherwise, 
by  the  equity  of  the  statute  Magna  Charta,  c.  85,  it  shall  be 
held  within  a  month  after  Easter,  and  a  month  after  Michael- 
ina8(p) ;  and  if  the  leet  does  not  appear  to  have  been  held 
at  the  lawful  time,  an  indictment  or  presentment  there  will 


640.  The  leet  of  the  toum  is,  by  the  statute  Magna  Where  to  be 
Charta,  c.  35^  to  be  held  in  a  place  certain;  but  it  should 
seem  that  coxirts  leet  of  hundreds  or  manors  may  be  held  in 
any  place  within  the  seigniory  where  the  lord  pleases  (r) ; 
but  there  is  a  canon  prohibiting  the  keeping  of  temporal 
courts  leet  or  lay  juries  in  the  church,  chapel,  or  church- 
yard(#> 

Fifteen  days'  notice  of  a  court-leet  is  usually  given,  but  in  Notice  of  hold- 
the  absence  of  established  usage  three  or  four  days'  notice     ^' 
would  be  sufficient  (t),  and  if  it  be  not  an  ancient  leet,  it 
i4>pears  that  personal  notice  is  necessary  (k). 

(0  2  loflC.  71,  72.  (r)  Br.  Conrt-baroD,  8  ;  dtiiigS  H. 

(i)  lb.  See  alw  Finch'i  Law,  246.  7. 3.     See  alM  Kttch.  88 ;  Ow.  35. 
(0  2  Inrt.  72;   DaUm'§  eate,  2  («)  2  Barn's   E.  L.  47  e,  FhOl. 

291.  ed. 


(w)  2  Inst.  72.  (0  Greene,  County  Courts,  p.  283. 

(»)  Lawmm  tmd  Hart*»  cage,  2      See  also  Br.  Action  on  the  Case,  75 ; 

Leon.  74.  Kitch.  88  ;  2  Inst.  72 ;   Jenk.  Pac. 

(o)  Id.  75,  JMT  two  judges.  Cons.  2,  3  ;  Scroggs,  13;  Kits,  on 

(p)ZJ)aim'9  COM,  t^.  CourU  Leet,  41 ;  2  Scri?.  Cop.  822. 

(f)  Stanndf.  P.  C.  84  b.  («)  Brook  y.  Hu$tier,  11  Mod.  76. 
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FRAH0HI8B8. 


Doing  rait  to 
^Icet. 


641.  All  redantB  within  the  leet  of  the  age  of  twelye 
yean  (except  eodeeiastioal  peraonSy  womeiif  and  barons  of 
the  realm)  ought  to  do  suit  in  the  leet  within  whidi  thqr 
are  oonversant,  in  penon  (x),  and  after  the  age  of  twdte 
yean,  shall  be  sworn  thereto  the  queen  (y);  but  smt  to  tbe 
leet  court  is  due  by  reason  of  resiancy,  and  has  no  reference 
to  tenure  (z),  therefore,  no  man  can  be  obliged  to  do  suit  to 
the  court-leet,  within  the  predncta  whereof  he  does  not 
rende,  in  respect  of  any  lands  which  he  may  have  within 
the  jurisdiction  of  it  {a) ;  and  in  JS.  v.  Adlard(h\  it  is  said, 
**  This  passage  (quoting  fiom  Lord  Coke,  2  Inst  122)  is 
a  plain  authority  that  the  word  ^inhabitant,'  when  the  view 
of  fiank-pledge  is  spoken  of,  cannot  mean  an  occupier,  and 
it  seems  settled  that  a  man  cannot  be  of  two  leets  (e) ;  for  if  a 
man  hath  a  house  within  different  leets  he  shall  be  taken  to 
Suit  reid  and  be  Conversant  where  his  bed  is  (d) ;  hence  the  distinction 
between  suit  real  and  suit  service,  for  the  former  is  in 
respect  of  his  reoance  to  a  leet  or  town,  and  the  latter  \y} 
reason  of  a  tenure  of  his  land  of  the  county,  hundred,  wa- 
pentake, or  manor,  whereunto  a  court-baron  is  incident  (<')• 
Such  suit  real  cannot  be  done  by  attorney  («). 


Ezemptioiit. 
Clergy. 


Temntsin 
ancient  de- 
metne. 


642.  As  to  the  exemptions  of  the  clergy  fix>m  dmng  suit 
real,  it  is  to  be  understood  that  the  exemption  is  personal; 
therefore  the  proprietor  of  lands,  which  were  parcel  of  a  dis- 
solved monastery,  held  in  fi»nk-almoigne,  and  discharged  of 
secular  services,  was  held  not  to  be  exempt  from  atten£ng 
thecourt-leet(/). 

Tenants  in  ancient  demesne  are  also  exempt  from  attend- 
WM>e  (^),  but  ancient  demesne  is  no  exemption  from  ser^ 


(«)  a  iMt.  99, 121. 

(y)  I  Inrt.  68.  b. 

(j)  Kiteh.  82ioiting4»B.3.  23; 
2Intt.99. 

(a)  2  Havk.  P.  C,  b .  2,  e.  10, 
s.  12. 

{b)  4B.&C.  780. 

(e)  Kiteh.  65,  66;  F.  N.  B.  159. 


(4)  2  Inat  122. 

(«)  Kiteh.  145;  F.N.B.  25. 
Tott  Y.  hk§rtm,  1  Biownl.  161. 

(/)  i)^w»Y.M«wi,2R«ILfcp« 
56. 

iff)  Br.  Avne.  Dem..  pL  *•.  <*«« 
Reg.,  fo.  181.  See«l»F.N.B.M» 
E.,  fnarg. 
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the  office  of  constable  (A).    Attorniesy  as  It  seems,  cannot  xkcoefoual 
be  amerced  for  not  doing  suit  at  the  leet,  when  their  attend*- .  "  mbnts.  * 
aoce  in  the  queen's  courts  at  Westminster  is  required  (t). 

If  the  suitor  does  not  appear  at  the  leet,  he  shall  be 
amerced  and  not  distrained  (k),  because  for  suit  real  no  di»- 
trefls  can  be  taken  (/);  so^  the  queen  cannot  grant  to  another 
Ihat  he  shall  not  do  suit  (m). 

643.  By  the  common  law  the  leet  might  inquire  of  all  Jnriadiction  of 
felonies  (n);  mm,  hj  stat  Westm.  2,  c.  13,  no  felony  is 
detenninable  there  (n);  so,  a  common  nuisance  may  be  in-  Common  nui- 
qnired  of  at  the  leet  {o);  as  if  a  ditch  be  made  across  ihe  "^ 
highway  (o)^  as  to  turning  or  stopping  water8(p),  making 

hedges  or  ditches  to  the  disturbance  of  the  people  {q) ;  so,  if 
a  person  who  has  no  warren,  stores  his  land  with  conies,  it 
is  a  common  nmsance  inquirable  at  the  leet(r);  so,  none 
may  now  erect  a  dovecot  but  the  lord  of  a  manor,  and  if 
any  do  it»  he  may  be  punished  in  ihe  leet,  but  no  action  on 
the  case  lies  by  any  particular  man  («)• 

644.  But  a  presentment  of  the  indosnre  of  a  conunon  is  Not  privats 
Toid,  for  this  is  a  wrong,  not  a  common  nuisance(^);  so,  a  ^'^^'"'^^ 
private  nuiaance  is  not  inquirable  in  the  leet,  as  if  one  sniv 

chaige  a  conunon  (u),  or  stop  a  watering-place  for  the  inhar 
bitants  of  B.  (x),  or  stop  up  a  man's  lights  (y),  or  suffer  his 
own  gate  to  be  open  to  the  annoyance  of  others  (z).  So,  a 
thbg  of  neoeesity  is  not  a  nuisance  inquirable  in  the  leet,  as 
for  a  man  to  unload  billets  in  a  street  or  highway,  for  ne- 


(A)   ML  T.   BeiiiwoHh,  1  Vent.  (q)  9  H.  6.  44  ;  10  H.  6.  7 ;  Bro. 

344 ;  8.  C,  2  Sbow.  75.  Leete,  2,  26 

(0  Stome'M  MM,  I  Vent.  16,  29.  (r)  Bouhtonr.  Hardy,  Moor,  453. 

\k)  2  Init.  118.  («)  Bouiit4m'»  eate,  5  Co.  104. 

(0  P.  N.  B.  159,  D.,  n.  (a).  (0  Bro.  Leete,  30,  eitiag  27  Am. 

(m)  J)Mre  T.  Nupon,  2  RoU.  Rep.  6. 

56.  («)  1  RolL  Abr.  541. 

(»)  2  Inst.  32.  (*)  1  Inat.  56. 

(o)  1  Inst.  56 ;  1  Ron  541.  (y)  9  Co.  58. 

{p)  Kitch.  41,  44.  (')  Moor,  356. 

K  k2 
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iNooAPOBiAt.  oeasitjy  &c  requires  it  (a) ;  or  to  erect  a  scaffcdding  for  the 
repair  of  a  building  (ft)« 


■BRBDITA- 
MBNTS. 


Inquiring  of 
^  profits  of 
UMlorO. 


645.  But  the  leet  may  inquire  of  things  which  belong  to 
the  lord,  as  treasure  troye(c);  so,  wre(^  by  the  15  R  2, 
c.  3(d);  so»  waift,  for  the  lord  of  the  leet  has  power  to  try  waif 
by  inquest,  but  the  lord  of  the  hundred  not,  for  he  has  no 
power  to  try  by  jury  {e) ;  ao,  estrays  (/);  so,  of  outlaws  and 
of  their  goods  (^);  so,  whether  land  be  aliened  in  mortmain 
without  lioenoe(A);  so,  of  customs  and  services,  and  by 
whom  withheld  (t).  As  the  jurisdiction  of  the  leet  was 
confined  to  pleas  of  debt  under  40«.,  all  pleas  of  land  were 
necessarily  excluded  from  its  consideration. 


FrewntoMnty 
howi 


646.  No  indictment  or  presentment  shall  be  but  by  twelve, 
atleast,  by  stat.  Westnu  2,  c.  13  (k);  and  when  there  are  not 
twelve  persons  present,  the  steward  may  compel  a  stranger 
to  be  sworn  (I) ;  and  a  presentment  in  a  leet  by  twelve,  of  a 
matter  within  their  jurisdiction,  is  not  traversable  (m),  but 
a  presentment  not  within  their  jurisdiction,  as  where  life  or 
fireehold  is  concerned,  is  bad  (n);  but  it  is  settled  that  all 
presentments  in  leet  may  be  removed  by  certiorari  into  the 
Ourt  of  Queen's  Bench,  and  there  traversed  {p\  and  a  pre- 
sentment by  a  less  number  than  twelve  is  traversable  (p), 
so,  if  an  inferior  leet  n^lect  to  present  a  matter  that  is  there 
presentable,  it  may  be  presented  at  the  superior  leet  (;)» 
but  it  must  be  specially  pleaded,  and  a  general  prescription 


(a)  2  Roll  Abr.  32,  137. 

{h)  Id.  145. 

(c)  Stat.  18  Ed.  2. 

(iQ  Kitch.  24. 

(e)  Bro.  Leet,  5,  citing  44.  E.  3. 
19;  Kitclu45;  Jenk.  P.  C.  27. 

(/)  Kitch.  22. 

(jf)  Id.  23 ;  Jenk.  P.  C.  27. 

(A)  Kitch.  23. 

(0  Id.  10. 

{k)  Id.  89,  citing  45  E.  3.  26 ; 
Bro.  Leete,  7 ;  2  Inat.  387  s  CuiUr 


▼.  Crtnoiekj  3  Keb.  362. 

(/)  7  H.  6. 12;  12  H.  7. 15;  Kitch. 
13,  citing  2  H.  7. 4;  Bro.  Leet,  14.24. 

(m)  Kitch.  84,  citing  41  £.  3. 27; 
2  R.  3. 12;  Scroggt,  84. 

(«)  l>j.  13,  pL  64;  Keb.66;  KiteL 
84. 

(o)  R.  Y.  BoupM,  Cowp.  458. 

ip)  Kitch.  89,  dting  45  E.  1 SC; 
6  H.  4. 1. 

{q)  Loaiir  ▼.  SmmweU,  Cro.  Jac 
551. 
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is  not  suffident  (r);  80>  there  may  be  a  superior  leet  be-   iiccorpoveal 

longing  to  a  Doanor^  which  shall  inquire  of  all  matters     "tmiTO.^' 

which  the  inferior  leet  has  n^lected  to  present  («) ;  and  at 

this  leet  the  reeve  and  four  resiants  ought  to  attend,  but 

Aey  cannot  compel  the  attendance  of  an  inhabitant  who  be- 

knged  to  the  particular  leet»  because  a  man  cannot  be  of 

two  leets  (jiy     The  jurisdiction  of  a  leet  jury,  like  that  of  a 

grand  jury,  is  confined  to  things  done  or  n^lected  since  the 

last  court;  they  cannot^  therefore,  present  things  done  sub- 

sequentlj  to  their  being  sworn  (/),  and  a  custom  for  the 

jorors  to  be  charged  and  sworn  at  one  court  to  inquire  and 

present,  and  to  return  their  presentment  at  the  next  court, 

has  been  held  bad(tt);  but  it  is  said  that  in  some  manors 

the  jury  continue  in  office  for  a  whole  year  (o). 

Every  presentment  in  a  leet  must  be  certain,  and  state  Requisites  of 
the  precise  day  of  holding  the  court  (or),  and  before  whom  ment. 
held  (y) ;  but  it  does  not  appear  necessary  to  state  quo  jure, 
as  whether  by  grant  or  prescription  {z) ;  so,  in  replevin,  it  is 
Boffident  to  allege  seisin  of  the  hundred  (a). 

647.  The  officers  in  a  leet  are  the  steward,  the  bailiff,  the  Officers  in  m 
leeve,  the  aleconner,  and  the  constable. 

The  steward  is  the  judge  of  the  court  (&) ;  but  it  has  been  Stewvd. 
said  that  in  a  private  leet  the  lord  may  sit  as  judge,  and  ex- 
clude the  steward  (c) ;  and  the  steward  is  a  judge  of  re- 
coid  {i)f  and  he  may  be  retained  by  deed  or  parol  (e);  so, 
he  may  make  a  precept  to  the  bailiff  to  distrain  byparol(/). 

(r)  Loader  ▼.  Samwell,  Cro.  Jac.  S.  C.  nom.  J)aeim*»eaie,  1  Vent.  107. 

^1.  (y)3Keb.  251. 

(«)  Ofckv.  Stubbt,  Cro,  Jae.b93.  (j)  R.  t.    Gilbert,  1   Salk.  200; 

(0  Bioore  t.  Wiekm,  Andr.  47.  S.  C,  12  Mod.  4. 

(«)  DaHdion  r.  Mowrap,  2  Bsst,  (a)  Lawton  r.  llttr§f  2  Leon.  74. 

^6.  (b)  Jenileman'9  ene,  6  Co.  12 ; 

(»)  Kits,  on  Conrts  Leet,  0 ;  also,  4  Inst.  261.    See  also  Withere  t. 

Vtmgkam  t.  Atweod,  I  Mod.  202.  Itmam,  Dy.  70. 

Pdmer  t.  B^f^ct,   1  Lntw.  440  ;  (c)  JR.  ▼.  JenninffM,  11  Mod.  215. 

Vneler  ▼.  Norrit,  cited  in  Be^ord  {d)  Orie9l€y*i  cMe,  8  Co.  41. 

(Dnie)  Y.  AJeoek,  1  Wils.  248.  (e)  Dy.  248;  1  Inst  61.  b. 

{*)  Dakm'9  ease,  2  Sannd.  290;  (/)  Kitch.  82. 
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FRAKCHISB8. 


iNcomponAL   cessity,  &c.  requires  it  (a);  or  to  ef 


BBKBDITA 
MBNT8. 


Inquiring  of 
the  profits  of 
the  lord. 


repair  of  a  building  (ft). 


^      I 


645.  But  the  leet  may  if  f  1^ 


the  lord;  as  treasure  tro^ 


I 


c-  3(d);  so,  waift,  for  ib  6  i  J 
by  inquest,  but  the  V  |  I  \ 
power  to  tryby  juy  I  |!^  ^  '^ 


of  their  goods  (^y/f^ 
without  licenr;^^  / 
whom  withV/ 
confined  tc  ^ 
necessan* 


^  K  ^ 


% 


^  JUS  steward, 
.ounays,  &c.  (Qu 
.11  to  see  that  bread  was 
.^e,  and  that  ale  was  wholesome, 


Praentment, 

how  I 


^^1  instable  is  an  officer  chosen  for  the  maintenance 

^  ^aeen's  peace.    Both  high  and  petty  constables  were 

agnized  by  coounon  law,  the  former  being  officers  of 
liundreds  and  the  latter  of  tithings  (n).  The  high  constable 
is  r^ularly  chosen  by  the  justices  at  sesdons,  but  by  pre- 
scription he,  as  well  as  the  petty  constable,  may  be  chosen 
by  the  leet  (o),  and  the  right  of  election  is  in  the  jury  (p) ; 
but  a  corporation  cannot  elect  a  constable  except  by  special 
custom  (g^) ;  but  in  default  of  election  by  the  jury,  the  jus- 
tices may  appoint  a  constable  (r),  yet  only  until  the  lord 
holds  a  oourt(j);  and  the  sessions  cannot  dischaige  a  con- 
stable appointed  by  the  leet,  except  under  the  proyisionfl 
of  the  13  &  14C.  2,  c  12(<> 


(^)  A.  T.  HorrifOfi,  8  Mod.  135. 

(A)  JR.  ▼.  Jottifft,  2  B.  &  C.  54. 

(t)  JR.  ▼.  mikghwm,  2  Eist,  308. 

{k)  Kitch.  92. 

(0  lb.;  Hut.  234.  b. 

(m)  Kitch.  92. 

(n)  Crompt.  6  b;  Lamb.  Off. 
Conit.  16;  JR.  y.  Wyaii^  1  Silk. 
175  ;  S.  C,  2  Ld.  Rajm.  1193 ;  JR. 
T.  JTm^,  3  Keb.  231. 

(o)  4  Imt.  2S5 ;  A.  t.  Bernard,  2 
Salk.  502;  S.C,  Comb.  416;  S.C, 


Skinn.  669 ;  R.  t.  fTfrnon,  12  Mod. 
180 ;  JR.  T.  Gimdg€,  2  Str.  1213. 

{p)  FUteherr.  Inftram,  1  Salk. 
175 ;  S.  C,  1  Ld.  Raym.  70 ;  S.  C, 
5  Mod.  127 ;  R.  ▼.  Siepemt,  T.  Jo. 
212. 

(q)  JR.  Y.  Bernard,  9up. 

(r)  Abbot  r.  Moore,  1  Mod.l3. 

(f)  R.  r.  Dmri9,  2  Str.  1050. 

(0  Lord    Wentworik'§   eate, 
Bnlst.   174  ;  Limimffion  OomtUbUt* 
cage,  2  Str.  798. 
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A  refusal  to  aooept  the  office  of  constable  is  an  indictable   xncorpobbal 
offence  («);  so,  he  may  be  fined  by  the  steward,  if  present,     "?kots.  ' 


or  amerced,  if  absent  (v)i  Reftuai  to  ac- 

cept office. 

649.  A  person  is  not  liable  to  serve  the  office  of  constable  EzemptLons 
nnlefls  he  be  resiant  in  the  parish,  occupying  a  house  paying  oAm. 
rates  and  taxes ;  carrying  on  business  there  is  not  sufficient 

if  he  do  not  sleep  there  {x) ;  but  though  a  man  is  not  bound 
to  attend  two  leets,  yet  when  a  leet  is  held  for  a  manor 
within  a  hundred,  the  tenant  of  the  manor  leet  is  not  ex- 
cosed  from  serving  the  office  of  constable  for  the  hundred, 
bat  a  custom  for  the  exemption  might  be  good  (y). 

650.  A  barrister,  and  a  practising  attorney,  is,  by  reason  Barritten  and 

_  ,  _  attorniea  ex- 

of  his  attending  the  courts  at  W estmmster,  exempt  nom  empt. 
eerying  the  office  of  constable,  but  this  privilege  does  not 
extend  to  a  physician  (z);  so,  not  to  a  person  because  he  is 
Master  of  Arts  (a);  so,  a  certificate  under  10  &  11  W.  3, 
discharging  persons  from  serving  parish  offices,  is  no  ex- 
emption from  being  sworn  constable  at  a  court-leet  (b) ; 
whether  a  gentleman  of  quality  may  be  exempt,  is  not  set- 
tled (c).  In  Prowess  ca»e  (d),  it  was  held,  that  a  woman 
could  not  be  a  constable,  but  in  Vane^s  case  {e),  a  custom  in 
a  yiU,  where  there  are  several  houses,  that  every  one  shall 
be  constable  in  turn,  was  held  good ;  ''For  though  it  shall 
happen  to  be  the  turn  of  a  widow,  she  may  have  one  to  serve, 
and  then  he  who  serves  is  sworn,  and  he  is  a  constable  and 
not  a  deputy;"  see  also  B.  v.  SttMs  (/). 
A  person  appointed  constable  cannot  appoint  a  deputy 

(«}  M^«  c«M,  AL  78  ;  it.  T.  S.  C,  1  Sid.  431 ;  2  Keb.  578. 

XAm,  2  Stim.  920.  (a)  Henon*9  ca»e,  5  Vin.  429. 

(v)  Qrimley's  eoH,    8  Co.  88  {  {b)  R.  ▼.    Darb^tMre,  2    Barr. 

8.  C,  8kt.  93.  1182. 

(«)  iLt.  Adkard,  4  B.  &  C.  778.  (c)  PoordagB't  com,  9up.{  R.  ▼. 

(y)  R.  ▼.  G€ng€,  Cowp.  13,  recog-  Wright,  1  Keb.  439. 

^UtDiR.  T.  Kimf,  3  Keb.  197,  230 ;  (d)  Cro.  Car.  389. 

8.  C,  1  fteem.  348 ;  •!«>,  R,  r.  Jen-  (e)  1  Sid.  355. 

nmgt,  n  Mod.  215.  (/)  2  T.  R.  406. 

(')  Pwrdiag€*§  eoit,  1  Mod.  22  * 


504 


FRANCHISES. 


iNcoapoRSAL   without  the  sanction  or  consent  of  some  other  author- 
ity (y)- 


HKEBDITA- 
MINTS. 


Fines.  651.  A  fine  may  be  imposed  by  the  steward  upon  any 

officer  of  the  leet  for  neglect  of  his  duty,  as  if  a  bailiff  re- 
fuse to  make  return  of  the  panel  (h),  or  a  juror  to  be 
sworn  (t) ;  so,  for  a  contempt  in  view  of  the  court,  as  put- 
ting on  his  hat  in  court  (k),  or  saying  to  the  steward  ^  Yon 
lie  (l) ;"  sed  secus  as  to  words  not  importing  contempt  (m) ; 
but  the  fine  must  be  reasonable  (n) ;  and  therefore,  if  a  fine 
in  a  court-leet  be  unreasonable,  it  may  be  avoided  by  plea 
and  judgment  of  the  court,  for  the  judges  are  to  determine 
the  reasonableness  of  a  fine  (n). 

But  for  a  thing  not  in  his  view,  the  steward  cannot  fine, 
as  for  not  doing  suit  (o),  or  where  a  constable  is  not  present 
at  the  time  of  his  election  {p). 

Ameroemenu.  652.  For  an  offence  in  the  leet,  not  done  in  the  presence 
of  the  steward  or  in  contempt  of  the  court,  a  man  may  be 
amerced,  for  an  amercement  is  properly  the  act  of  the  juiy, 
and  a  fine  the  act  of  the  court  {q),  for  those  only  who  have 
conusance  of  a  thing  may  impose  a  fine  or  amercement  for 
the  same  thing;  therefore,  where  an  offence  is  presented 
by  a  jury,  the  punishment  is  by  amercement,  not  fine, 
though  it  be  a  contempt  (r);  but  there  shall  not  be  an 
amercement  in  the  leet  for  a  trespass  done  to  the  lord  him- 
self, for  he  shall  not  be  judge  in  his  own  cause  (s);  so^  not 


(ff)  R.  T.  Adlard,  4  B.  &  C.  778. 
See  also  Vme'seage,  I  Sid.  355. 

(A)  8  Co.  38  i  RoU.  Abr.  218. 

(t)  Id.  219. 

Ik)  Baikuni  ▼.  Cos,  T.  Raym. 
68. 

(I)  lAneoln  (Biorl)  ▼.  Fuker,  Cro. 
El.  581;  S.  C,  Ow.  113;  S.  C, 
Moor,  470. 

(m)  Berrinffitm  t.  BrookB,  T.  Jo. 
229. 

(n)  Gntf«<0y'«  COM,  8  Co.  38. 

(o)  HailY.  Turbeii,  Cro.  El.  241. 


See  also  Lukim  t.  Aw,  Moor,  88, 89. 

(p)  fUiekerr,  ingrtm^  1  Sdk. 
175;  S.  C,  5  Mod.  130;  S.  C,  1  Ld. 
Raym.  70  ;  S.  C,  Skmn.  SS5. 

{q)  Palm.  7.  See  also  7  H.  6. 12, 
dtod  Bro.  Leet,  12;  Id.,  fine  pv 
Contempts,  44  ;  Id.,  Amereemeats; 
Qi^^^rqf*9en9i  11  Co.  43;  Orim* 
iejf*§  CMC,  8  Co.  41. 

(r)  Moore  r.  Wtektrw,  Andr.  47. 

(t)  1  Roll.  Abr.  211,  dtiiig  12  H. 
4.  8  b. 
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for  non-payment  of  rent  to  him,  for  which  he  may  dis-   iivcorporbal 
tram  (t);  bo,  there  can  be  no  amercement  in  a  leet  for  an     "u^nn^' 
encroachment  on  the  rights  of  the  lord  of  a  manor  (ii) ;  so, 
not  for  an  indosure  of  the  waste,  and  erecting  a  cottage 
thereon (tt);  so,  not  for  any  particular  damage  to  the  lord  (»). 

653.  An  amercement  ought  to  be  imposed  with  mercy.  How  aflfeered. 
and  therefore  it  is  called  muericordia  (v),  and  shall  be  pro- 
portioned according  to  the  offence  to  the  lord,  and  not  the 

damage  to  the  tenant  (x);  so,  when  fixed  by  the  jury,  it 
mast  be  affeered  and  moderated  by  others  (y) ;  and  the  jury 
oQ^t  to  assess  it  at  a  sum  certain  (y),  and  the  afteerment 
ou^t  to  be  by  persons  chosen  by  the  steward  and  sworn 
for  that  purpose  {z) ;  but  the  affeerors  may  be,  and  usually 
are  chosen  from  the  jury  (a),  and  the  affeerment  must  be 
made  at  the  same  court  (6);  but  the  reasonableness  of  an 
amercement)  once  affeered,  cannot  be  questioned  in  a  writ  of 
error  (c). 

654.  A  fine  imposed  by  the  steward  is  recoverable  in  an  Remedies  for 
action  of  debt  {d) ;  it  may  also  be  recovered  by  distress  (e),    °^' 

even  without  a  custom,  a  distress  being  incident  to  a  court-  Digtren. 
leet  of  common  right,  JPierson  v.  Ridley  (/*),  and  in  this  case 
it  is  said,  that  though  of  common  right  a  distress  may  be 
taken  for  a  fine  in  a  court-leet,  that  is,  where  it  is  imposed 
for  such  things  as  are  of  common  right  incident  to  its  juris- 
diction, as  for  contempts  or  the  like,  yet  when  custom  only 
emri)Ies  them  to  set  a  fine,  it  cannot  be  distrained  for  with- 

(0  1  RdL  Abr.  211,  dting  12  H.  {h)  Serogg,  150 ;    Cuiler  r.  Cru^ 

4.8  b.  tne*,  3  Keb.  363. 

(«)  JK.  T.  Diekemtm,  1  Srand.  (e)  Si^b*  t.  Fhmtr,    1   BoLit. 

135.  125  ;  Crompton  on  Courto,  225. 

(v)  1  Inst.  126.  (<0  Orie»ie^'9  ea$9,  8  Co.  38. 

(')  F.  N.  B.  75,  E.  («)  8wm  t.  Mwrgtm,  Lex  Men. 

br)  WiiUm  T.  Hardmgham,  Hob.  80.    App.  Keiiw.  66  b. 

129;  AwlMT.  Drnviea,  3  Ler.  206.  (/)  2  Keb.  701,  739,  745;  S.  C. 

{x)  Bveim  t.  Dtmie9,9np.  nom.  PUnon  y.  Bidg9,  204  ;  S.  C, 

(<)  Kitdi.    153;    Gill,  Eq.  Rep.  1  Vent.  105. 
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iNcosroBBAL   oot  a  ciutom  ako ;  bo,  where  it  is  for  a  private  advantage 
MBNTt. '     of  the  lord,  it  cazinot  be  distrained  for  without  a  presorip- 
tion(y). 


DiftTMi. 


for  655.  An  ameroement  is  recoverable  either  by  distress  or 
action.  If  an  amercement  be  affeered,  the  lord  may  distndn 
for  it  of  common  right,  without  prescription  (A),  and  the 
distress  may  be  taken  in  any  place  within  the  prednct  of 
the  leet(t),  even  in  the  common  street  (A);  but  a  distresB 
cannot  be  taken  for  an  amercement  in  a  place  out  of  tlie 
jurisdiction,  and  therefore  it  is  necessary  to  plead  the  bounds 
of  the  leet  with  certainly  (/);  so,  it  may  not  be  upon  tlie 
goods  of  a  stranger  (m),  though  they  be  upon  the  land  of 
the  oflfender  (m) ;  so,  the  bailiff  cannot  distzain  ex  cffieWf  but 
he  must  have  a  special  warrant  from  the  steward  (n);  and 
if  a  bailiff  justifies  in  trespass,  he  ought  to  ahew  the  pie- 
cept  (o) ;  but  in  replevin  this  is  not  necessary  (o). 
Action  of  debt  So,  debt  lies  for  an  amercement  affeered  (p),  and  debt  on 
an  amercement  may  be  joined  with  debt  on  a  muiuatur{q); 
so,  in  debt  for  an  ameroement  of  a  freeholder,  it  must  be 
proved  to  have  been  affeered  by  fi^eeholders,  otherwise  the 
action  will  not  lie  (r) ;  so,  if  the  names  of  the  affeerors  be 
not  set  forth  in  the  dedaration,  it  shall  be  intended  that  it 
has  been  done  by  the  steward  ($), 


(g)  Oo4frep'9eaMt,  11  Co.  45  a. 

(A)  Prat  ▼.  Sieamt  Cro.  Jac. 
3S2. 

(0  Bro.  Loet,  28,  citing  2  H.  4. 
24;  Kitch.  86,  citing  8  R.  2,  Atowtj, 
194. 

(k)  Kitch.  86,  citing  19  E.  2, 
▲towtj,  221. 

(/)  Wiliimr,  Hardmffkam,  Hob. 
129;  GNfy«  T.  £ai0<0y,  Skinn.  393. 

(m)  Pell  ▼.  TbiMrt,  Noj,  20. 

(n)  Sieveriom  ▼.  Aeroyt,  Cro.  BL 
698,  per  Popham ;  eed  conM,  per 


Gawdj.  Botaee  Jlk/lilAM>.  Ov«y, 
Carth.  73 ;  S.  C,  3  Salk.  52 ;  S.  C, 
3  Mod.  138  ;  and  Lamb  t.  Millt,  4 
Mod.  378 ;  Skinn.  587;  alio  BokM 
on  Conrti  Leet,  121. 
(o)  Matikewe  t.  Gv«f ,  ev. 
(ji)  Prat  T.  Sieam,  Cro.  Jac.  S81 
(f )  Be4ford  (IkUke)  t.  Meoek,  1 
WilB.  248. 
(r)  Baldwmr.  TVd^,  SWOs. », 
(t)  OrUrief'e  mm,  8  Co.  40  b; 
CmUer^.  Craewiei,^  Kcb.  362. 


TO  HAVE  WBECK. 
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V.  Co  tube  mtedu 


S  656.  Whai  i$  Wreck. 

657.  FhUam,  JeU&m,  Za^m. 

658.  Vrerogatiot  a»  to  Wreck, 
Reetitution  to  the  Owner, 

659.  Wreck  09  a  ^ranekue. 

660.  Oanmed  by  a  Su^ect. 

661.  Bight  eomnumiy  annexed  to 

Manore, 


$  661.  Maff  bepreeeribed/or. 

May  be  eUnmed  by  Cuetam. 
But  a  ConeideratUm  muet  be 
thewn  to  support  a  Cue^ 
torn, 

662.  Ooods  dereliet, 

663.  Poeeeeeion  qf  Wreck, 
Recovery  qf.  Wreck, 


INOORPOABAL 

HBBBDITA- 

MBNT8. 


§  666.  Wreck  is  where  goodo^  after  shipwreck^  are  thrown  What  ii  wreck, 
npcm  the  land,  and  no  man^  dog,  or  other  animal  eacapea 
aliye  out  of  the  Bhip(f);  but  if  any  animal  escapes  alive,  it 
will  not  be  wreck,  for  a  dog  and  cat  are  put  but  for  ex- 
amples (»),  and  the  statute  Westm.  1,  c  4,  (8  Ed.  1),  is 
deemed  to  be  only  a  declaration  of  the  common  law  (x), 

Soy  if  a  ship  being  in  distress,  all  desert  her,  and  any  one 
come  alive  to  land,  though  the  ship  afterwards  perishes, 
thoe  will  be  no  wreck  (y);  so,  if  a  ship,  being  in  a  tempest, 
cat  its  cable,  the  anchor  is  not  wreck  (z) ;  so,  wherea  ship  at 
aea  was  pursued  by  enemies^  and  the  men  for  the  safeguard 
of  their  lives  left  the  ship,  and  the  enemy  took  the  ship  and 
spmled  her  of  her  goods  and  tackle  and  turned  her  into  sea, 
and  she  was  driven  ashore  by  the  weather,  where  the  men  ar- 
med, it  was  resolved  by  all  the  judges  of  England  that  the 
ship  was  no  wreck  nor  lost  (a).  In  order,  therefore,  to  con- 
stitute wreck,  not  only  must  there  be  no  life  saved,  or  ves- 
t^  remaining  by  which  the  property  may  be  identified,  but 
the  goods  must  be  cast  or  left  on  the  land  by  the  sea  {b), 
and  this  is  the  legal  signification  of  the  word  ''wreck"  (c); 
and  the  jurisdiction  over  such  property  belongs,  therefore, 


(0  2Init.l66. 
(«)  Id.  167. 
(#)  Vangh.  164. 
(y)  2  Init.  167. 
(i)  2  Ron.  Abr. 


159. 


(a)  2  Inst.  167,  dting  Fuhlake'e 
caee,  5  R.  2. 

(»)  Bract.,  1.  3,  fol.  120;  11  H.  4. 
16;  Vaogh.  16S. 

(e)  2  Intt.  167. 
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iKcoBroRBAL   Dot  to  tho  admiTal^  bat  to  the  common  law  {d) ;  therefore,  if 
"icBim.^'     the  ship  perish,  and  any  of  the  seryants  escape,  held,  that 


the  goods  are  not  wreck  («). 


J9t9mm, 


657.  To  wreck  also  belongs  what  has  been  tedmicaUj 
called  Jhtsam^  jeUam^  and  lagan. 

FlaUam  is  where  goods  after  shipwreck  be  floating  or 
swimming  upon  the  top  of  the  water  (/*). 

Jetsam  is  anything  cast  out  of  the  ship  being  in  danger 
of  a  wreck,  and  beaten  to  the  shore  by  the  waves,  or  cast  on 
it  by  the  mariners  (/). 

Lagan  is  where  the  goods  are  so  cast  into  the  sea,  and  the 
ship  afterwards  perishes,  and  the  goods  are  so  pondo^us 
that  they  sink  to  the  bottom,  but  the  mariners,  with  intent 
to  get  them,  fiuten  to  them  a  buoy  or  cork,  or  other  sudi 
thing  as  will  not  onk,  so  that  by  such  things  they  may  find 
them  again  (/).  And  none  of  those  goods  which  are  called 
Jloimm,  jeiiam,  or  lagan  are  called  wreck  so  long  as  they 
remain  in  or  upon  the  sea;  but  if  any  of  them  are  driven  to 
the  land  by  the  sea,  then  ihey  shall  be  said  to  be  wreck; 
so  that  Jhisam,  jetuan,  and  kyan  pass  by  the  grant  of 
wreck  (/);  but  this  is  only  when  the  ship  perishes,  or  the 
owner  of  the  goods  is  not  known,  for  goods  cast  into  the 
sea  for  fear  of  tempest  are  not  forfi^ted  (g),  and  so  long  as 
goodgjlottatn,  &c.,  are  upon  the  sea,  they  do  not  pass  to  the 
queen,  but  to  the  first  finder  (A). 


PrarogstiTeai 
to  wreck* 


Rvtitetloii  of 


658.  By  the  common  law  aU  wrecks  belong  to  the 
queen  (A),  for  by  her  prerogative  she  has  dominion  over  the 
sea,  and  is  entitled  to  all  derelict  goods  of  merchants;  and 
she  has  a  right  of  way  over  any  man's  ground  for  her 
wreck  (t). 

By  the  statute  3  Ed.  1,  c  4,  if  any  goods  be  saved,  ihef 


(d)  F.  N.  B.  112,  C ;  2  Intt  167. 

(e)  5  Ed.  3.  S. 

(/)  OMMteAfe'f  MM,  5  Go.  106; 
Bloiut,  MOM.  verb.  FloCtun. 


(jt/)  46  Ed.  3.  15. 

(A)  QmtMU'M  MM,  5  Co.  106. 

(0  y«pgli.l64;  6  Mod.  149. 
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must  be  kept  by  view  of  the  sheriff,  ooroner,  &c.,  and  bailed   incorporbal 
in  the  hands  of  those  of  the  town  where  found ;  and  if  any        ^st%^' 
person  proves  property  within  a  year  and  a  day,  they  shall  goods  to  the 
be  restored  to  him  without  delay,  if  not,  they  remain  to  the  ^'^^^^' 
queen  (A).     If  the  goods  are  not  kept  by  the  sheriff,  but 
taken  away  by  the  neighbours,  the  owner  shall  have  a  oom- 
mifldon  of  oyer  and  terminer,  to  inquire  of  the  trespass  and 
make  restitution  (/).     The  year  and  day,  within  which  the 
owner  may  prove  his  property,  shall  be  computed  fix>m  the 
Bmure  as  wreck  (J) ;  and  if  the  owner  dies,  his  executor  or 
administrator  may  prove  his  property  (/);  so,  if  the  goods 
are  Iwna  peritura,  the  sheriff  may  for  necessity  (which  is  ex- 
cepted out  of  law)  sell  them  within  the  year  {l). 

But  wreck  of  the  queen's  goods  will  not  alter  the  pro- 
perty in  them  (m),  and  she  is  not  confined  to  her  proof 
within  a  year  and  day  like  a  subject  {n), 

659.  Wreck  may,  however,  belong  to  a  subject  by  grant  Wreck  as  a 
or  prescription,  or  even  by  mere  usage,  for  it  seems  that  in 
some  cases  usage  will  give  a  subject  a  right  against  the  pre- 
rogative (a),  and  so  in  the  case  of  wreck  (/>),  for  it  is  said 
that  in  andent  times  wreck  of  the  sea  and  other  casualties 
belonged  to  the  first  finder,  although  afterwards  the  right 
was  transferred  to  the  king  as  the  head  of  the  republic  (;). 

In  cases  of  express  grant,  it  is  said,  that  rights  or  privi- 
ties within  a  certain  precinct  shall  not  be  extended,  al- 
though the  precinct  itself  is  afterward  extended,  and  there- 
fore, where  vn!eck  of  the  sea  was  granted  to  a  man  in  all  his 
lands,  this  grant  should  not  extend  to  the  land  whereof  he 
was  then  disseised,  and  into  which  he  afterwards  re-entered, 
because  at  the  time  of  the  grant  he  had  only  a  right  in  the 
land,  and  the  grant  at  the  time  of  the  maiUng  of  it  could 

(i)  Vansh.  164.  (o)  Case  of  Mines,  Plowd.  322. 

(i)  2  IjBit.  168.  Ip)  Hale,  De  Jure  Maris,  p.  41. 

(»)  Plowd.  243.  (q)  2  Inst.  168,  citing  Bracton,  I. 

(•)  2  BFb.WreakedaMeaie,  citing  3,  fo.  120. 
35  H.  6.  27;  2  Inst.  168. 
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another's,  ^*  the  disseiflor'B  (r);  bo^  it  has  been  held,  that 
if  any  liberty  was  resumed  by  Act  of  Pariiament  wlucht 
corporation  had,  and  the  lands  came  to  the  king  whognnted 
over  the  land  with  tot  toHOf  &c»»  as  die  corporation  had,  die 
resumed  liberty  would  not  pass,  unless  there  were  specul 
words  of  grant  de  novo  (s);  sed  teeuB  where  the  liberty  was 
appendant  to  a  manor  originally  in  the  hands  of  an  abbot  («); 
and  a  grant  of  Duchy  lands  is  subject  to  the  same  mcidentB 
as  a  grant  of  lands  belonging  to  the  Crown  {t). 


Lord  High 
Admiral's  pri- 
vilege as  to 
wreck. 


660.  It  seems  that  the  Lord  Hi^  Admiral  may  ha?e 
wreck  by  prescription,  ''for  the  Lord  High  Admiral's  of- 
fice (»)  is  an  andent  oflb» :"  but  it  cannot  be  daixned  u 
appurtenant  to  his  office;  therefore,  when  a  manor, to wfaMi 
wreck  belonged  by  prescription,  came  to  the  king's  hasdiy 
who  granted  to  A.  ''the  office  of  Admiral,  with  all  wrecfa 
at  sea  and  all  profits  to  the  said  office  belongiiig,''  and  after 
this  granted  the  manor  to  B.,  under  whom  the  plainliff 
ckumed,  it  was  held  that  those  words  did  not  pass  the  wreck 
belonging  to  the  manor  by  prescription  (x). 


Right  com- 
monly annexed 
to  manors. 


Ma: 

scril 


lybep; 
ibedfoi 


ire- 
ror. 


661.  This  franchise  is  most  usually  annexed  to 
and  may  also  be  parcel  of  or  belong  to  a  hundred  (y);  aoda 
right  to  wreck  of  the  sea  mfra  manerhan  is  a  strong  pre- 
sumption that  the  shores  are  parcel  of  the  manor  {z)\  so^  one 
may  prescribe  to  have  wreck  between  high  and  low  water 
mark,  and  it  is  said,  that  those  of  the  west  country  prescribe 
to  have  wreck  in  the  sea  so  far  as  they  may  see  an  Humber 
barrel  (a);  so,  one  may  prescribe  to  have  fioUam  uuijeh 
jom.  City  ofBrutol  and  Lord  Berkeley  {b)y  and  in  thiscaie, 
where  theLocdBerkeley  had  a  manor  adjoining  to  the  Se?en» 


(r)  Pkmd.  130. 
(f)  W.  Jo.  349. 

(0  Aleoek  ▼.  Cooke,  ft  Bing.  340. 

(ti)  P«r  Holt,  C.  J.,  12  Mod.  260. 

(x)  Wiggim  ▼.  Brmitkwmie,  12 

Mod.  259;  S.  C,  Holt,  758;  S.  C, 


1  Ld.  Raym.  473. 
(y)  Hale,DeJttrelitfte,42. 
(z)  Id.  27. 

(a)  CotutMtr$  MM,  6  Co.  IM. 

(b)  Cited  In  (knMimkWM  Mff,  iqr. 
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where  he  prescribed  to  haye  wreck,  and  certain  goods  floated   incorpoual 
between  high  and  low  water  mark,  and  the  City  of  Bristol     ^^u^^^' 
hBiiJhttam  there,  it  was  held,  that  the  said  goods  were  not 
wreck  so  long  as  they  floated  in  that  manner  (c). 

Although  usage,  as  before  observed,  (see  ante,  §  659),  may  May  be  cimimed 
giTe  a  subject  a  right  to  wreck,  yet,  in  that  case,  the  custom  ^  ^  ^' 
must  be  founded  upon  some  consideration,  or  it  will  be  void ; 
therefore,  where  the  plea  in  trover  was  the  custom  that,  if  a 
ship  perished,  the  lord  should  have  the  best  anchor  and 
c$ble,  it  was  held  bad,  for  that  the  custom  was  without  con- 
ndeiBtion  and  void(ci);  but,  in  a  similar  action  for  taking 
aa  anchor  and  cable  by  virtue  of  a  similar  custom,  where 
the  defendant  (the  lord  of  the  manor  of  Burling)  shewed 
that  the  lord  of  that  manor  had  been  used,  when  any  wreck 
happened  upon  the  manor  between  high  and  low  water 
mark,  to  take  care  of  the  sick  and  wounded,  and  to  bury  the 
dead,  and  to  preserve  the  goods  cast  there,  for  the  use  of  the 
proprietor,  and  in  consideration  thereof,  to  have  the  ship's 
best  anchor  and  cable,  this  was  held  to  be  a  good  considera- 
tion, and  the  custom  not  unreasonable  (e). 

662.  Goods  which  are  considered  wreck,  by  being  cast  Goods  dereUet. 
upon  the  land,  are  called  dereHet,  that  is,  deserted  by  the 
owners,  and  this  happens  upon  many  oocamons,  as,  where 
they  come  from  infected  towns  and  places,  and  though 
never  purposed  for  merdiandize,  they  will  be  wreck  when 
they  come  on  shore  (/);  so,  boats  or  other  vessek  forsaken, 
or  found  on  the  sea  without  any  person  in  them,  are  also 
said  to  be  dereKct  {y);  so,  again,  goods  never  intended  for 
merohandise,  which  are  thrown  overboard  to  lighten  a  ship 
in  a  storm,  are  wreck  if  cast  on  shore,  altiiough  there  be  no 
subsequent  shipwreck  (A);  but  goods,  as  it  seems,  (thou^ 


(e)  Clfr    of  BritM   tmd    Lord  (e)  8imp90Hr.Biikwood,Zher,i01. 

BerMey,  cited  in  GmMbU^t  ea$€,  (  /)  Sheppard  ▼.  Gotnoid,  Vaagh. 

&  Co.  106.  168. 

(d)  Qtere  t.  Bmrktfukmn,  3  Ler.  (^)  1  Rob.  Rqp.  41. 

85;  8.  C,  2  Dttiv.  429,  pi.  9.  (h)  Sheppard  t.  GamtM,  tup. 
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iKcoftFomsAL  intended  for  tra£5c)»  whidi  are  cast  overboard  to  lighten  tlie 
MBNTs.  ~  ^h  cure  not  considered  as  derelict  (t),  ted  quart;  and  a  ques- 
tion also  arose  at  that  time,  whether  derdict  goods  were 
liable  to  customs'  duty  (J).  This  point  was  first  rused  in 
SaunderJs  ca$e{j),  and  it  seemed  to  be  then  conmdered,  that 
as  the  long  was  not  chargeable  with  customs,  so  his  grantee, 
who  was  to  enjoy  the  privil^e  in  like  manner  with  himself, 
ought  not  to  be  liable,  and  in  Sheppardv.  Gatnold{ky,  it  was 
dedded  that  wrecked  goods  were  not  liable,  and  this  dedaxm 
was  confirmed  in  a  subsequent  case,  Courtney  v.  Bower  {I), 
although  in  a  previous  case.  Power  v.  Portman  (m),  it  was 
held,  that  goods  wrecked  or  JhUamy  should  pay  costcMns^ 
and  now,  by  Act  of  Parliament,  derelict  goods  are  made 
liable;  see  the  Customs'  Act,  3  &  4  W.  4,  c.  56,  Dig.  P.  i. 
tit.  Flotsam. 


663.  Possession  of  the  wreck  is  in  him  that  has  the  xig^t, 
and  Fitzherbert  lays  it  down,  that  if  a  man  have  wreck  by 
prescription  or  grant,  and  goods  be  wrecked  on  lus  land,  he 
may  have  an  action  of  trespass  against  any  one  for  taking 
them  away  (n). 
lUcowy  of  When  wreck  is  to  be  recovered,  the  jurisdiction  is  not  in 

the  admiral,  but  in  the  courts  of  common  law  (o),  but  the 
Court  of  Admiralty  shall  have  cognizance  offloUam,  jdmm^ 
and  lagauy  because  the  latter  are  on  the  sea;  therefore,  in  a 
case  between  the  Lord  High  Admiral  and  Sir  Henry  C<hi- 
stable,  part  of  the  goods  claimed  and  taken  on  behalf  of  the 
admiral  passed  by  the  name  of  wreck,  and  part  bang 
flotsam  did  not  pass,  and  entire  damages  were  assessed, 
judgment  was  consequently  given  against  the  plaintiff(p)L 
As  to  the  plundering  of  wrecks,  seeI>ig.P.i.tit.LABCKirT; 
and  as  to  salvage,  see  Dig.  P.  L  tit  Wbbck. 

(i)  Shefpwrd  ▼.  Ooitiold,  Vangh.  (o)  2  Inst  168. 

1S8.  (p)  ComMU'M  MM,  5  Co.  106. 

U)  Moor,  224.  See  alio  Boiinir't  mm,  Pkla.  96; 

(k)  Vugb.  159.  Le  Seigmnar  (Admbrml)  ▼.  XcMtfcrf.  1 

(/}  Ld.  VLsym.  501.  Sid.  178;  S.  C.  nom.  IkUk*^  Vtrk 

(m)  MoUoy,  c.  8, 1.  9.  t.  Lbuirtd,  I  Keb.  657. 
(ii)F.N.  B.  91,D. 
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VI.  Co  )ale  etmnn  trobe  mOr  Sttrass. 


1 664.  Wkai  tt  lYeature  Irove. 

i  667.  Right  o/Bteeutor. 

665.  What  iM  on  JSf/roy. 

668.  Claiming  Betray  by  Owner. 

TP%4i<ffiM<JS»/ray. 

669.  How  an  Betray  may  be  need. 

666.  TFXo  9hall  hme  the  Eatray. 

670.  Nature  of  the  Lord'e  Bight 

Reiakmg  i^  Betray. 

in  an  Betray. 

Wl.  Bight  ^fLeoBf. 

671.  Swan  an  Betray. 

Bight  of  Wife. 

Swan  Marke. 

Bight  qfh^ante. 

Bight  qf  Tenant  in  Common. 

turn. 

§  664.  According  to  ancient  authors,  treasure  trove  origin-  What  is  trea- 
ally  beloi^ed  to  the  finder  (y),  but  by  the  law  of  England  ""  ^''''' 
fiom  a  very  early  period  has  belonged  to  the  Ung  as  his 
prerogatiye,  or  to  some  lord  of  a  manor  or  liberty  by 
special  grant  or  prescription  (r).  Nothing  b  said  to  be 
treasure  troTC  but  gold  and  silver  {$),  but  it  may  be  either 
bullion,  coin,  or  plate  («).  It  is  immaterial  whether  it  be 
fouDd  hidden  in  the  ground,  or  in  the  ruins  of  any  house  or 
other  building,  or  elsewhere  («);  but  treasure  found  in  the 
sea  still  belongs  to  the  finder  {t). 

Treasure  trove,  as  well  as  wreck,  shall  be  inquired  of  by  Concealment, 
the  coroner  (k),  and  the  concealment  of  it  is  pimishable  by 
fine  and  imprisonment  (v). 


665.   An  estray,  animal  vagans^  is  properly  any  beast.  What  is  an 
not  being  wild,  which  is  found  wandering  within  some  lord-         ^' 
ship  or  manor  (tr),  but  the  term  is  applied  also  to  swans  or 
cjgnets(x),  (see  post,  §  671),  although  not  to  any  other 
bird(y). 


(9)  GlanT.  de  Leg.»  c.  1 ;  Bract., 
L  3,  foL  120. 

(r)  Staimdf.  P.  C.  39  b;  1  Inst.  114. 
b.;  3  Inst.  132. 

(ff)  3  Inst.  132. 

(0  Kitcb.  78  :  2  Inst.  168. 

VOL.  I.  L  L 


(«)  3  Inst.  133. 
(v)  Kitcb.  49. 

(w)  Fitzh.  Abr.  Estray,  pi.  3. 
\x)  7  H.  6.  27, 28; Iltzb.  Bar.,  pi. 
6 ;  Bro.  Double  Flee,  41;  Kitcb.  79. 
(y)  4  Inst.  280. 
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Wlien  no  one  can  make  title  to  estrays,  the  law  gives 
them  to  the  queen,  or  to  lords  of  manors  claiming  under  « 
grant  fiom  the  Crown  (^r) ;  but  a  man  cannot  have  estraya 
in  groflB  by  prescription,  because  they  lie  in  grant,  and  will 
not  ori^nally  pass  without  charter(a).  If  no  daim  be 
made  within  a.  year  and  a  day,  the  estray  belongs  to  the 
lord,  but  he  has  not  an  absolute  property  in  it  untQ  the 
year  and  day  are  passed  (&) ;  so,  it  will  not  be  an  estray  by 
the  common  law,  although  it  continues  for  a  year  and  a  daj, 
if  it  be  not  prodaimed  within  a  reasonable  tame  (e),  and  pro- 
perly, at  the  next  marketday  of  the  nearest  market  town((2), 
or,  according  to  others,  in  the  two  nearest  market  towns, 
&c (e);  and  the  year  and  day  are  to  be  computed  firom  the 
seizure  (7). 
Whai  is  not  So,  if  the  lord  or  his  bailiff  do  not  sdze  it  as  an  estny, 

^'  it  shall  not  be  so,  for  that  b^ns  the  property  (A),  except  m 

the  case  of  the  queen  (t) ;  so,  cattle  which  come  for  common 
cannot  be  estray  (A) ;  so,  not  the  queen's  cattle  whidi  come 
into  the  manor  of  another  (A). 

WI10  ihan  Utc  666.  If  cattle  stray  into  the  manor  of  A.,  and  within  the 
year  stray  to  the  manor  of  B.,  and  continue  there  for  a  year 
and  a  day,  and  are  proclaimed,  B.  shall  have  them  as  es- 
trays  (A);  so,  if  the  first  manor  was  the  queen's  manor  (A); 
so,  if  a  stranger  within  the  year  takes  the  cattle,  and  puts 
them  into  the  manor  again  as  his  own,  and  they  contmne 
there  for  a  year  and  a  day,  they  will  be  an  estray  {I),  sed 


(2}  Taylor  ▼.  Janut,  Godb.  150 ;  S.  C,  2  Salk.  686. 

Bnfflefetd*i  ca#e,W.  Jo.  285 ;  ffazie^  (e)  Br.  Estray,  pi.  10 ;  Kitch.  79; 

trooiTt  ease,  Ow.  14.  Finch's  Law,  45;  BrownktwY.  Lam- 

(a)  Taiiertairt  cose,  W.  Jo.  283.  bert,  Cio.  El.  716. 

(b)  Br.  Estray,  pi.  11,  citing  33H.  (p)  Henley  t.  WeUk,  n^. 

8 ;  Kitch.  79;  Finch's  Law,  45.  (h)  Hatt.  67;  see  also  Pklm.  486. 

(e)  Pleadal  ▼.   Ooemore,  Winch,  (t)  Dy.386,  pi.  40. 

68 ;  S.  C.  nom.  Pleydelly.  Gtumore,  (k)  I  RoU.  Abr.  878. 

Hutt.  67.  (/)  Id.  879. 

(d)  Heniey  ▼.  WeUk,  Holt,  564  ; 
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if iiie  locd  puttheia Jato  m  pidee  ontof the  manor(m);   xncoaporbal 
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and  it  is  said  that  the  lord  cannot  retake  it  if  it  strays  into 


aDotfaor's  land  befoie  the  year  expires^  fov  no  property  is  Reukingof 
vealed  in  him  nntil  after  the  year  and  a  day  (n) ;  but  it  has  ^'^^' 
bean  otlienrise  decided  (o),  and  it  has  been  said^  tkat  he 
BMy  retakeitif  the  other  does  not  seize  it  as  an  e8tray(p). 

667.  So,  if  A.  leases  his  manor,  in  which  an  estray  Right  of  lessee. 
wasj  before  the  year  expiree^  the  lessee,  after  the  expiration 

of  the  yctar  aoad  day,  shall  have  it,  and  not  the  lessor,  for 
he  had  theeustody  only  during  the  year,  and  the  property 
^PBBta  in  him  whe  has  the  oostody  at  tiie  end  of  the  year  and 
day(y> 

H  a»  eeMy  hifi^  wifliin  the  itoanor  of  the  wife,  and  Right  of  wife. 
the  bnsbsftd  die  b^we  seizure,  the  wife  shdl  have  it,  for 
ih«ttke  propefty  was  not  in  the  wife  befoi^  seizure(r). 

So^  the  prejl^erty  of  infants  and  others  under  disabilities  Right  of  in- 
isequally  boaasd,  sifter  the  year  and  day,  as  well  in  the  case  '^^'  ^' 
of  eiteayS' us  of  wreck(«). 

If  tw0  lenaols  in  oomaxon  beof  a  manor  to  wUeh  estrays  Right  of  tenant 
belong,  no  action  will  lie  by  the  one  against  the  other  who  ^  ^"^"^ 
should  alone  seize  the  estray,  unless  by  prescription  the  one 
18  to  hatw  Ae  first  estmy,  and  the  other  the  second,  and  one 
of  then  Aoeki  tike  the  beast  pertaining  to  the  otiber  (t). 

If  the  loiti  dies  before  the  year  expires,  and  afterwards  Rightofexeca. 
Ihd  estaray  eonlnnues  in  the  manor  for  a  year  and  a  day,  yet 
the  executor  of  the  lend  shidl  have  it,  and  not  the  heir,  for 
when  the-  year  is'  expired,  the  property  relates  to  the  sei- 
xiire(v)« 

668.  The  owner  of  an  estray  may  daim  it  at  any  time  Claiming  es- 
aAer  the  year  and  day  if  proclamation  be  not  made  (x) ;  and      ^  ^ 

(m)  Palm.  486.  (r)  1  Iiut.  351.  b.,  dting  43  Ed. 

(ft)  Bro.  Eatray,  11.  3.  8 ;  10  H.  6.  11. 

(a)  12  Co.  102.  (t)  Con$tahU*9  eon,  5  Co.  108. 

ip)  PlefdeU  ▼.   Oomort,  Hutt.         (/)  1  Inat.  200. 

67.  («)  Moor,  11,  pi.  43. 

(f)  12  Co.  102.  (jr)  Taylors,  Jamei,  Godb.  150. 

L  l2 
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nrooRroRBAL  Without  telliDg  any  marlDSy  or  makiiig  any  proof  of  property, 
"^IJ^!^'  (which  may  be  done  on  the  trial)^  the  owner  may,  wilUn 
the  year,  seize  his  animal  where  he  finds  him  on  tend^rii^ 
satisfiustion(y);  and,  in  pleading  tender,  he  need  not,  as  in 
the  case  of  a  trespass,  shew  a  som  certain,  because  he  is  not 
a  wrongdoer(y);  but,  if  die  owner  does  not  tender  leasiMi- 
able  amends  for  his  pasture,  the  lord  may  detain  it  (y ). 

Hovanotny        669.  If  the  lord  uses  Cattle  taken  as  an  estray,  by  xidingor 
"^  working  diem,  &c,  he  will  be  a  trespasser  ab  mUio  {z) ;  so, 

a  custom  alleged,  to  put  cattle  taken  as  an  estray  into  ft 
moor,  part  of  the  manor,  and  there  fetter  them  if  they  are 
unruly,  is  not  good  (a);  but  using  an  estray  for  necessity  is 
justifiable,  as,  if  a  cow  be  taken  it  may  be  milked  (ft) ;  so,  a 
sheep  taken  as  an  estray  may  be  sheared  (c);  so,  fetten 
may  be  put  on  a  colt  which  cannot  otherwise  be  prevented 
from  brealdng  fences(cQ ;  so,  an  estray  should  be  kept  in 
loco  aperto,  on  land  in  the  lord's  possession,  being  part  of  the 
demesnes  of  the  manor  (e);  and  the  bailifi*of  the  lord  cannot 
depute  his  authority  by  deliyering  die  estray  to  the  care  of 
anoth^(tf). 

Natare  ofthe  670.  It  is  sud  in  One  case,  that  the  lord  could  not  main- 
n  ertn^.  tain  trespass  for  an  estray,  until  the  day  and  year  were 
passed  (/),  but  he  may  have  a  special  action  on  the  case  for 
such  taking  (/) ;  and  if  a  stranger  take  an  estray  out  of  a 
manor,  the  lord  may  have  an  action  of  trespassd^);  but  he 
cannot  prescribe,  that  if  any  stranger  chase  an  estray  out  of 
the  manor,  he  shall  be  amerced  for  the  same  in  the  court  of 


(y)  Heniey  t.  WfUh,  2  Salk.  685.  d€u^9  em. 

(r)  Bagthow€  ▼.   Cfoward,    Cro.  (d)  PUjfdeil  t.  Cfo§mort,  ny. 

Jac.  147;   S.  C.  nom.  BagMhaw  ▼.  (e)  Tliy/or  t.  Jamt€»,  Noj,  119; 

Oawm,  Noy,  119 ;  S.  C,  Telv.  96.  Godb.  151. 

(a)  1  RoU.  Abr.  879;  Pleydell  ▼.  (/)  Burdet     t.     Maitkmtm, 
Chtmore,  Hutt.  67;  S.  C,  Winch,  Clayt.  107. 

68.  (ff)  Barvie  ▼.  BiaekeoU,  Bromd. 

(b)  Bagthawt  t.  Ooward,  9up,  236. 

(c)  Id.,  Noy,    119,  dtlng   Pri- 
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the  manor,  such  a  prescription  is  void  against  a  stranger  (A);   incoapoual 
jet  it  is  said,  that  trover  lies  against  a  stranger  for  an  estray        ubnts.  ' 


without  actual  seizure  (1)9  for  he  has  more  than  a  simple  pos- 
868000,  he  has  a  possession  that  will  turn  into  propert7(A) ; 
(see  also  on  this  point  of  possession,  2  Wms.  Saund.  47,  n.  (1); 
7T.IL  398;  2  Taunt  306—309) ;  so,  alord  shall  haveare- 
plevin  if  a  stranger  take  it(/) ;  and  so,  after  seizure,  a  lord 
shall  be  charged  for  trespass  done  by  any  estray  (/). 

671.  A  swan,  being  a  royal  bird,  may,  as  before  obsenred^  Swu  an  estray. 
be  an  estray  (see  ante,  §  665),  and  no  one  can  have  a  swan 
mark  except  by  grant  or  prescription  (m),  and  by  the  22 
Ed.  4,  c.  6,  now  repealed,  a  qualification  to  keep  swans  was 
required;  and  although  a  subject  was  then  permitted  to  have 
swans,  yet,  if  they  were  without  a  mark,  if  any  such  swans  Swan  marka. 
gained  their  liberty,  and  were  found  in  open  common  rivers, 
they  might  be  sdzed  by  the  king's  officers  as  royal  birds  (n). 
but  it  is  not  competent  to  seize  those  birds  as  estrajrs,  if  they 
be  lawfully  put  into  the  place  whence  they  have  been  taken, 
eren  although  they  may  be  in  a  strange  manor ;  thus,  in 
trespass  for  taking  swans,  the  defendant  made  a  daim  by 
his  plea  to  estrays  as  pertaining  to  his  lordship,  and  said 
that  the  swans  had  strayed,  and  that  proclamation  had  been 
made,  and  lliat  as  soon  as  it  was  discovered  that  the  swans 
belonged  to  the  plaintiff,  they  were  delivered  up. 

The  plaintiff  replied,  that  he  was  seised  of  a  manor  ad-  Swana  daimed 
ywmng  to  the  lordship  in  question,  and  prescribed  to  have  tion."*"^" 
swana  swimming  through  that  lorddiip  fix)m  time  immemo- 
nal ;  and  fiirther,  that  notice  had  been  given  to  the  defend- 
ant that  these  swans  were  the  plaintiff's;  and  the  replica- 
tion was  held  good,  for  the  plaintiff  might  lawfully  put  in 
his  swans  in  the  place  where  they  could  not  be  estrays,  any 
more  than  cattle  could  so  be  in  places  where  they  ought  to 

(4)  20  H.  8,  cited  Benl.  21,  pi.  (i)  Boll.  N.  P.  83. 

38;    aee  alao  S.  C,    Dy.  199  a,  (/)  Pleyd€Ur.Goimor€,Uiiii.67. 

(m)  Cote  (if  Swant,  7  Co.  16. 
(0  2  Keb.  589.  (n)  7  Co.  16. 
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iNcoRPORXAL  DSLYQ  oohuhoiI}  thus  deciding  that  a  pnBcnpiicMi  for  i 
^umvn^'     to  Bwim  in  another's  manor  or  lordship  is  good(o). 

But  a  prescripticm  for  swsbb  must  be  aconratoly  set  <mt» 
and  therefore,  where  one  prescribed  for  all  wild  swans  whSA 
are  animals  ^«  naiur€B,  and  not  maxlced,  in  a  certain,  ered^ 
the  prescription  was  held  bad,  and  it  was  like  piesorilni^ 
for  all  partridges  and  pheasants  within  a  manor,  which  a 
man  cannot  have  Jure  prioikgn^  bnt  so  long  onl  j  as  they 
are  within  the  place  (p);  but  one  maj  prescribe  to  haye a 
game  of  swans  within  his  manor,  as  well  as  a  warren  fx  a 
park  (;);  and  so  a  custom  that  if  anj  awan,  whidi  halii  its 
course  in  any  water  running  to  the  Hyunes,  wiAin  liie 
same  county,  oomee  oa  the  bind  of  any  mun  and  then 
builds,  and  bath  oygnels  on  the  same  landf  then  he  who 
hath  the  property  of  the  awan  shatt  havatwaof  4iieoygiieil% 
and  he  who  hath  the  hnd  shall  lunre  the  third  cygnet  wUeli 
shall  b^  of  lees  value  than  the  olher  two,  has  beam  Ud  to 
be  good  (r);  and  in  this  case  tbaie  were  two  plaintiflb,  one 
who  was  the  owner  of  the  ceek-Tbkds,  and  the  otluer  af  the 
hens,  and  ibey  had  (sygneta  between  them;  and  it  was  held 
that  the  pl^t^  should  join  in  one  aetionf  hecanse  by  die 
custom  of  the  leabn,  which  is  ihe  OQ|nBM>B  lav  in  an  A  ttsei^ 
the  cy^qets  belonged  to  both  the  ownera  in  aooHnon,  aad 
should  be  divided  between  them  equally  (r);  aa,  in  I^arkof 
V.  C(mAlefard{t),  it  is  said  that  the  OMe  2  IL  3»  ^  16, 
''  Custpm  ^r  Swan%''  that  Ac  ovn^r  of  the  hnd  ahatt  have 
a  ground-bit^  is  go^for  the  eqae  wUdiliiey  httvotomake 
their  n^fts  thei^ 

(o)  Bro.  Estrays,  pi.  3,  citing  7  {q)  Id.  16  b. 

H.  6.  27.  (r)  Id.  17  a. 

(p)  C«m  qfawtmt,  f  Co.  15.  (•)  Cro«  Bl.  795. 
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IMCORPORBAL 
HBRBOITA- 


vii.  Co  ^aiu  IffiUtff  attH  Sona  ;^it0itibotttm  ct  ;^eIoiitt«. 


i  672.  Wkai  iff  Waif. 
What  it  iff  no/. 

673.  6oo(2ff  waived  f Off eited  to  (he 

Qiteen. 

674.  J%A/  ^the  Lord  to  Waif. 

675.  Fugitive* 9  Goods,  when  for- 

fitted  or  otherwise. 


I  675.  Sow  eUOmed. 
676.  Forfeiture  q/*  Felon's  Goods, 
How  claimed. 
Felo  de  se. 

Provision  qf  7  ^  S   G.  4t 
c.  28. 


§  672.  If  a  man  steal  goods,  and  being  pursued,  for  fear  what  is  waif. 
of  being  apprehended  waives  the  goods  out  of  his  possession, 
these  goods  are  said  to  be  toaifit) ;  or  if  to  ease  him  in 
flight,  he  waives  them  (ii) ;  so,  though  he  leaves  the  goods 
at  a  common  inn  (x) ;  but  if  he  has  not  the  goods  with  him  What  it  ia  not. 
when  he  flieef,  being  pursued,  or  for  fear  of  being  appre- 
hended, then  they  are  not  waived  <x  forfeited,  but  the 
owner  may  take  ihem  when  he  will(ir) ;  so,  if  the  owner 
challeDge  the  goods  upon  fresh  suit,  and  before  seizure,  it 
seems  they  shall  not  be  forfeited  (y);  so,  if  a  thief  steals 
goods  and  conceak  them  in  the  ground  or  other  secnret  pkoe, 
and  afterwards  flies,  they  are  not  forfeited  as  waif  (2);  so, 
if  he  throws  them  into  the  house  of  another,  and  there 
leaves  ihem  and  flies («);  so,  if  he  takes  goods  as  a  tres- 
passer, and  waives  them  (a) ;  so,  if  a  thief  leaves  a  horse 
stoteft  at  a  oonunon  inn,  for  a  certain  sum  by  the  week  for 
bis  meat,  it  is  no  waif  (ft) ;  so,  the  goods  of  an  alien  mer- 
chant cannot  be  forfeited  as  waifs,  and  if  waived  by  the 
felon  after  the  alien's  death,  they  belong  to  the  executor  of 
the  afien  (c). 


(0  Foxleifs  ease,  5  Co.  109. 
(a)  Stanndf.  P.  C.  186. 
(jr)  2  RoU.   Abr.  809 ;    we  also 
22  Vin.  Abr.  Waife,  408,  pi.  1,  2. 
(y)  Dickson's  case,  Heti.  64. 
(x)  Aur/^'«eaf«,5Co.l09;  B.C. 


nom.  Foxley  ▼.  Annesley,  Cro.  El. 
693;  S.  C,  Moor,  572. 

(a)  Staimdf.  P.  C.  186. 

lb)  2  Roll.  Abr.  809. 

(c)  Waller  ▼.  Hanger,  3  Bulbt. 
19.    See  also  Scrogga,  130. 
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iNcoRPORBAi.       673.  All  goods  wuved  are  forfeited  to  the  qmeOf  and 

MKNTs.  ~     she  shall  keep  them  as  her  own  (d),  for  the  owner  loses  his 

Goodiwaired     property  in  them,  because  he  did  not  freshly  poisue  the 

f^^^^  fdon  (e),  and  the  queen's  bailiff,  or  another  in  her  rights 

may  seize  them  (/) ;  but  before  seizure  by  the  queen  or  her 

patentee,  the  owner  of  the  goods  may  take  them,  though  it 

be  twenty  years  after  the  stealing (/);  so,  after  seizure,  if 

he  makes  fresh  suit  and  attaints  the  felon  {f) ;  but  see 

cantri  Bro.  Forfeitures  de  Terres,  pL  110,  citing  21  E.  4 

16;  Staundf.  P.  C.  186;  EitcL  80;  Hale,  P.  C.  541,  and 

Bastal,  Bestitution,  2,  where  it  is  said  that  the  property  is 

changed  by  the  seizure;  see  also  21  H.  8,  c.  11,  which  ^ves 

restitution,  if  the  felon  be  indicted  and  attaint  by  evidence 

given  by  the  party  (ff). 

Bight  of  the  674.  Goods  forfeited  as  waif  may  belong  to  a  subject  by 

^  '  the  grant  firom  the  Crown,  and  this  franchise  is  usually  an- 
nexed to  manors;  but  waif  is  to  be  claimed  only  by  special 
grant  or  prescription^  and  does  not  belong  to  the  lord  of  a 
hundred  or  manor  by  reason  of  the  hundred  or  manor  (A); 
but  to  justify  seizing  of  stolen  goods,  it  must  be  allied 
that  a  felony  was  committed,  and  that  the  goods  were  waived 
by  the  felon  (t) ;  so,  in  an  action  against  the  lord  for  mis- 
using a  horse  stolen  from  the  plaintiff,  who  alleged  fiedi 
suit  and  that  the  felons  were  attainted,  it  was  held  that  the 
defendant  ought  to  have  traversed  the  fresh  suit  whereof 
the  plaintiff  had  declared,  the  property  being  thereby  pre- 
served (A) ;  so,  it  seems  either  the  stealing  or  the  waiving 
may  be  traversed  (/). 

So,  the  better  opinion  seems  to  be  that  in  the  case  of 
waifs  as  of  estrays,  (see  ante,  §  670),  the  lord  may  have  tres- 

{d)  staundf.  P.  C.  186.  (A)  Br.  Estny,  pL  2,  dUngU  E. 

(e)  FoxleyU  etue,  5  Co.  109 ;  S.  C.  3.  19. 

nom.  Foxley  ▼.  AnneMle^,  Cro.  £1.  (Q  JkufUt*  eote,  Cro.  El.  611. 

693;  S.  C,  Moor,  572.  (i)  Booke  t.  Dennp,  2  Ltoa.  192. 

(/)  Staundf.  P.  C.  186.  (Q  Br.  Imii»  joines,  pi.  68. 

(^)  5  Co.  Ill ;  3  Inst.  242.  12  E.  4.  5. 
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paM  or  trover  against  a  stranger,  for  waif  taken  out  of  his  inoorfouiai. 
manor^  even  where  there  has  been  no  seizure  (m).  "  i»nt8.^* 

675.  Bona  fugitkorum  are  the  proper  goods  of  him  who  Fogitiyes' 
flies  for  felony^  for  upon  the  presumption  of  his  guilt  he  forfeited  or 
forfeits  aU  his  goods  which  he  had  at  the  time  of  his  «^"^^- 
ffight(n);  so,  if  the  jury  who  find  the  flight  aoquit  him  of 
felony  (o) ;  so,  if  it  be  found  that  an  accessary  before  or 
after  the  fiict  fled(p) ;  so,  also,  if  it  be  found  by  inquest  be- 
fore the  coroner  that  he  fled(p);  so,  a  man  forfeits  his 
goods  by  the  flight  found,  though  he  has  a  pardon  of  the 
felony  {p\  or  was  killed  in  his  flight  {p) ;  but  a  man  does 
not  forfeit  his  goods  by  flight,  if  he  is  not  indicted  in  his 
lifetime  (/?),  nor  if  the  flight  be  found  before  a  coroner  who 
has  no  jurisdiction  (p). 

The  goods  of  fugitives  can  only  be  daimed  by  the  Crown,  How  claimed, 
or  by  grant  fix>m  the  Crown  {q)i  but  not  by  prescription, 
for  they  are  not  forfeited  till  found  upon  record  that  the 
party  fled  for  the  felony  {q),  see  further  mfia,  §  676. 

676.  Bonafelonum  are  the  goods  of  any  one  convicted  of  Forfeitare  of 
fdony,  for  he  forfeits  to  the  queen  all  his  goods  and  chattels  v^^*^* 

which  he  had  at  the  time  of  the  conviction  (r);  so,  if  a  man 
be  felo  de  se,  he  forfeits  all  the  goods  which  he  had  at  his 
death,  if  he  is  found  feb  de  se  by  inquest  before  the  coroner, 
or  by  presentment  before  justices,  who  have  conusance  of 
felony  (r). 

The  goods  of  felons,  as  of  fugitives,  can  be  claimed  only  How  daimed. 
by  the  Crown  or  by  a  grant  from  the  Crown  (r),  and  not 
by  prescription,  see  antey  §  67B.    By  such  grant,  the  grantee, 
it  is  said,  shall  have  the  debts  and  specialties,  &c.,  as  well  as 

\m)  F.  N.  B.  91,  B. ;  Kitch.  80 ;  (p)  Stauadf.  P.  C.  184  a. 

Serosss,  132.  \g)  FoxUy'9  eoie,  5  Co.  109  b, 

(»)  iPkrIey't  eaae,  5  Co.  109  b.  110. 

(0)  Staandf.  P. C.  183b;  Fofter,  (r)  Id.  110. 
272. 
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uicoBPOBBAL  Other  gooda,  thoogh  there  are  no  special  words  («);  acsa 
"mbktc^'     grant  of  bona  et  eataUa  febnum  will  not  pass  the  goods  and 


FelO  d9  9€. 


ProTirion  of 
7  &  8  G.  4, 
c.  28. 


chattels  of  sfeh  de  se  {s). 

If  a  man  be  found  feb  desebjihe  ooroner^s  inqniotion, 
the  jury  ought  also  to  find  whether  he  had  any  goods  and 
chattels  at  the  time  he  committed  the  felony,  or  not;  and  if 
he  had  any,  to  specify  the  same  in  an  inventory  annexed  to 
the  inquisition  (t) ;  but  by  7  &  8  G.  4,  c  28,  a.  6,  it  is  pro- 
vided that  where  any  person  is  indicted  for  treason  or 
felony,  the  jury  impannelled  to  try  such  person  shall  not  be 
charged  to  inquire  concerning  his  lands^  tenements,  or  goods, 
nor  whetiier  he  fled  for  such  treason  or  fekmy. 


Till.  Co  t«be 


I  677.  Definition  qfa  Deodand. 

When  'mnffe  are  Deodmtd  or 

olkerwiae, 
Thinge  moveable. 
Coach. 


i  677.  Ship. 

Not  Thingojbted  to  the  Bee- 
hold. 

678.  How  forfeited. 
How  appropriaied. 


Definitioii  of  a 
deodand. 

VHien  thiiiga 
are  deodand  or 
otherwise. 


ThingB  move- 
able. 


§  677.  Deodands  are  defined  to  be  omnia  gwB  movent  ad 
mortem  (v ) ;  and  therefore  every  beasti  or  moveable  thing 
inanimate,  which  occasions  the  death  of  a  man  within  the 
body  of  a  county,  without  the  default  of  the  person  himself 
or  another,  shall  be  forfeited  to  the  Crown  as  a  deodand, 
though  the  thing  was  not  in  motion  at  the  time,  if  it  be 
moveable  (x) ;  and  as  well  where  the  man  by  misadventure 
falls  upon  the  thing,  as  where  the  thing  falls  upon  him  (x); 
and  therefore  if  the  sword  of  B.  is  used  by  A.,  and  another 


(f)  2  RoU.  Alir.  195  ;  eedcontr^, 
Lord  Northampton  ▼.  Lord  St.  John, 
2  Leon.  56;  Jurado  v.  Gregory,  I 
Vent.  32;  R.  y.  Sutton,  I  Sannd. 
273;   S.  C,  I  Sid.  420;  S.  C,  2 


Keb.  526. 

(0  1  Wms.  Saond.  272. 

(«)  Dy.  77  b;  J^fe^t  eate,b 
Co.  110. 

(jr)  Suondf.  P.  C.  20. 
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IB  killed  with  it,  it  will  be  a  deodand  (y) ;  and  formerly^  not   ikcorpobsal 

(Mily  the  thing  that  was  the  immediate  cause  of  death*  but     ^^um^^' 

all  things  mofing.with  it  were  held  to  be  deodands ;  there- 

fore^  if  a  num  riding  upon  a  carriage  fell  firom  it,  and  the 

hones  drew  the  carriage  upon  him  by  which  he  died,  the 

korMs  and  carriage  were  a  deodand  (z);  but  in  this  day,  if  Coach. 

a  man  is  killed  by  the  wheel  of  a  coach  going  over  him,  the 

wked  only  is  the  deodand,  as  being  the  immediate  cause  of 

the  death  (a) ;  and  a  thing  which  does  not  move  with  that 

whidi  causes  the  death  was  formerly  held  not  to  be  a  deo- 

daod,  though  it  was  joined  to  it;  as  if  a  man  fills  fcaxa  the 

wheel  of  a  carriage  and  is  killed,  but  the  carriage  does  not 

move,  the  wheel  only  should  be  forfeited  {b) ;  so,  if  a  man 

riding  through  a  riyer  was  thrown  by  the  Tiolence  of  the 

stream  and  drowned*  then  the  horse  or  carriage  was  not 

eoDflidered  aa  baring  moved  to  the  death,  and  should  not 

therefore  be  forfeited  (c> 

A  vessel  or  boat  in  aquA  dtdci  may  become  a  deodand.  Ship. 
Imt  not  in  aquA  sabd  (d) ;  therefore,  where  a  ship  lying  at 
Bediiff,  in  Kent,  turned  over  at  low  water  and  killed  a 
flhipwright  at  work  under  her,  it  was  held  to  be  a  deo- 
^d  (e) ;  but  where  a  man  is  killed  by  a  fall  firom  a  ship 
into  fresh  water,  the  ship,  but  not  the  merchandize  therein, 
will  be  deodand  (/);  so,  formerly,  a  distinction  was  taken 
between  persons  within  the  age  of  discretion  and  those 
who  were  not(^),  but  this  distinction  is  not  observed 
now  (A). 
Nothing  fixed  to  the  fireehold  shall  be  a  deodand,  as  a  Not  Uungt 


(y)  3  Init.  57.  R.  ▼.  Lord  CavendUh,  2  Roll.  Rep. 

(i)  Strandf.  P.  C.  20 ;  Case qf  the  23 ;  S.  C,  cited  1  Salk.  220. 

lArdo/tkeM€morqfIIan^9te(id,  1  (d)  Bract.,  1.  3,  c.  5,  fol.  122;  3 

Stlk.  220.  Inst.  57 ;  2  Hale,  P.  C.  422  et  eeq.  t 

(e)  R.  T.  Or€w,  Say.  249;  R.  ▼.  Hawk.  P.  C,  c.  26. 

JtoVe,  Fort.  Cr.  Law,  266.  (e)  2  MoUoy,  225,  c.  1,  a.  13. 

W  Stanndf.  P.  C.  20.  (/)  Hawk.  P.  C,  &  26,  a.  6. 

(e)  Lard  Ckandos*  eaee,  Cro.  Jac.  (ff)  3  Inst.  57. 

483;  S.  C,  Poph.  136 ;  S.  C.  nom.  (A)  Hawk.  P.  C.  c.  26. 
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nrcoRPouAL  door  or  gate  of  a  house  (t),  or  ^  bell  in  a  dmidi  (A);  bat  if 
MBNT8.  *     the  thixig  is  previously  severed  from  the  fieehold  it  niay  be  a 


fixed  to  the  deodaud^  sa  where  a  man  was  killed  by  the  sail  of  a  wmd- 
miU  which  by  the  violence  of  the  wind  had  been  severed 
from  the  mill  (Z). 

To  whom  for.  678.  A  dcodand  shall  be  forfeited  to  the  queen^  or  to  lum 
who  claims  by  patent  (m),  but  no  man  can  prescribe  for  it, 
it  must  be  by  the  grant  of  the  Crown  (n);  and  by  inqdr 
sition  before  the  coroner  it  must  be  found  that  it  is  deodand, 
and  the  value  set  (o).  But  deodands  do  not  meet  with 
countenance  in  Westminster  Hall;  when  a  jury  has  found 
too  little,  the  cofirts  will  not  interpose  in  fitvour  of  the 
Crown  or  of  the  lord  of  the  franchise,  though  they  will,  if 
it  has  found  too  much,  in  &vour  of  the  8ubject(p). 

By  the  4  &  5  W.  &  M.  c.  22,  lords  of  manors  and  others 
having  grants  of  deodands  must  have  the  same  inrolled  in 
the  Crown  Office. 

How  appro*  Formerly,  deodands  forfeited  to  the  Crown  were  dis- 

posed of  in  eleemosynamf  to  some  charitable  purpose  by  the 
king's  almoner  (q),  but  they  are  now  appropriated  as  part  of 
the  casual  revenues  of  the  Crown  (r\ 

(0  1  Sid.  207.  (n)  Porter's  Cr.  Law,  266. 

(i)  Axmimier  Pariih  Mte,  1  Ler.  (o)  SUondf.  P.  C.  21  a. 

136;  S.  C,  1  Sid.  207;  S.  C,  Ld.  (p)  Foster's  Cr.  Law,  266. 

Raym.  97;  see  also  R,  ▼.  Wkeeier,  (q)  3  Inst.  57. 

6  Mod.  187.  (r)  Foster's  Cr.  Law,  265,  S8€; 

(0  1  Sid.  207.  MoUoy,  225 ;  Lex.  Man.  72. 

(m)  Dy.  77  a,  107  b. 
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IX.  Co  lobf  a  tHatfut  or  ;faix. 


INCORPORBAL 

HBRBDITA- 

MKNTR. 


{ 679.  What  ia  a   Market  and  a 
Pair, 
CUtimed  hy  Preicripticn  or 
Grant. 

680.  Place  qf  holding  a  Market, 

Sfc. 
Nature  and  Extent  qf  the 

Right. 
Ancient  Market. 

681.  'Hme  qf  holding  a  Fair. 

682.  Who  bound  by  Sale  in  Mar- 

ket overt. 
BxceptUme  to  the  Rule. 
7%e  Queen. 
When  Toll  hat  not  been 

paid. 
Sale  in  a  Shop. 
There  muai  be  a  Contract 

at  well  at  a  Sale. 
Covenout  Sale. 
A  Sale  not  a  Gift. 
Time  and  Place. 
In  cote  qf  pawning. 

683.  Definition  qfa  Toll. 
When  payable  or  otherwite. 
P^  Thinfft  brought  into  the 

Market. 
For  Goodt  told  in  Specie. 

684.  Bgwhompayableorotherwite. 


685. 


687. 
688. 

689. 
690. 


§  684.  Not  by  the  Queen. 

Nor  Tenant  in  Ancient  De- 

metne. 

Unreatonable  Toll. 

What  it  Stallage. 

Right  to  Stallage. 

What  it  Piccage. 

Dejinition      qf      Piepoudre 

Court, 
aerk  qf  the  Market. 
Right  to  a  Market,  ^c,  not 

estinguithed  by   Unity  qf 

Pottettion. 
But  may  be  forfeited  by  Non- 

uter. 
ByMituter. 
What  it  a  Ditturbance  qfthe 

Right  to  a  Market,  S^c. 
What    Uter   will    cw^er   a 

Right. 
Grantee  qf  a  newly  erected 

Market. 
Obligation  to  provide  Accom- 

modation. 
Right  to  ToUt. 
Right  qf   Corporationt  and 

Lordt  qfManort. 
Remediet. 


69L 

692. 
693. 
694. 


$  679.  A  market  is  the  privilege  within  a  town  to  have  a  what  is  a  mar- 
market  («).     Every  fair  is  a  market,  but  not  e  contra  {t).  ^et  and  a  fiiir. 
This  subject  embraces  the  following  particulars: — 

1.  How  a  market  or  fair  is  claimed. 

2.  When  and  how  held. 

3.  Efiect  of  sale  in  a  market  or  fidr. 

4.  Court  of  Piepoudre. 

5.  Duties  payable  in  respect  of  a  market  or  fair. 

6.  How  lost. 

7.  Disturbance  of  a  market  or  fair. 


(•)  Bknmt,  fiom.  verb.  Market. 


(0  2  Inft.  401. 
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tNCOftPOREAL 

BSRBDITA- 

MKNT8. 

CUimed  bj 
grant  or  pre* 
■cripCioD. 
Terms  of  the 
gnmt. 


1.  How  a  Market  or  Fair  ii  claimed. 

679.  None  can  have  a  market  or  fair  but  by  grant  or  pre- 
aoription  (u);  but  a  grant  of  a  fair  or  market  has  usually  a 
clause  quod  rum  sit  ad  nocumentum  &c;  therefore,  if  it  be  to 
the  prejudice  of  the  queen  or  others  in  any  respect,  the  par 
tent  shall  be  avoided  {x) ;  and  if  such  market  or  fidr  be  to 
the  nuisance  of  any  one,  the  patent  may  be  repealed  by  sdrt 
facias  (y),  though  a  writ  of  ad  quod  damnum  had  preceded 
the  grant  {z)j  and  the  words  nisi  sit  ad  nocumentum  &c. 
have  been  omitted  in  the  grant  (a) ;  but  whether  it  be  to  the 
nuisance  or  not  is  a  matter  of  evidence  (&)• 


PUoeofhold. 
ing  a  maretk, 


2.  Where  and  haw  a  Market  is  to  be  held. 

680.  The  usual  place  where  a  market  is  held  is  the  ma^ 
ket  place,  not  every  place  within  the  same  town  (c).  If  the 
queen  grant  a  fair  generally,  the  grantee  may  keep  it  where 
he  pleases  (d)\  so»  if  she  grant  a  fair  to  be  held  in  such  a 
town,  place,  &c,  he  mky  keep  it  in  what  part  of  the  town 
he  pleases  (if),  and  see  also  MosUy  v.  WaXher  (e),  in  which 
latter  case  it  is  said,  *'  Crenerally  speaking,  where  a  market 
is  granted  to  a  particular  individual^  he  may  either  permit 
every  place  within  the  specified  limits  of  the  market  to  be 
the  place  where  articles  may  be  sold^or  he  may^if  hethinb 
fit,  fix  upon  a  particular  place  within  which  the  sale  shaB 
take  place,  and  he  may  say  that  different  places  shall  be  ap- 
propriated to  the  sale  of  different  artides."  In  Cwnoes.  t. 
SaJOuHd  (/),  it  was  decided  "That  the  lord  of  a  market 
might  determine  in  what  part  of  the  townehip  it  should  be 


(«)  2  Inat.  220. 
(4P)  Id.  406. 

(y)  B,,  T.  BMiUr,  3  Lev.   222; 
S.  C.  nom.  Sir  Otk^tr  Builer^M  com, 

2  Vent.  344 ;  aee  alao  J{.  T.  Mariden, 

3  But.  1818. 

(x)  Bmiier*$  mm,  2  Ventr.  344. 


(«)  2  RolL  Abr.  140. 
(4)  r«nf  V.  Fbrd,  2  Saund.  IW. 
(c)  Godb.  131. 

id)  Dixon  ▼.  JlbMuM,  3  ifod. 
108. 
(tf)  7  B.  &  C.  41. 
(/)  3  B«t,  538. 
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held,  and  might  shift  it  from  place  to  place^  or  confine  the  incorporeal 
light  of  hdding  the  market  to  a  particular  place  (ff).^  mknts.^' 


The  lord  of  an  ancient  market  may,  by  law,  have  a  right  Nature  and 
to  prevent  other  persons  frcwn  selling  goods  in  their  private  J^jj" 
houses  situated  within  the  limits  of  his  franchise  {h),  but  Ancient  mar- 
'^It  cannot  be  laid  down  as  a  general  rule  and  prindple  c^ 
hw,  that  the  grant  of  a  market  for  the  sale  of  certain  things 
necessarily  carries  with  it  an  exclusion  of  the  right  of  sale 
of  similar  commodities  in  a  private  house  (i)."    "  The  ques- 
tion (submitted  to  the  jury)  was,  whether  upon  the  evidence 
the  fianchise  of  the  plaintiff  entitled  him  to  that  exclusive 
right.    Of  that  there  was  abundant  evidence,  for  where 
there  is  a  grant  of  a  franchise^  the  exercise  of  the  right  un- 
der the  ^rant  is  evidence  of  the  nature  and  extent  of  the 
grant  (A)."     But  the  grantee  of  such  a  franchise  is  bound  to 
provide  suitable  accommodation  for  those  who  attend  the 
market  (A).     *'  I  take  it  to  be  implied  in  the  terms  in  which 
a  market  is  granted,  that  the  grantee,  if  he  cor^ne  it  to  par- 
ticular parts  within  a  town,  shall  fix  it  in  such  parts  as  will 
from  time  to  time  yield  to  the  public  reasonable  accommo- 
dation^ and  that  if  the  place  once  allotted  ceases  to  give 
reasonable  accommodation,  he  is  boimd^  if  he  has  land  of  his 
own,  to  appropriate  land  on  which  to  hold  it^  or  if  not,  to 
get  land  from  other  people,  in  order  that  the  market,  which 
was  originally  granted  for  the  benefit  of  the  public,  as  well 
as  for  the  benefit  of  the  grantee,  may  be  effectually  held  (A)." 
But  thb  is  a  question  for  the  jury,  and  having,  as  it  appears 
in  this  case,  been  left  properly  to  them,  the  Court  refused 
to  disturb  the  verdict. 

681.  By  the  stat.  Win.,  13  Ed.  1,  c.  6,  which  remains  unre-  Time  of  hold- 
pealed,  (see  Dig.  P.  i.  Chronol.  Tab.),  fabs  or  markets  shall  "^  *  ^'  **"• 
not  be  kept  in  churchyards.    By  the  2  Ed.  3,  c  15,  the  lord 
of  the  fair  shall  publish  for  what  time  it  shall  continue,  and 
^all  not  hold  beyond  his  due  time.     By  the  5  Ed.  3,  c.  5, 

is)  Per  Ba;ley,  J.,    Mosley    ▼.  (i)  P^r  Lord  Tenterden,  C.  J.,  lb. 

Walker,  7  B.  &  C.  41.  (*)  Per  Bayley,  J.,  lb. 

(4)  Moelep  t.  WMer,  tup. 


628  FRANCHISB8. 


iNcoAPOEBAL  if  a  mercluuit  sell  after  the  time  published,  he  shall  foifat 
"  MKNTs!^'    double  the  goods  sold    By  the  27  H.  6,  c.  5,  a  fisdr  or 


market  is  not  to  be  held  upon  principal  feasts,  Sundays  or 
Gk>od  Friday^  (four  Sundays  in  harvest  excepted),  upon  fot- 
feiture  of  all  goods  sold  to  the  lord  of  the  fianchiee.  And 
he  that  has  no  day  for  it,  but  only  such  festival,  shall  hold 
his  fair  or  market  within  three  days  before  or  after  procla- 
mation being  first  made;  and  he  that  has  other  days  suf- 
ficient, shall  hold  it  the  full  number  of  days  allotted  for  his 
market  or  fair,  such  festival  days,  &c.  excepted;  and  dus 
was  in  confirmation,  as  it  seems,  of  the  common  law  (J); 
but  a  prescription  to  hold  a  fair  on  the  29th  Sept.  ia  good, 
though  it  may  be  a  Sunday,  for  a  fair  on  that  day  is  not  void, 
though  tiie  goods  then  sold  shall  be  forfdted  by  the  27  H.6, 
c  5  (m). 

3.  Effect  of  a  Sale  in  Market  avert 
Who  bound  bj       682.  It  has  been  said,  that  at  common  law  all  sales  and 

nle  in  market 


contracts  of  anything  vendible  in  fairs  or  markets  overt, 
should  not  only  be  good  between  the  parties,  but  should 
bind  those  tiiat  had  right  thereunto,  even  infants,  femes 
caverty  idiots^  and  nan  compotes  mentis^  also  persons  beyond 
sea  and  in  prison,  and  so,  executors  and  administrators  (a); 

Sc^^'"***  but  this  rule  admits  of  many  exceptions  and  qualifica- 
tions:— 

Hie  queen.  j^  j|j  gj^ji  j^^f^  y^^^  ^^  queen  as  to  any  of  her  goods  sold 

in  market  overt  by  any  person  (o). 

^?»^^hM  2.  It  must  be  such  a  sale  as  will  changeihe  property(p); 
when,  therefore,  horses,  &c.  are  sold  in  market  overt  with- 
out paying  toll,  then  the  sale  is  void  by  the  2  Ph.  &  M. 
c  7,  and  31  El.  c.  12,  (see  Dig.  P.  l  tit.  Hobses),  and  tiie 
property  is  not  changed  {q) ;  so  it  is  said  in  an  early  case, 
that  the  property  of  goods  is  not  changed  by  sale  in  market 

(0  2  Inst.  220.  (p)  Peik.,  i.  93 ;  Jenk.  83,  pL  62 ; 

(m)  Comynt  ▼.  Boyer,  Cro.  El.  Bro.  Property,  pL  39,  citinf  9  H.  ^ 

485.  45. 

(»)  2  Inst.  713.  (q)  Can  of  Market  pmH,  5  Co. 

(o)  Plowd.  243 ;  Doct.  and  Stud.  83 ;  Compns  ▼.  Boper,  Cro.  EL  485. 
3. 
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overt,  unless  toll  be  paid(r);  and  in  Comyna  v.  Boyer{8\   tncorporkal 
it  is  expressly  held,  that  in  pleading  market  overt,  it  is  not        mbnts.  ' 


necessary  to  state  that  toll  is  paid,  for  payment  of  toll  (it  is 
added)  is  not  of  necessity,  and  in  many  vills  no  toll  is  used 
to  be  paid. 

3.  Although  a  sale  in  a  shop  in  London  is  good,  for  Side  in  a  shop, 
there  is  market  overt,  every  day  except  Sunday,  yet  the 

sale  to  be  valid,  must  be  in  the  open  shop,  not  in  a  ware- 
house, nor  in  any  other  part  of  the  house  {t) ;  so,  a  sale  in 
a  shop  is  not  a  sale  in  market  overt,  unless  the  goods  are 
there  proper  to  be  sold;  therefore,  where  stolen  plate  was 
sold  openly  in  a  scrivener's  shop  on  the  market  day,  held, 
that  this  sale  should  not  change  the  property,  for  a  scri- 
yener's  shop  is  not  a  market  overt  for  plate ;  »ed  secus  if 
the  sale  had  been  openly  in  a  goldsmith's  shop  (or);  so, 
the  queen  cannot  grant  that  a  shop  should  be  a  market 
overt  (y). 

4.  The  contract  as  well  as  the  sale  must  be  in  market  There  moat  be 
overt,  therefore,  where  the  contract  for  the  sale  of  stolen  wS^wk" 
goods  was  made  out  of  the  market,  held  that  the  property 

was  not  changed  by  the  completion  of  the  sale  in  the  nuu> 
ket  overt  (z). 

5.  If  the  sale  be  covenous,  it  will  not  bar  the  right  of  Coveiioiu  sale, 
him  that  has  right,  as  where  the  buyer  knows  that  the 

seller  has  no  right  (a);  or,  where  the  seller  is  of  such  an 
age  that  the  buyer  must  know  him  to  be  an  in&nt  (a) ;  or, 
where  the  seller  is  known  to  be  a  feme  covert,  not  selling 
with  the  consent  of  the  husband  (a). 

6.  It  most  be  a  sale  for  valuable  consideration,  not  a  gift,  a  sale,  not  a 
for  fairs  and  markets  were  not  instituted  for  gifts,  but  for  ^' 

sales  (a). 

7.  So,  a  sale  must  not  be  in  the  night,  but  must  be  Time  and  place. 

(r)  Bro.  Pkoperty,  pi.  39,  citing  pL  66;  Ponton  ▼.  Hasselif  Het.  63. 

35  H.  6.  29,  but  Brook  says  gtuere.  («)  Case  qf  Market  overt,  5  Co. 

(f)  Cro.  El.  485.  83. 

(0  Biehop   of  WoreHter*a   eaee,  (y)  Clifton  y.  Chancellor,  tup. 

Moor,  360 ;  see  also  Clifton  y.  Chan-  (z)  Dy.  99,  pi.  66. 

eelhr.  Moor,  625;  Dy.  99  b,  nutrg.t  (a)  2  Inst.  713 ;  W.  Jo.  164. 

VOL.  I.                                           M  M 
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HXaBDITA< 
MBNTI. 


iircoRPORBAL  between  the  sun  riaing  and  sun  aettiiig,  yet  a  ade  in  the 
night  will  be  good  between  the  partiea,  although  it  will  not 
bind  a  stranger  who  has  right  (i).  So>  a  tale  m  a  covort 
place  within  a  fair  or  market  is  bad(c). 

8.  A  custom  that  a  sale  in  market  overt  shall  be  binding 
is  bad,  for  it  tends  to  a  monopoly  (d). 

9.  There  cannot  be  a  market  overt  far  pawning,  and  held 
that  the  Court  cannot  take  notice  of  the  custom  of  L(»idoQ, 
unless  it  has  been  certified  by  the  recorder  (e)b 


In  case  of 
pawning. 


Definition  of  a 
tolL 


When  payable 
or  othoi^. 


For  thing! 
brought  into 
the  market. 


4.  Wh(U  Duties  are  payabU  at  a  Market  or  Fair. 

683.  The  principal  duties  usually  payable  at  a  &ir  or 
market  are  toll,  stallage,  and  piccage. 

Toll  is  a  reasonable  sum  due  to  the  lord  of  ihe  £ur  or 
market,  for  things  sold  there  which  are  tollable  (/);  but 
toll  is  not  of  common  right  incident  to  a  fair  or  market  (/)i 
and  cannot,  therefore,  be  claimed  except  by  grant  or  pre- 
scription (^),  and,  therefore,  it  is  not  sufficient  to  all^  the 
grant  of  a  market,  with  all  tolls  belonging,  but  there  must 
be  alleged  an  express  grant  or  a  prescription  (A);  so,  toll  is 
payable  of  common  right  only  on  live  cattle,  not  of  victusts 
or  wares,  &c.  (A) ;  and  although  as  a  rule,  toU  cannot  be 
paid  at  any  market  for  things  brought  thither,  only  for 
things  sold,  yet,  by  custom,  toll  shall  be  paid  for  every 
thing  brought  to  market,  but  if  it  is  a  new  fiur,  custom  will 
not  support  it  (t).  So,  if  an  ancient  fair  or  market  retuma 
to  the  Crown,  the  toll  is  not  extinct;  but  if  the  queen  re-grants 
the  fair,  the  toll  passes  (A);  sedseetuifdie  grants  k  fair  denaoo 
cum  cmmbus  KbertatSms  pertinenfy  he  shall  not  have  toll(i)* 

Toll  can  only  be  taken  in  respect  of  things  actually 
brought  into  the  market  and  there  sold,  therefore,  apre- 


(b)  2  Inat.  714. 

(c)  Moor,  360 ;  1  And.  44 ;  Poph« 
84. 

(d)  Giftan  t.  ChaneelhTf  Moor, 
625. 

(e)  Hartap  ▼.  Hoare,  I  ^ila.  8 ; 
8.  C,  2  Str.  1187. 

if)  2  Inst  220. 


(^)  Heddy  T.  WeiMonH,  Moor, 
474. 

(h)  Kerkf  ▼.  WhieMm,  %  Mv- 
1502,  recognized  in  fTcAr  t.  iBiH, 
4  B.  &  A.  564. 

(0  1  Leon.  218;  AUmnqt  t. 
8mik,  Stnu  1171. 

(k)  Film.  78. 
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scription  for  toll  of  oom  brought  into  a  town  to  be  sold  on   incorporbai. 
a  market  day  there,  whereof  only  part  is  pitched  within  the        mints. 
market  for  sale,  and  there  sold,  is  bad,  WeUs y.  Miles{f), 
and  J9&BY.  Smith  {m). 

In  the  former  of  these  two  cases  it  was  said,  that  the 
king  could  not  grant  a  toll  for  things  not  brought  into  the 
market,  but  that  the  vill  in  that  case  should  be  taken  for 
the  market ;  in  tlie  latter  case  it  was  held,  that  a  prescrip- 
tion for  toD,  in  respeet  of  goods  sold  by  sample  and  after- 
wards brought  into  the  market,  could  not  be  supported. 

But  a  ckdm  of  toll  to  be  taken  in  specie  for  goods  sold  in  For  goods  sold 
a  market  is  supported  by  evidence  of  aright  to  toll  for  goods  "^"P^^' 
brought  into  the  market  and  thero  sold,  without  shewing 
any  right  to  toll  for  goods  sold  in  the  market,  though  not 
brought  thero,  Moseley  y.  Pierson  (n) ;  and  it  is  thero  said, 
''The  ezpresaon,  a  sale  in  the  market,  imports  that  the 
goods  aokl  aro  brought  into  the  market  and  roady  to  be  de- 
Kyered  to  the  purchaser.  Now,  hero  the  claim  is  of  a  toll 
in  specie,  whioh  necessarily  implies  that  the  commodity  in 
respect  of  which  the  toll  arises  is  brought  into  the  mar- 
ket {oy 

684.  B^ularly,  toll  shall  not  be  paid  beforo  the  sale,  for  By  whom  pay- 
it  is  due  firom  the  buyer  and  not  from  the  seller  (p\  unless  tisc^'  **  ^' 
tbero  be  a  spedal  custom  to  the  contrary  (^);  but  the  queen  Not  by  the 
dball  not  pay  toU  (r),  so,  tenants  in  ancient  demesne  aro  ^^^'    ^ . 

'^^  ^  '        '  nor  tenant  in 

exempt  from  the  payment  of  toll(r),  and  the  privilege  ex-  ancient  de- 
tends  as  well  to  tenants  at  wiU  as  to  tenants  for  life  or 
years  («),  and  to  tenants  who  hold  of  a  subject  as  of  the 
queen  (0;  so,  it  extends  to  the  lord  himself  (k);  but  the 

(/)  4  B.  &  A.  564,  recognising  (r)  2  Inst.  221. 

JTcr^y  T.  Whiehelouf,  2  Lntw.  1502.  (<)  The  eaae  of  the  Town  of  Lei- 

(«)  4  Tannt  520.  emter,  2  Leon.  191. 

(a)  4  T.  R.  104.  (0  lb. ;  see  also  Savery  v.  Snathy 

(o)  Per    Lord    Kenyon,    C.  J.,  2  Lntw.  1146. 

MoeeUf  ▼.  Piereom,  4  T.  R.  104.  (u)  Bro.  Anne.  Demesne,  pi.  43 ; 

{p)  2  Inst.  221.  Savery  ▼.  Smith,  tup. 

(q)  height  ▼.  Pym*  2  Lntw.  1331. 
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iNcoRPOBBAL  exemptioD  is  only  in  respect  of  such  things  as  arise  or  grow 
MBNT8.  *  on  the  land,  or  such  as  are  bought  for  manuring  it,  and  for 
the  necessary  use  of  the  tenant  and  his  family,  and  doesnot 
extend  to  general  merchandize  (or),  and  he  need  not  pre- 
scribe for  the  priyilege,  for  it  is  incident  to  his  estate,  there- 
fore it  is  sufficient  to  say  that  he  is  tenant  and  inhabitant 
within  the  manor  of  A.,  which  is  andent  demesne  (y)»  and 
it  seems  not  necessary  to  allege  notice  that  he  is  tenant  in 
ancient  demesne,  although  it  may  be  advisable  so  to  do  (y). 

So,  if  a  man  has  a  grant  to  be  discharged  of  toll  in  re- 
spect of  goods  bought  for  his  own  use  and  bought  since  his 
grant(j2r);  so,  he  shall  be  exempted  in  a  fair  or  market  of  the 
queen (xr);  and  so,  though  the  grant  be  for  her  only,  and  not 
for  her,  her  heirs  and  successors,  yet  it  is  good  against  the 
successor  (a). 

A  grantee,  to  be  quit  of  toU,  may  plead  his  exemption  {b); 
so,  an  inhabitant  of  a  borough  exempted  by  charter  (&); 
so,  an  inhabitant  of  the  duchy  of  Lancaster  (c) ;  and  a  pre- 
scription for  an  inhabitant  is  good,  being  for  a  discharge  {i). 

By  the  2  &  3  Ph.  &  M.  c.  7,  it  is  provided,  that  the 
owner  of  every  fair  or  market  should  appoint  one  in  a  spe- 
cial open  place  to  take  the  toll,  and  enter  the  names  and 
dwellings  of  all  persons  parties  to  a  bargain  for  a  horse,  and 
the  colour,  with  one  special  mark  of  such  horse,  and  by 
the  31  EL  c.  12,  the  bookkeeper  is  to  make  no  entry,  unless 
he  truly  know  the  seller  of  the  horse  or  his  voucher,  thdr 
names  and  dwellings,  and  then  he  shall  truly  enter  the 
same  and  the  price  of  the  horse,  on  pain  of  51.  for  eveiy 
default. 


Unreaaonable 
toU. 


685.  If  the  toll  granted  be  unreasonable,  the  grant  will  be 
void(tf);  so,  by  the  stat.  West  1,  3  Ed.  1,  c  3,  if  the  lord 

(4P)  Wardv.Kniffhi,CTO.E\.227i  (e)  Otbugiom  t.  Jamn,  2  Latv. 


S.  C.»  1  Leon.  232 ;  bat  see  F.  N.  B. 
228;  1  RoU.  Abr.  321. 

(y)  Savery  r.  Smith,  2  Lutw. 
1146. 

(j)  2  Inst.  221. 

(fl)  Ydr.  15. 


1379. 

(d)  Smiik  T.  0€ttewood,  Cro.  Jac 
152,  reoogniced  in  OiHutam  y./mmet, 
tup. 

(e)  2  Inst.  220;  Htddpy.WheO- 
house,  Cro.  El.  558 ;  lee  alio  Moor, 


(6)  LHght  T.  Pifm,  2  Lntw.  1332.      474  {  Ydr.  13. 
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take  outrageous  toll,  the  king  shall  take  the  franchise ;  and   ikcobpobbal 
if  taken  by  a  bailiff  without  the  command  of  the  lord^  he        mbnts.  ~ 


age. 


shall  render  to  the  plaintiff  so  much  more  as  he  has  taken, 
and  shall  be  imprisoned  for  forty  days.  An  outrageous  toll 
is  any  toll  when  there  is  none  due,  or  the  party  is  dis- 
charged of  toU  {f\  or  if  more  be  exacted  than  is  due (y); 
and,  therefore,  an  action  on  the  case  lies  against  him  that 
takes  an  outrageous  toll,  that  is,  of  him  that  ought  to  be 
qait(^),  and  the  judges  are  to  determine  whether  the  toll 
be  reasonable  or  no  (A). 

686.  Stallage  is  a  duty  for  the  liberty  of  having  stalls  in  What  is  stall- 
a  fair  or  miarket  (i),  or  of  removing  them  from  one  place  to  ^^' 
another  (t).  Erecting  a  stall  in  a  market  is  not  of  conmion  Right  to  itall- 
ri^t ;  therefore,  whoever  will  have  a  stall  in  a  market  must 
first  have  a  licence  for  that  purpose  from  the  owner  of  the 
soil,  or  otherwise  trespass  lies,  Northampton  {May or y  8fc,) 
V.  Ward  (J);  and  it  is  there  said,  "Every  man  has  of 
common  right  a  liberty  of  coming  into  any  public  market 
to  buy  and  sell  without  paying  any  toll,  if  it  be  not  due 
by  custom  or  prescription,  yet  if  he  wants  any  parti- 
cular easement  or  convenience,  as  a  stall  in  the  market, 
he  must  have  the  licence  of  the  owner  of  the  soil  for  that 
purpose,  if  there  be  no  particular  sum  fixed  by  the  cus- 
tom of  the  market  for  stallage ;  if  there  be  a  fixed  sum 
or  duty  by  custom,  that  cannot  be  exceeded,  but  still  he 
must  agree  with  the  owner  of  the  soil  (A);''  so,  it  is  a  tres- 
pass to  set  tables  in  a  market  place  for  the  sale  of  goods 
thereon,  without  leave  of  the  owner  of  the  soil  (Q. 

The  owner  of  a  house  next  to  a  fair  or  market  cannot 
open  a  shop  for  selling  in  a  market  without  payment  of 
stallage,  for  if  he  takes  the  benefit  of  the  market,  he  ought 

(/)  2  Inst.  220.  (J)  1  Wila.  109 ;  S.  C,  2  Str.  12, 

(9)  Wood  ¥.  Hawkihead,  YelT.      38. 
13.  (*)  Per  Lee,  C.  J.,  lb. 

(A)  2  Inst.  222.  (0    Norwich    {Mayor,    ^e.)   t. 

(0  Palm.  77.  Swan,  1  Bl.  1116. 
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iMcoftFossAJL   to  pay  the  duties  there  (m).     If  a  man  prescribe  fdst  tdll» 

1IBNT8.  ~     that  10  pro  qudHbei  staUd,  it  is  wdl,  for  toll  is  a  general 

word(n);  by  special  custom,  a  man  shall  have  toll  for  goods 

in  a  market  sold  or  unsold(o)9  but  that  seems  to  be  ftr 

stallage  Q9> 


What  IB  pie- 
cage. 


687.  Piccage  is  a  duty  for  picking  holes  in  the  lord's 
ground  fot  the  posts  of  the  stalls  (;).  Stallage  and  piocage 
are  incident  to  the  soil,  for  the  right  to  a  maiket  and  Ae 
right  to  the  soil  are  very  different  things,  and  these  rights 
may  belong  to  different  persons;  therefore,  if  the  queen 
grant  a  fair  or  market  with  toll  certain  to  one  and  his  hdis, 
to  be  held  within  land  that  is  Borough^EngliA,  and  the 
grantee  dies,  the  heir  at  the  common  law  shall  have  the  fiur 
or  market  and  the  toll,  but  the  youngest  son  shall  have  die 
piccage  and  stallage  with  the  soil  by  tlie  custom  (r). 


Definition  of 

piepoudre 

court. 


Requisites  of 
the  court. 


5.   Cauri  qf  Piepoudre. 

688.  This  court  is  incident  to  a  market  as  well  as  a  fur,  in 
the  same  manner  as  a  courtr-baron  is  to  a  manor(«),  and,  by 
custom,  may  be  held  where  there  is  no  fiur  or  market  (/)• 
It  isacourt  of  record  in  which  the  steward  is  the  judge(tf)i 
and  to  this  court  the  following  things  are  essential:— 
1.  The  cause  of  action  must  arise  in  the  time  of  the  &ir  or 
market,  it  cannot  take  notice  of  transactions  happening  on 
a  different  day  than  that  on  which  it  sits  (x).  2.  It  must  re- 
late to  things  which  concern  the  market;  therefore,  for 
slander  of  wares  previous  to  the  market,  the  court  has  no 
jurisdiction  (y).     3.  It  cannot  be  held  before  the  mayor,  or 


(m)  2Rdl.Abr.123. 
(ft)  2  Lutw.  1519. 
(o)  Id.  1336. 

Ip)  Com.  Dig.  Market,  (P.  1). 
(q)  Palm.  77. 

(r)  Htddy    ▼.    WelkoM90t  Moor, 
474,  cited  Norihampion  {Ma^or^ 


ifc.)  T.  Wwrd,  1  Wik.  109. 

(«)  Howl  T.  JohnM,  Cro.  EL  773. 

(/}  4  Inst.  472. 

(«)  lb. ;  aee  alM  Skiim.  33. 

(#)  Howei  f.Joknif  9tgi. 

(y)  4    Inet.    272;    10  Co.   73; 
Howtl  T.  Jokm,  n^. 
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Other  pemm  than  the  Steward,  by  special  custom  (z).  4.  The  xncobporsak 
jurisdiction  diall  be  of  contracts  in  the  same  fair  or  market^ 
of  goods  there  bought  or  sold  {a),  or  for  battery  or  dis- 
turbance there  (&).  5.  It  must  not  be  for  things  done  out 
c^the  precinct  of  the  fair  or  market  {c),  and  by  the  17  £. 
4,  the  steward  shall  not  hold  plea  upon  pain  of  5L,  unless 
the  plaintiff  or  his  attorney  swear  that  the  controcty  &c.  in 
the  declaration  mentioned  was  within  the  time  and  pre- 
cinct of  llie  fidr  or  markets  And  if  it  be  sworn,  the  de« 
fendant  may  plead  in  abatement  or  under  issue  that  it  was 
not;  and  if  there  be  no  oath  or  it  be  found  for  the  de- 
foidant,  the  plaint  shall  be  dismissed,  and  the  party  left 
to  his  remedy  at  oommon  law.  But  mck  oath  need  not 
appear  upon  the  record  (c) ;  so,  if  it  does  not  appear  in 
pleading  that  the  suit  there  was  for  a  matter  within  the 
jurisdiction^  it  will  be  yoid  (d);  so,  a  penal  information  will 
not  lie  in  this  court,  but  judgment  given  on  it  is  not  void 
but  voidable  {e). 

689.  A  right  to  appoint  a  derk  to  the  fair  or  market  is  Clerk  of  the 
also  incident  to  the  franchise  (^) ;  his  office  consists  in  in- 
quiring whether  the  weights  and  measures  are  according  to 

the  standard  (^).  He  is  entitled  to  his  reasonable  fees,  but 
he  cannot  prescribe  to  have  2(L  or  any  other  rate  for  view- 
ing and  examining  measures  (h). 

6.  Saw  lost  or  othetwise. 

690.  Fairs,  markets,  and  tolls,  as  also  free  warren,  are  Ri^ttoa 
not  extinguifilied  by  the  land  coming  to  the  Crown,  with  ^eztingniih- 
thc  liberties^  although  it  is  otherwise  with  waifs,  estrays,  ^^J^^J^y  ^ 
felons'  goods,  and  such  like  liberties  (t).    But  this  franchise  but  may  be 

(x)  Anim.,  Skinn.  33.  El.  530. 

(«)  4  Inst.  272.  {g)  4  Inst.  273. 

(ft)  Howtt  t.  JoMki,  Cro.  El.  773.  (A)  Id.  274. 

(e)  4  Init.  272.  (•)  Heddy    v.   WtlhouH,  Moor, 

(<0  Anon.,  Skinn.  33.  474. 

(e)  Wakmaon  t.  Nethenot,  Cro. 
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iKcoRPOEBAL  may  be  forfeited  either  by  non-user  or  misuaer.  It  baa 
MKNTs.  *     been  held  that  the  non-user  of  a  fair  or  market,  or  courts, 

forfeited  by       ^^  ^^^  '^^  liberties,  wherein  the  subjects  have  interest  for 

non.iiaeri  their  common  profit  or  common  justice,  is  cause  of  sdzure 
of  them ;  but  the  non-user  of  parks  or  warrens,  or  such  like^ 
which  are  to  the  profit  or  pleasure  of  the  owner  only,  is  not 
any  cause  of  their  loss  or  forfeiture  (A). 

by  mUuMr.  As  to  forfeiture  by  misuser  the  stat.  NorthampL,  2  Ed 

3,  c  15,  provides  that  if  a  man  holds  his  fair  beyond  the 
time  allowed,  he  forfeits  the  franchise  (/);  so,  if  he  hold  his 
market  at  another  day  (J),  or  holds  his  fair  for  three  days 
when  he  ought  to  hold  it  only  for  two  (J) ;  but  if  a  man 
take  outrageous  toll,  he  does  not  forfeit  the  market^  only  the 
toll(m> 

7.  Disturbance  of  a  Market^  and  the  Remedies. 
WhatUadu.        691.  The  grantee  or  owner  for  the  time  being  of  the 
right  to  a  mar-   franchise  of  a  market  may  have  an  action  on  the  case 
^^'  ***  against  a  person  who  erects  a  stall  upon  his  own  ground  for 

selling  meat,  though  he  should  not  take  toll  or  usurp  a 
franchise  (n) ;  so,  in  an  early  case  it  had  been  held,  that  a 
person  could  not  prescribe  to  have  a  market  in  his  own 
house  against  one  who  had  the  franchise  of  a  market  in  die 
same  place.  Prior  of  DunstabWs  case  (o);  and  on  the  au- 
thority of  this  case  it  was  held,  in  MoskyY.  fFaIker(p)y^btii 
by  grant  or  prescription  the  owner  of  such  a  market  may 
prevent  persons,  being  inhabitants,  from  selling  in  private 
What  user  will  houses.  But  twenty  years'  uninterrupted  use  ^ves  a  primd 
facie  right  to  a  fair  or  market,  and  is  a  sufficient  answer  to 
an  indictment  for  obstructing  a  highway ;  so,  if  the  grantee 
of  a  market,  under  letters-patent  from  the  Crown,  suffer 
another  to  erect  a  market  in  his  neighbourhood,  and  use  it 
for  the  space  of  upwards  of  twenty  years  without  interrup- 

(*)  The  eoii  of  LeUuter  Fore»t,  C.  47,  n.  (a),  " 
Cro.  Jac.  155.  (o)  11  H.  6.  7, 13,  19,  a,  b,  dtod 

(/)  2  RoU.  Abr.  124.  Bro.  Pnacriptioii,  98 ;  8  Co.  127. 
(m)  2  Inst.  221;  Palm.  82.  (p)  7  B.  &  C.  40 ;  S.  C,  9  D.  & 

(m)  MoiUy  T.  Ckadmici,  7  B.  &  R.  863. 


oonfer  a  right. 
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tion^  he  is  by  such  use  barred  of  his  action  on  the  case  for   ikcobporkal 
disturbance  of  his  market  {g).  mxnto!^' 


692.  It  seems  not  to  be  settled^  that  the  grantee  of  a  Grantee  of  a 
newly  erected  market  can,  by  virtue  of  such  grant  merely^  market, 
maintain  an  action  on  the  case,  for  disturbance  of  a  firan- 
chifiCy  against  a  person  selling  marketable  articles  in  his  own 
shop  within  the  franchise,  but  not  within  the  limits  of  the 
market  place,  on  the  market  day  (r) ;  but  a  claim  by  imme- 
morial custom  to  exclude  others  £rom  selling  such  commo- 
dities on  the  market  day^  is  yalid  in  law  {s) ;  and  where  a 
market  for  meat,  &c  was  proved  to  have  been  in  existence 
in  the  reign  of  James  L,  proof  that  the  grantees  of  the 
market  had  for  the  last  hundred  years  appointed  market 
lookers,  and  that  no  butchers'  shops  had  existed  out  of  the 
marketplace  until  1810,  and  that  the  shops  then  set  up 
were  objected  to  by  the  grantees,  was  held  to  be  suffident 
evidence  of  such  immemorial  right  {t). 

693.  But  the  grantee  of  a  market  is  bound  to  provide  Obligatioii  to 
reasonable  acconmiodation  for  those  who  att^id  the  market;  0^1100!^°^" 
therefore,  where  part  of  the  space  granted  for  a  market  was 
used  for  other  purposes  than  those  specified  in  the  grant, 
and  the  remaining  part  became  insuffident  for  public  ac- 
commodation, held,  that  the  lord  of  the  market  could  not 
maintain  an  action  against  an  individual  for  selling  vege- 
tables in  the  neighbourhood  of  his  market,  and  thereby  de- 
priving him  of  toll,  even  at  the  time  when  there  was  room 
in  the  market,  without  shewing  diat  on  the  day  when  the 
sale  took  place  he  gave  notice  to  the  seller  that  there  was 
room  ¥rithin  the  market  (ti);  and  it  is  a  question  for  the 


(g)  Solerqfl  ▼.  Heeif  1  B.  Sc  P.  com,    2  Brownl.   179 ;   Moaep   ▼. 

400 ;  aee  also  Campbett  t.  Wilion,  3  Waiker,  7  B.  &  C.  40. 

East,  298.  (/)  Maecletfield  {Mayor,  S[e,)  ▼. 

(r)  Macclesfield  {Mayor,  ^e.)  t.  Pe^Uey,  4  B.  &  Ad.  397. 

Pedley,  4  B.  &  Ad.  397.  («)  Prmce  ▼.  LewU,  5  B.  &  C. 

(t)  lb.,  reoognizing  The  Graveeemd  363 ;  S.  C,  2  C.  &  P.  66. 
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iNco&FOEBAL  juTj,  whotlier  the  acoommodatioii  be  sofficiait  or  not)  and 
MBMTt. '     where  the  jury  dedded  that  the  aooomtnodation  was  sof- 
fident,  the  Court  refiised  to  disturb  the  verdict  (x). 

Right  to  toUi.        694.  As  tolls  are  only  due  by  grant  or  prescription,  and 
cannot  be  established  by  usage  under  a  recent  charter  or  by 
reference  to  neighbouring  markets  (jf)>  it  seems  doubtfid 
whether,  if  no  specific  toll  be  granted  in  letters-patent,  the 
grantee  of  a  maiket  be  entitled  to  any  toll,  and  whether, 
in  such  case,  he  can  support  an  action  for  an  injury  to  his 
market  {z). 
Rights  of  oor.        As  a  grant  of  a  fair  or  maiket  may  be  made  dther  to 
totSsofmanon.  lords  of  manors  or  to  boroughs  and  other  ptaoes  (a),  ques- 
tions may  sometimes  arise  as  to  the  respectiye  rights  of 
these  different  parties ;  therefore^  where  King  Charles  IL 
by  charter  granted  to  ihe  corporation  of  Walsall  two  6in^ 
to  be  holden  annually,  and  confirmed  to  them  all  mftrketB 
which  had  been  heretofore  holden,  with  a  reservatkm  of  tbe 
rights  of  the  lord  of  the  manor,  it  appeared  that  a  market 
had  been  holden  immemorially  in  the  High-street  of  Wal- 
sall until  a  very  late  period,  when  the  corporation  finding  it 
inconvenient,  rraioved  it  to  another  and  more  convenie&t 
pkoe  within  the  borough;  and  also  that  the  coiporati<m  had 
exercised  other  acts  of  ownership,  as  by  taking  down  the 
old  market  place  and  erecting  a  new  one>  and  by  orderiag 
that  the  market  and  fidrs  for  pigs  and  other  cattle  Aould 
hencefbrth  be  kept  in  the  new  market  place,  and  no  longer 
in  the  High-street;  it  also  appeared  tiiat  though  the  lord 
of  the  manor  appointed  tbe  derk  of  the  market,  yet  he  did 
not  receive  any  toll  from  the  persons  frequenting  it;  on  aa 
indictment,  therefore,  of  the  def^dant,  by  the  corporation, 
for  a  nuisance  in  erecting  stalls  in  the  High-street  after  the 
removal  of  the  market,  the  judge,  upon  tiie  trial,  left  it  to 

(s)  Motley  ▼.  Walker,  7  B.  &  C.  (a)  Caee  of  DorHmg  Market,  2 

40.  Taaiit.   133;    TewMmy  (Bai^fi, 

(y)  Lowden  t.  meron,  Holt,  547.  Sfc.)  t.  BrhtneU,  Id.  220. 
(x)  Hoteroft  t.  Heel,  1  B.  &  P.  400. 
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the  juiy  to  say  whether  the  corporation  were  owners  of  the   fnookporval 
market,  adding  that  if  they  were,  the  right  of  removal  was     "^,^.^* 
incident  to  the  grant    The  jury  haying  found  in  the  affirm- 
ative,  the  Court  refused  to  grant  a  new  trial  (&). 

695.  Ab  to  the  remedies  in  case  of  a  disturbance  of  a 
market  before  the  3  &  4  W.  4,  c.  27,  s.  36,  abolishing 
assizes,  (see  Dig.  P.  m.  tit.  Limitations),  ''  if  a  fair  or 
market  were  set  up  to  the  nuisance  of  another,  the  party 
aggrieved  might  have  an  assize  of  nuisance  (c),  but  now 
the  remedy  is  an  action  on  the  case  as  in  other  cases  of 
disturbance  (dj ;  and  where  a  party  is  a  wrongdoer  without 
any  claim  of  right,  an  indictment  for  a  nuisance  may  be 
8a8tained(tf),  see  ante,  §  694. 

It  seems  doubtful  whether  an  infcHination  in  nature  of 
quo  warranto  for  a  usurpation  upon  the  Crown,  by  holding 
a  fair  or  market,  can  be  granted  on  the  application  of  a  pri- 
vate person  (/) ;  but  it  seems  dear,  that  it  will  not  lie  for 
the  bare  encouraging  and  promoting  the  holding  of  a  mar- 
ket, it  being  at  most  a  misdemeanour,  and  no  usurpation  of 
a  franchise  (y ). 

In  some  cases,  equity  wiU  interfere  to  enforce  the  lord's 
right  to  tolls  (ff). 

(*)  R.  ▼.  Coiterili,  1  B.  &  A.  67.  (/)  R-  ▼.  Marsden,  3  Burr.  1812 ; 

(c)  P.  N.  B.  104,  A.  S.  C,  Bl.  579. 

{i)  MoiUjf  ▼.  CkadfDiek,  7  B.   &  (p)    Reading    ▼.    Winkworth,    5 

C.  474  a ;    and   Motley  ▼.  Walker,  Price,  473  ;  Norfolk  (Duie)  r.  My- 

iee  mle,  §  691,  692.  ere,  4  Madd.  83. 

(e)  R.  T.  CoUenll,  1  B.  &  A.  67. 
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X.  Co  fte  a  Coryorotunt. 


i  697.  Z>^^7toii  o/a  CorporaiUm, 
Diferent  Kindt. 
Soie  Corporation, 
Aggrtgaie  CorporaHon. 
Lay  and  Beelu%a»tieal  Cor- 

poraiiom. 
Civil  CorporatUms. 
BUemotynary  Corporationt* 
BeclenoMtical  Corporatiom. 

698.  Created  by  the  Qnteen. 

One  Corporation  not   to  be 

made  by  another. 
By  Preeeription, 

699.  True  Deeeription  of  a  Cor- 

poration neeeteary. 
E^eet  o/iHght  Miedeeeription. 

700.  C&rporation  may  change  the 

Name, 

701.  Power  qfCorporaOon  topur- 

ehaae,  8fe. 
Corporation  to  have  a  Com* 

mon  SeaL 
Power  to  elect  Members. 
Power  qf Amotion  qfMembere. 

702.  Modee  qf  proceeding  by  Qgr- 

poratione. 

703.  Must  act  by  Attorney. 

704.  No  acts  without  Deed. 
Except  in  what  Cases. 

705.  Acts  qf  Corporations  must  be 

under  SeaL 

706.  Grants  by  or  to  Corporations. 
Oood  or  otherwise. 

707.  No  Devise  to  a  Corporation. 
Mortmain  Acts. 

708.  E^eet  qf  a  Grant  to  a  Cor- 

poration. 

709.  Alienation  by  a  Corporation. 

710.  Liabilities   of    Corporations 

and  their  Members. 

Process  against  a  Corpora- 
tion. 

What  Actions  may  or  may 
not  be  brought  against  a 
Corporation. 


i  711.  Modes  qf  Proceeding  bg  or 
against  a  Corporation. 
712.  Sfulfject  to  Burthens  as  Hdasi- 


718. 
719. 


721. 


722. 


713.  Members,  when  indsoidueOg 

liable  or  otherwise. 
In  ease  qf  Disseisin,  Sfc. 
Liability  in  BquUy. 

714.  Acts  and  Powers  qf  Corpora- 

tions. 

715.  Concurrence  1^  the  Head. 

716.  Summoning  Members. 

717.  What  necessary  m  can  vf 

Amotion  qfMembere. 
,  Proceedings  at  Elections. 
Visitation  qf  CorporaOons  bg 

the  Queen. 
720.  Visitation  by  the  Ordinary. 
VisituHon  by  the  Founder. 
Form  qf  ^poisUing  a  Fin- 

tor. 
Visitor  wuty  deprive  m  sown 

Cases. 
Power  qf  Visitor  defined  bg 

the  Statutes. 
Observance  qfthe  Statutes. 
Eedress  qf  Orievancee. 
Power  confined  to  Members. 
But  extends  to  cngrqfted  Af- 

lowships. 

723.  7\»  what  Things  the  visiteto- 

riai  Power  does  not  er- 
tend. 

724.  Visitor's  Decision  to  be  final, 

when. 
Manda$nus  does  not  He,  when. 
Bui  Prohibition  lies. 

725.  Other  Cases  ^  Mandmus, 

^c. 

726.  Eemedies  in  other  Cases. 
ik  Equity. 

727.  Modes  qf  dissolving  Corpora- 

tions. 
Ftrfeiture. 


K 
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{696.  The  subject  of  corporationB  as  a  franchise  cotnpre*-    incobpobbal 
hends  the  Mowing  points :—  ""JS^T' 

1.  The  nature  of  a  corporation,  and  its  different  kinds. 

2.  How  created. 

3.  Incidents  to  a  corporation. 

4.  Howvinted. 

5.  How  dissolved. 

1.  The  Nature  of  a  Corporation^  and  the  different  Kinds. 

697.   A  corporation  is  a  body  to  take  in  succesdon.  Definition  oft 
framed  as  to  that  capacity  by  policy,  and  therefore  called  by  ~T*®"^**"' 
Littleton  (sect  41 3)  a  body  politic;  and  it  is  called  a  body 
ooiporate,  because  the  persons  are  made  into  a  body,  and  are 
of  capacity  to  take  and  grant,  &c.  (A) 

Of  corporations  some  are  sole  and  some  aggregate;  a  sole  Different  kinds, 
coiporation  consists  of  one  person  only,  as  the  queen  (t) ;  so,  ^^  oorpor»- 
a  clergyman,  by  being  made  a  bishop,  prebendary,  parson, 
or  vicar,  is  said  to  be  a  sole  corporation  (A). 

A  corporation  aggregate  is  an  artificial  body  of  men  Aggregate  cor- 
composed  of  divers  constituent  members,  and  is  said  to  be  ^^ 
invisible  and  immortal  (Q. 

Corporations  are  either  lay  or  ecclesiastical :  lay  corporis  Lay  and  eode- 
tions  are  either  civil  or  eleemosynary ;  the  civil  are  erected  poration^'" 
for  different  temporal  purposes,  thus  the  queen  is  a  corpora-  Civil  corpora- 
tion to  prevent  in  general  the  possibility  of  an  interregnum^ 
or  vacancy  of  the  throne,  and  to  preserve  the  possessions  of 
the  Crown  entire,  for  immediately  upon  the  demise  of  one 
king,  his  successor  is  in  full  possession  of  the  regal  rights 
and  dignity  (m) ;  so,  the  chamberlain  of  London  (it).     Of 
other  lay  corporations  some  are  for  general  government,  as 
those  of  mayor  and  conunonalty,  &c. ;  some  for  a  conmier- 
cial  purpose,  as  the  Trinity  House  for  regulating  the  naviga- 

(A)  1  Inst.  250.  a.  (0  1  lost.  130;  2  Bolst.  233. 

(0  10  Co.  29   b ;  1  RoU.  Abr.  (m)  1  Comm.  470. 

512.  (m)  Fuiwood^s  eate,  4  Co.  65. 

{k)  Comp.  Incomb.  372. 
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iMcouoftiAi.  tion ;  8(s  for  the  adTMioement  of  leanung,  as  the  uoiTerd- 
"imm.^'     tiesy  which  lAst  it  has  been  held  must  be  ranked  ammg 


£M0IIIu*juM7 

oorpontuMiB. 


oorpontMmt. 


the  laj  oorpoarBtbn8(o). 

Of  the  eleemosynary  sort  are  such  as  axe  constitated  for 
the  perpetual  distribution  of  the  free  alois  as  directed  by 
the  founder ;  of  this  kind  are  all  hospitals  for  the  mainten- 
ance of  the  sick  and  poor  and  impotent,  and  all  colleges  both 
in  the  universities  and  out  of  them;  and  these  eleemosynary 
corporations  are,  strictly  speaking,  lay^  even  althou^  com- 
posed of  ecclesiastical  persons,  and  although  in  some  re- 
spects they  partake  of  the  nature,  privil^es,  and  restrictioiiB 
of  ecclesiastical  bodies  (/>);  they  are,  in  fact,  lay  corpon^ 
tions,  because  they  are  not  subject  to  the  jurisdiction  of 
the  ecdesiastical  courts,  or  to  the  visitation  of  the  ordinaiy 
or  diocesan  in  their  spiritual  character  (q). 

Ecclesiastical  corporations  are  where  the  members  that 
compose  them  are  entirely  spiritual  persons,  such  as  bishops, 
certain  deans  and  prebendaries,  all  archdeacons,  parsons,  and 
vicars,  which,  as  they  hold  their  possessions  singly^  are  sole 
corporations ;  and  deans  and  chapters,  which  are  corpora- 
tions aggregate ;  and  if  a  person  who  is  a  corporation  sole, 
makes  with  others  a  chapter,  as  by  being  an  incumbent  of 
the  same  preferment,  he  becomes  both  a  ooiporaticm  sole 
and  a  member  of  a  corporation  aggregate  (r). 


Cratted  by  the 
queen. 


2.  Haw  created. 

698*  The  queen  by  virtue  of  her  prerogative  is  the  odIj 
person  that  can  erect  either  an  ecclesiastical  cnr  lay  corpom- 
tion  («),  f<Mrthe  pope  could  not  have  founded  or  inoorpoiated 
aeoll^e,  &o.  here,  but  it  ought  to  have  been  done  by  the  king 
himself  (0;  wd  although  one  corporation  may  be  made  oot 
of  another^  yet  it  must  be  by  the  queen's  charter,  therefore, 


(o)  S  Burr.  16&6;  1  Bl.  547. 

(p)  1  Ld.  Raym.  6. 

(q)  I  Comm.  471. 

(r)  Compl.  Incamb.  372. 


(t)  1  Comm.  472. 
(0  4  Co.  107  b;  Cted^t  Mir, 
5  Co.  26. 
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where  the  mayor  and  commonalty  of  London  prescribed  to    iNooapouM. 
nkake  another  corporation  in  the  dty,  though  their  customs     ^'hbnts^* 
are  confiimed,  yet  it  was  held  not  to  be  good  without  the 
Idiig's  charter  (ti). 

In  the  case  of  Cuddon  y.  JSastwick  (or),  it  is  said»  that  a  One  corpon- 
oorporation  may  make  a  fraternity;  but  in  other  reports  of  made  by  an- 
that  case  the  point  is  not  noticed  (y),  and  it  is  denied  to  ®****'* 
be  law  in   J2.  y.  TTie    Coopers^    Company,   Newcastle  {z), 
where  it  is  said,  that  this  can  be  effected  only  by  the  legis- 
kture  or  the  Crown;  so,  a  patent  procured  by  some  few 
persons  only  shall  not  bind  the  rest,  nor  can  the  inhabitants 
of  a  town  be  incorporated  without  the  assent  of  the  major 
part  of  them  (a);  so,  as  it  is  the  queen's  charter  that  creates 
corporations,  no  such  charter  may  mould  and  frame  them  as 
it  shall  think  fit  (6> 

Some  corporations  may  be  by  prescription,  yet  such  pre-  Byprescrip- 
scription  always  supposes  an  original  grant  from  the  Crown, 
which  being  lost  or  worn  out  by  time,  yet  haying  run  into 
a  prescriptioii,  still  continues  to  unite  them  (c). 

It  is  now  settled  that  a  corporation  can  only  be  created 
by  the  Crown,  or  by  Act  of  Parliament  (d) ;  yet  the  queen 
may  giye  power  to  a  common  person  to  name  the  corpora- 
tioD,  and  the  persons  it  is  to  consist  of;  but  when  he  hath 
BO  done,  this  corporation  does  not  take  its  essence  from  the 
cosmion  person,  but  from  the  queen  {e) ;  so,  by  the  39  El* 
c.  5,  eyery  person  seised  in  fee  simple,  may,  by  deed  inroUed 
in  Chancery^  erect  an  hospital  or  house  of  correction  which 
shall  be  incorporated,  and  haye  perpetual  succession,  and 
shall  be  yisited  by  such  persons  as  shall  be  nominated  by 
the  founders  thereof,  &c.  (/) 

(ii)  10  Co.   31 ;   Moor,  584 ;  1      Buht.  233. 
Sid.  291.  (<0  KeUw.  138 ;  JR.  ▼.  The  Cooper^ 

{#)  1  Sdk.  192.  Comp,,  NewemiU,  7  T.  R.  548. 

(y)  6  Mod.  123 ;  Holt,  433.  (e)  Que  qf  Suiion'e  HospUal,  10 

(i)  7  T.  R.  548.  Co.  33. 

(c)2Brownl.  100.  (/)  2  Imt.  720;  lee  alio  oi  to  the 

(6)  10  Co.  30.  itatatory  prorinona  reapecting  cor- 

(c)  45  E.  3.  2,  3 ;  1  Inat.  130 ;  2      porationsi  Dig.  P.  x.  ii. 
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iNcompoEBAL  In  creating  a  corporation,  it  does  not  appear  that  the  law 
"mwcts.^"  requires  any  set  form  of  words;  any  words  equivalent  wDl 
suffice,  as  **  constituimus  the  men  of  such  a  town  a  cor- 
poration," viz.  a  mayor,  &c.  (y) ;  and  of  ancient  time,  the 
inhabitants  of  a  town  were  incorporated  when  the  king 
granted  to  tiiem  to  have  guUdham  mercatoriam  (A). 

3.  Naming  of  Corporations. 

699.  The  names  of  corporations  are  given  of  necessity, 
for  the  name  is,  as  it  were,  the  very  being  of  their  constitu- 
tion, or,  which  is  the  same  thing,  the  knot  of  their  combina- 
tion,  without  which  they  cannot  perform  any  corporate 
acts  (t),  for  the  name  of  a  corporation  is  as  the  name  of  bap- 
TraedMcrip*     ti8m(A);  but,  though  a  corporation  must  have  a  name,  yet 
Mn^  Moet-  ^^^  vaxjiA^»  be  understood  to  be  expressed  in  the  patent,  or 
*^-  implied  in  the  nature  of  tiie  thing  (Q,  as  if  tiie  queen  should 

incorporate  the  inhabitants  of  Dale,  with  power  to  choose  a 
mayor  annually,  though  no  name  be  given,  yet  it  is  a  good 
corporation  by  tiie  name  of  the  mayor  and  commonalty,  and 
by  tiiat  name  it  shall  sue  and  be  sued,  or  do  all  legal  act8(j); 
and  although  in  legal  proceedings,  any  variation  from  the 
true  name  of  the  corporation  has  been  held  fatal  (m),  parti- 
cularly where  such  variation  prejudicially  affected  the  rights 
of  parties,  yet,  where  by  statute  a  special  authority  was 
delegated  to  a  corporation,  affecting  the  property  of  in- 
dividuals, held,  that  the  mayor,  aldermen,  and  commons,  in 
conmion  council  assembled,  were  not  sufficientiy  described 
Effect  of  ilight  by  tile  ^^  mayor  and  conmionalty,  and  dtizens(ii);''  but  a 
mlfldescriptioiL  ^^  minute  variation  therein  is  not  material  (o),  particularly 
where  tiie  strict  construction  would  work  an  injustice ;  there- 
fore, where  a  corporation,  describing  themselves  as  the  war- 

(ji)  2  Ron.  Abr.  197.  (m)  TtrnfiU  t.  A^mw^rih,  2  Stn. 

(A)  lUff.  219  ;  10  Co.  30.  787 ;  S.  C,  2  Ld.  Rayni.  1515. 

(0  5  Ed.  4.  201.  (n)  JR.  t.  Croke,  Cowp.  26. 

(Jl)  2  lost.  666 ;  lee  alio  Perk.  8  i  (o)  10    Co.   125;    11    Co.   21; 

Hob.  32 ;  Leon.  307 ;  Ow.  35.  Gouldsb.  122. 
(0  I  Sdk.  191,pl.  3. 
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den,  &c,  bat  omittiiig  the  name  of  their  founder,  bj  deed,  incokpokval 
imder  their  oommon  seal,  and  under  the  authority  of  an  mbmts.  ' 
Act  of  Parliament,  sold  partof  their  estate,  it  was  held,  that 
the  misdescription  of  ihe  corporation,  in  omitting  the  name 
of  their  founder  was  immaterial,  and  that  the  grant  made 
hj  the  corporation  was  not  void  by  reason  of  such  mis- 
description (p). 

700.  A  corporation  may  change  its  name,  as  corpora-  Corporation 
tions  fiequently  do  in  new  charters,  and  will  still  retain  its 
powers,  rights^  and  privileges  (7),  and  the  corporation  shall 
retain  under  its  new  name  the  possessions  which  it  had 
before  (r),  and  shall  recover  by  its  new  name  a  debt  owing 
to  it  before  («),  notwithstanding  there  have  been  judg- 
ment of  ofoster  against  individual  members  of  the  cor^ 
poration,  for  the  corporation  is  not  thereby  dissolved  (0« 
On  the  other  hand  it  shall  be  subject  to  bonds,  annuities, 
&c,  as  before  (ti) ;  but  a  distinction  has  been  taken  where 
the  new  charter  alters  the  constitution  of  the  corporation, 
and  new  models  it,  there  they  shall  lose  their  old  names;  but 
if  the  constitution  remains  as  to  all  its  integral  parts  the 
same,  though  the  new  charter  gives  them  a  new  name,  the 
old  one  remains,  as  if  a  mayor  be  added,  or  a  mayor  and 
master  be  made  mayor  and  alderman,  or  an  abbot  and  con- 
vent a  dean  and  chapter,  there  they  lose  their  old  names, 
because  new  integral  parts  of  the  corporation  are  added; 
therefore,  where  an  action  of  debt  was  brought  against  a 
corporation  under  its  old  name,  the  plaintiffs  were  non- 
suited (x);  but  a  corporation  may  have  two  names,  one  by 
prescription  and  one  by  grant  (x) ;  so,  a  corporation  may  be 

(f)  Cr^don  HotpUal  {Warden,  (i)  Coleheiter  (Mayor)  tt  Seaber, 

fre.)  T.  r^ley,  2  Marsh.  1 74.  3  Burr.  1866. 

(q)  D7.  279;  Bro.  Corporation,  («)  Bro.  Corporation,  3;    Moor, 

38;   LuttreFt  cage,  4  Co.    87  b;  «iip.;  Colehe9ier  {May w)^.  Seaber^ 

Moor,  581 ;  1  Vent.  355.  tup, 

(r)  1  RoU.  Abr.  512,  pi.  3.  {»)  Knight  ▼.  WelU  {Mayor,  ^-c), 

(f)   Moor,    flip. ;     Scarborough  1  Lord  Raym.  80  ;  S.  C,  1  Lntv. 

{Mayor,  Ifc)  ▼.  Bailer,  3  Lev.  238.  508. 
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nfcoapomBAjL  incorporated  by  one  name,  and  power  may  be  giyen  them 
MBKTs.  '     ^  ^®  <^^  purchase  lands  by  another  name(jf);  bo»  where 


a  corporation  declaring  in  ooyenant  by  their  modem  name, 
stated  that  the  citizens,  &c.  were  from  time  immemorial  in- 
corporated by  divers  namea  of  ]ncorporati<Hi9  and  at  the 
time  of  making  tiie  indentore  by  A.  K,  which  they  de- 
clared on,  were  known  by  a  certain  other  name,  by  whidi 
name  A.  B.  granted  them  a  certain  water-conrse,  and  cove- 
nanted for  quiet  enjoyment,  held,  that  the  deed  grantii^  the 
water-course  to  tiiem  by  such  name  was  evidence  as  i^ainet 
the  defendants  who  claimed  under  the  grantor,  that  the  cor- 
poration was  known  by  that  name  at  the  time,  upon  an  issue 
taken  upon  that  fact  {z). 

Where  a  corporation  takes  its  rise  from  the  queen'g 
charter,  the  queen,  by  granting  and  the  oorpoeation  by  ac- 
cepting another  charter,  may  alter  the  name,  because  it  is 
done  witii  the  consent  of  all  the  parties,  who  are  competent 
to  consent  to  the  alteration  (a);  but  the  constitution  of  a 
corporation  as  settied  by  Act  of  Parliament^  cannot  be 
varied  by  the  acceptance  of  any  charter  inc<»i8i8tent  with 
it  (a). 

4.  Incidents  to  a  Corporation. 

Powen  of  cor-       701.  When  a  corporation  is  duly  created  all  incidents  as 

poimtion  to  ,  ,  i   «  •■    o  .  i 

purchaie,  &c.  to  purchase  and  grant,  to  sue  and  be  sued,  &c.,  are  tacniy 
annexed  to  it,  and  although  no  power  to  make  laws, 
statutes,  or  ordinances  is  given  by  a  special  clause  to  a  cor- 
poration, it  is  included  by  law  in  the  very  act  of  incorpora- 
tion, but  their  by-laws  ought  always  to  be  subject  to  the 
laws  of  the  realm,  as  subordinate  thereto  (6). 

Corporation  to  Corporations  have  also  as  incident  to  them  a  common  seal, 
for  a  corporation  being  an  invisible  body  cannot  manifest 

(y)  Colleff€    qf   PhfHcum»    mid  mire,  8  East,  487. 

Butter,  W.  Jo.  261 ;  S.  C,  litt.  (o)  R.  t.  Miller,  6  T.  R-  268. 

Rep.  168;  Cro.  Car.  256  ;  see  also  {b)  Case  of  Sutttm*$  ffotpiUU,  10 

College  of  Phyeiciane  t.  Salmon,  2  Co.  30  ;  iVbrrwT.  Sifajw,  Hob.  211 : 

Salk.  452 ;  S.  C,  1  Ld.  Raym.  630.  The  City  ff  Lotuhm  t.  Vanacre,  5 

(jr)  Carlitle  (Mayor,  4*0.)  ▼.  Bla*  Mod.  438. 
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its  intention  by  any  personal  act  or  oral  disooorse,  it  there-  incorporeal 
fore  acts  and  speaks  only  by  its  oommon  seal  (c),  uwn^' 

Aggregate  corporations  have  also  a  power  necessarily  Power  to  elect 
implied  of  electing  members  in  the  room  of  sudi  as  go  ™^™  "' 
€S{d);  and  a  prescriptiTe  right  in  persons  of  a  definite  de- 
flcription  to  be  admitted  burgesses  of  Nottingham  was  held 
hy  the  court  not  to  exclude  the  incidental  power  arising  by 
imj^icaiioii  of  law  to  the  corporatiou  at  laige»  to  secure 
their  perpetual  succession  by  yohmtary  elections  of  burgesBes 
adBkum(e). 

twmerly  it  was  held  that  a  power  of  removing  its  mem-  Power  of  amo- 
bers  was  not  incident  to  a  corporation,  and  that  no  freeman  ^^^^™^' 
of  any  corporation  could  be  disfirandhised  by  the  corporation, 
nnlees  they  had  authority  by  the  express  words  of  the  grant, 
or  by  prescription  (/),  but  in  Teddersley^s  ca8e{g)  it  was 
held,  that  reasonable  cause  ought  to  be  shewn,  and  in  Lord 
Brudz  oa#e(A)  it  is  said,  that  in  modem  times  the  opinion 
has  been,  tliat  a  power  of  amotion  is  incident  to  a  corporar 
tion  (t). 

Corporations  have  also  many  of  the  franchises  aheady 
mentioned,  but  these  must  be  mentioned  in  the  charter  and 
granted  by  express  word8(A);  and  they  may  daim  by  pre- 
scription as  natmral  persons (/);  but  the  corporation  of  a 
town  cannot  prescribe  for  the  freeholders  of  the  town  (m). 

5.  Hew  a  Carparaiian  differs  from  natural  Persons. 

702.  The  points  of  difierence  between  corporations  and 
natural  persons  relate  to — 

1.  Modes  of  proceeding  by  corporations. 

(c)  DsT.  44,  4S.  {g)  1  Sid.  14. 

id)  I  Bon.  Abr.  514 ;    1  Comm.  (h)  2  Str.  819. 

475.  (t)  See  also  22.  T.  Richardson,  1 

(e)  ML  T.  Bird,  13  East,  367.  Barr.  517. 

(/)  Bagg'M  eoMt,  11   Co.  99  a ;  {k)  39  Ed.  3.  35  ;  19  H.  6.  52 ; 

Fo/M^j  cMtf,  Sty.  477 ;  R,  ▼.  Co-  14  H.  8.  5 ;  Shenff  qf  Canterbury, 

ffenirp  {Mayor,  ifc),  1  Ld.  Raym.  1  Keb.  840. 

392;  R.  T.  DoneoMter  [Mayor,  i^c),  (/)  1  Ld.  Raym.  113. 

2  Ld.  Raym.  1566.  (m)  2  Keb.  2. 
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EKKSOITA- 

mirrs. 


2.  GrnntB  made  by  or  to  oorpoialioDS. 

3.  How  ooiporatioiu  may  sae  or  be  sued. 

4.  Liabilities  of  oorporations. 

5.  Acts  and  powers  of  coiporations. 


1.  Modes  of 


Umftmbthf 
•ttoraey. 


703.  A  corporation  aggr^ate  can  do  nothing  but  by  at- 
torney (m) ;  it  ought  to  appear  by  attorney,  for  if  all  appear 
in  person,  it  is  not  sufficient  (n) ;  so,  it  ought  to  acknowledge 
a  deed  by  attorney  (o);  and  any  natural  person  may  be  an 
attorney  for  a  corporation,  though  he  be  a  member  of  the 
same  corporation  (p);  so,  if  a  corporation  make  a  lease,  it 
must  afterwards  make  an  attorney  to  enter  and  deliver  the 
lease  (q);  so,  to  avoid  a  lease  for  non-payment  of  rent,  it 
ought  to  make  an  attorney  to  enter  de  novo (r);  but  a  dean 
and  chapter,  in  thdr  chapter-house,  acknowledged  a  deed  of 
gnmtof  their  lands  to  the  long  without  making  an  attorney, 
and  it  was  held,  that  it  might  be  well  done  («);  so,  to  put 
ihdr  oonunon  seal  to  a  deed  without  attorney  («). 


NoactwiUioat 
deedorwritiiig. 


704.  So,  aggr^ate  corporations,  conssting  of  a  constant 
succesmon,  can  r^ularly  do  no  act  without  writing,  there* 
ibre  gifts  to  and  by  them  must  be  by  deed (t);  so,  a  cor- 
poration aggr^ate  cannot,  without  deed,  command  their 
bailiff  to  enter  into  certdn  lands  of  their  lessee  for  years,  for 
a  condition  broken  (tc);  nor  to  enter  for  a  forfeiture,  nor  to 
enter  into  lands  purchased  (x);  so,  not  to  make  livery  of 
seisin  (y);  so,  not  to  accept  an  assignee  of  a  lease  as 
tenant  (z). 

So,  if  a  lease  for  years  be  made  to  a  corporation  aggre- 
gate, they  cannot  make  an  actual  surrender  without  deed  (a); 


(m)  1  Inst.  66.  b. 
(»)  Bro.  Corporation,  28. 
(o)  1  Leon.  184;  Moor,  591. 
(p)  Bro.  Corporation,  4. 
(q)  1  Vcntr.  257. 
(r)  Anon,,  Skinn.  413. 
(t)  Moor,  676. 

(0  1  Inst.  94.  b.;  6  Co.  38;  Cro. 
Ctf.  170 :  2  Sannd.  305. 
(«)  Dnmperr.Synu,  Cro.E1.815. 


(jr)  Bro.  Corporation,  50 ;  1  LeoQ. 
30;  Pr«<fyiiMniT.IFoi2r)r,Cro.Jae.llO. 

(y)  Throckmorton  t.  TWery. 
Plow.  149. 

{z)  Dean  and  CktpierqfWindt9r 
▼.  Oover,  2  Sannd.  305  ;  S.  C. 
.^Inon.,  1  Vent.  98;  S.  C.  nom.  Wmi- 
§or  (Dean,  8fe,)  t.  Gower  g  T.  Bajm. 
194. 

(a)  10  Co.  68. 
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bat  if  thej  accept  a  new  leaee  thereof  this  is  a  surrender  of  incoapobsal 
their  first  lease  in  law  (6).  i^nts.  " 

But  a  coiporation  may  employ  one  in  ordinary  services  Except  in  what 
without  deed^  as  a  butler,  cook,  &c,  but  not  to  appear  for  "^' 
them  in  anything  which  concerns  their  interest  or  title  (c) ; 
80,  to  make  a  distress,  for  this  does  not  vest  or  divest  any 
interest  (<0;  so,  a  man  may  avow  the  taking  cattle  damage 
featanty  as  bailiff  to  a  corporation,  without  having  a  precept 
in  writing  (e) ;  so,  a  verbal  notice  to  quit,  given  by  the 
steward  of  a  corporation,  will  be  sufficient  (/);  so,  where 
the  churchwardens  of  S.  were  incorporated,  and  the  king 
leased  to  them  iot  twenty  years,  and,  in  conrideration  of  a 
surrender  thereof,  leased  to  them  for  fifty  years,  held,  that 
they  might  with  their  own  hands,  and  without  writing, 
deliver  the  first  letters-patent  into  Chancery  to  be  can- 
celled (» 


705.  Be^olarly,  as  a  corporation  can  manifest  its  intention  Acts  of  cor. 
only  by  the  help  of  a  common  seal,  all  its  acts  ought  to  be  E^^^^^^ 
under  seal;  therefore,  where  a  corporation,  by  a  verbal 
agreement  with  a  pauper,  leased  to  him  the  tolls  of  a  market 
for  above  \0h  a  year,  it  was  held  that  he  could  not  gun  a 
settlement  thereby,  as  no  interest  could  pass  from  a  corpora- 
tion but  under  the  common  seal  (A) ;  but  in  equity  it  has 
been  held  not  necessary  that  every  such  act  should  be  under 
seal  (t);  so,  though  the  affixing  of  the  common  seal  to  the 
deed  of  conveyance  of  a  coiporation  be  sufficient  to  pass  the 
estate  without  a  formal  delivery,  if  done  with  that  intent, 
yet  it  will  have  no  such  effect  if  the  order  for  affixing  the 
seal  be  accompanied  with  a  direction  to  retain  the  convey- 
ance in  his  hands,  until  accounts  were  adjusted  with  the 

{h)  10  Co.  68.  hah9.),  5  East,  239. 

(e)  1  Vent.  47  ;  1  Mod.  18.  (t*)  AiL-Om.  t.  JDopy,   2   Atk. 

[i)  Jmm,,  1  SaUc.  191.  212  ;  AU.-Gtn,  ▼.  Scoii,  iyes.413; 

(0  Manby  ▼.  Long,  3  Ler.  107.  and  Maswell  ▼.  Duiwieh   CoUege, 

(/)  Bo9  ▼.  Pierce^  2  Campb.  96.  Fonb.  Treat.  Eq.  306 ;  but  see  liy- 

(ff)  10  Co.  68.  lor  ▼.  Dulwich  College,  1  P.  Wms. 

{k)  IL  T.  CMppwg  Norton  {In-  655. 
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iNcoBPOBs AL  puTchaser  (J) ;  eo,  in  ejectment^  the  pbintilF  dedared  upon  a 
MBNTs.^'     demise,  made  to  him  by  the  aldennen  and  bmgCBDC*  of ^ 

'  without  settiiig  forth  that  it  was  by  deed  or  under  the  aeal 

of  the  corporation^  and  on  a  writ  of  error  this  was  holden 
well,  for  this  being  a  fictttions  action  to  try  the  title»  the 
demise  need  not  now  be  set  out  to  have  been  by  deed  (A); 
so,  if  a  mandamus  be  directed  to  the  Mayor,  &c.  of  T.,  the 
retom  may  be  made  in  the  name  of  the  oorporalion  witfaout 
the  common  seal  or  the  hand  of  the  mayor  set  to  it»  for 
though  a  corporation  cannot  do  an  act  m  pais  without  tlidr 
common  seal,  yet  they  may  do  an  act  upon  record,  by  which 
they  are  estopped  to  say  it  is  not  iheir  act  (I);  but  the  seal 
of  a  oorporati(»,  put  to  a  deed  by  a  person  who  is  not 
mayor,  does  not  make  it  the  deed  of  die  corporation  (m), 

2.  Grwiti  made  706,  Although  it  is  incident  to  every  corporatioQ  to  ham 
poratioDs.  a  Capacity  to  purchase  lands  for  themselves  and  succes- 
^"^r^^"  SOTS  (n),  yet  this  rule  admits  of  several  exceptions  and  qua- 
lifications. A  dean  without  the  chapter,  a  mayor  without 
his  commonalty,  the  master  of  a  college  or  hosintal  widioQt 
his  fellows,  caimot  purchase  4X  make  any  contract  that  wiB 
bind  the  corporation  (o) ;  so,  e  eamoersay  a  bond  or  contract 
entered  into  by  the  body  in  the  absence  of  the  head,  wiH 
not  bind;  and  upon  this  pEinoipie,  if  a  bond  be  eztortod 
from  a  mayor  end  commonaliy  by  the  imprisonment  of  the 
mayor,  the  corporation  may  plead  that  imprisonment  in 
avoidance  of  the  bond,  for,  durii^  the  imprisonment^  the 
corporation  may  be  eonffldered  without  a  head(p);  bo,  a 
devise  to  a  college  by  the  master  is  void,  for  it  has  not  a 
head  when  the  devise  takes  efibct(9');  sed  seatSf  if  there  be 
a  head  when  the  grant  takes  effect,  ae^  a  lease  to  A.  fcr  fift^ 
remainder  to  a  mayor  and  commonalty,  made  in  a  vacati<»i» 

0)  Derif  Caiua  t.    WUmot,  9  (0)  21  E.4.  12;  Moor,  51. 

East,  360.  (p)  21  E.  4. 12,  reoogiiiaed  in  JL 

(*)  PaMek  ▼.  BMiU,  Carth.  390.  t.  Qw/«r.  Cowp.  224. 

(0  Salk.  192;8eeSkiim.  154.  (g)  Frtndemi  ftf   C.   C.   CMv« 

(m)  12  Mod.  423.  mm,  4  Leon.  223. 
(»)  10  Co.  30. 


COBFORATION8. — ^NO  DEVISE  TO.  651 


ahall  be  a  good  remainder  if  there  be  a  mayor  when  A.    incoepoual 
die0(r);  ao,  a  gnmt  of  libertieB  or  franchiaeB  in  the  time  of     ^m" t^' 
TaoatioD,  aa  a  grant  to  a  oommonalty  to  be  incorporated  and 
chooee  a  mayor  {$) ;  90,  payment  of  rent  may  be  made  to  a 
chapter  in  vacation  (t). 

707.  Ciorporationa  were  excepted  out  of  the  Statute  of  Nodeviaetoa 
WiIlB,34a«,  afi,  Bothatnodeviaeof  lande  to  a  coiv  ^'P^"**""- 
pomtion  waa  good  exc^t  for  charitable  uaea,  under  the  43 
£L  c.  4 ;  and  althou^  that  act  ia  repealed,  and  this  cUuae 
ia  not  re^nacted  by  the  last  Will  Act,  7  W.  4  &  1  V. 
c26,  yet  the  9  G.2,c.  36,  (see  Dig.  P.  hl  tit  Mobticain), 
haa  in^raaed  many  refltiictiona  on  bequests  and  devises  to 
corpoxationBy  as  well  as  others  for  charitable  purposes;  and  Mortmain 
as  to  gifts  mier  vwos,  several  statutes  from  Magna  Charta,  ^' 
9  EL  3,  c.  30,  to  9  G.  2,  c  36,  known  by  the  name  of 
Mortmain  Acts,  (see  Dig.,  mp.),  have  abridged  the  power  of 
porefaafliBg  by  corporations,  so  that  now  a  corporation^  whe- 
ther ecclesiastical  cr  lay,  must  have  a  licence  from  the 
Ciown  befixe  they  can  exercise  the  privilege  of  purchaaing, 
whioh  ia  otherwiae  incident  to  them  at  common  law.  By 
some  statutes,  however,  corporations  are  enabled  to  take 
lands,  &o.  giyen  to  them  for  particular  purposes,  as  by  the 
43  G.  3,  a  107,  the  governors  of  Queen  Anne's  bounty 
may,  notwithfltanding  the  Statutes  of  Mortmain,  take  lands, 
&a  bequeathed  to  ihem,  and  by  the  45  G.  3,  c.  34,  personal 
fmpeartf  may  be  given  to  this  charity  without  deed.  So, 
by  the  43  G.  3,  c  108,  and  other  acts  for  the  repairing  and 
bmldrng  of  churches  (see  Dig.  P.  a.  tit.  Chitbch),  it  is  pro- 
vided that  lands  not  exceeding  five  acres  may  be  given  for 
the  purpose  of  providing  houses  of  residence  for  the  minister, 
churchyards,  and  glebe,  &c,  and  a  similar  exception  is  to 
be  found  in  other  statutes,  see  Dig.  P.  i.  tit.  Disabili- 
ties. 

(r)  1  Inst.  264.  a.  (t)  10  Co.  27.  (0  Moor,  52. 
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iircoRFOftBAL  708.  If  a  feofiment  or  grant  be  made  by  deed  to  a  oor- 
Mnm.^~  poration  aggr^ate,  which  consists  of  persons  all  capable,  it 
Effect  of  a  Will  give  them  a  fee  simple  without  the  word  ^'  sacoeft- 
^^1^1^*^^'  80is(tf);''  so,  if  the  head  only  is  capable,  as  a  gift  to  a  prior 
and  convent,  &c.,  where  it  is  given  in  fiunkslmoigne  (tr); 
so,  if  a  lease  be  made  to  a  corporation  aggr^ate  for  the  life 
of  the  lessor,  this  is  a  good  estate  for  life,  because  the  life  of 
the  lessor,  which  is  wearing  and  will  detennine,  is  the  mea- 
sure of  its  continuance;  but  if  a  lease  be  made  to  a  coxponir 
tion  aggregate  for  their  own  lives,  this  is  no  estate  fer  life, 
but  a  fee  simple ;  for  the  lease  being  made  to  them  as  a 
body  politic,  which  hath  a  continued  sucoesmon  and  never 
dies,  it  shall  be  good  for  ever,  and  the  words  *^fer  life  "shall 
be  rejected  (:r);  so,  a  corporation  aggr^ate  may  take  any 
chattel,  as  bonds,  leases,  &c.,  in  its  political  capacity,  which 
shall  go  in  succession,  because  it  is  always  in  being  (y);  so^ 
if  a  master  of  an  hospital  recovers  arrears  of  an  annuity 
and  dies,  they  go  to  the  hospital  and  not  to  the  executor  of 
the  master  (z) ;  so,  if  the  president  of  the  C!ollege  of  Phym- 
cians  recovers  in  debt,  for  malpractice,  the  successor,  and 
not  his  executor,  shall  have  a  scire  faeias  [z) ;  so,  by  special 
custom,  a  corporation  sole  may  take  goods,  &c.  in  succes- 
sion, as  the  chamberlun  of  London  (a),  although  regularly 
no  chattel  in  possession,  or  action  granted  at  made  to  a  cor- 
poration sole,  goes  in  succession,  but  it  will  go  to  his  execu- 
tor8(6);  so,  not  even  if  granted  to  him  and  his  sucoe88or8(c); 
therefore,  if  a  lease  for  years  be  made  to  a  bishop  and  his 
successors,  this  will  not  go  to  his  successors,  but  to  his 
executors  (cf),  but  the  ancient  jewek  of  the  Crown  go 
to  the  successor,  and  are  not  devisable  by  testament  (e)^ 
although  it  has  been  said  that  they  may  be  disposed  of  by 

(«)  1  Inst.  9.  b.,  94.  b.  Byrd  ▼.  Wifftfrd,  Cro.  EL  464 ;  lee 

(«)  27  H.  8. 15.  alM  Dy.  48 ;  Hob.  64. 
(y)  lb. :    1  Inst.  46.  b. ;  1  RoU.  (b)  Fklwood**  ctue,  np, 

Abr.  515.  (e)  Dy.  48. 

(z)  1  RoU.  Abr.  515.  (d)  1  Inst.  46. 

(a)  Fulwood'9  cam,  4  Co.  65  a;  (e)  Id.  18.  b. 
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patent  (e) ;  so,  the  ornaments  of  the  chapel  belong  to  the  incobpobbal 
BQCoessor  of  a  bishopC/);  so»  a  feoffinent,  grant,  &c.  to  a       mbkto.  ' 


ooiporation  sole,  will  not  give  a  fee  in  succession,  unless  it 
be  limited  to  him  and  his  successors  (^) ;  so,  a  corporation 
cannot  be  seised  to  the  use  of  another,  therefore  it  was  said, 
that  if  one  by  licence,  without  a  valuable  consideration, 
made  a  feoffinent,  levied  a  fine,  or  suffered  a  recovery,  or 
the  like  to  a  corporation,  to  the  use  of  J.  S.,  the  corporation 
should  haveit  to  their  own  use  (A) ;  but  corporations  may 
be,  and  in  point  of  fact  are,  made  trustees(t). 

709.  So,  a  corporation  has  an  incident  power  to  make  an  Alienation  b  j  a 
alienation  of  their  lands  or  goods,  either  for  life  or  years,  ^''p^'*'*®'*' 
and  if  under  their  conunon  seal  it  shall  bind  their  succes- 
sors (A) ;  and  although  they  alien  all  their  goods  and  pos- 

sesaionsi,  yet  the  corporation  oontinues(Z);  but  an  alienation 
by  the  head,  without  the  body,  is  a  disseisin  (m) ;  so,  a  cor- 
poration can  convey  by  bargain  and  sale,  for  tiiey  may  give 
a  use,  although  they  cannot  stand  seised  to  a  use(n) ;  and 
as  to  the  restrictions  imposed  on  ecclesiastical  corporations 
by  the  disabling  statutes,  see  Dig.  P.  m.  tit  Leases. 

710.  Although  the  power  of  suing  and  being  sued  is  3.  How  they 
incident  to  a  corporation,  yet  it  is  not  precisely  the  same  as  ^gned. 
with  natural  persons,  for  a  corporation  must  sue  and  defend 

by  attorney  (o) ;  and  as  to  the  name  by  which  they  must  sue 
and  defend,  see  ante,  §§  699,  700;  also,  as  to  the  statutory 
provisions.  Dig.  P.  i.  ii.  tit  CoMPAjraBS,  Cobforations. 

No  attachment  lies  against  a  corporation  (p),  but  they  Process  sgunst 
may  be  compelled  to  appear  by  fine  and  distringas  {q) ;  yet,  *  c^'po"**®"- 

(e)  Lord  HoMtingB   ▼.  DougloB,          (m)  1  Inst.  341. 

Cro.  Car.  344.  (»)  Holland  ▼.  Borne*,  2  Leon. 

(/)  12  Co.  105.  122  ;  Com.  Dig.  tit.  Bargain  axd 

(jgi)  1  Inst.  94.  Sau. 

(A)  Plow.  102  ;  Jenk.  195.  (o)  1  Inst.  66. 

(0  Gflb.  Uses,  6, 170.  (p)  T.  Raym.  152. 

It)  1  Sid.  162.  (V)  1  H.Bl.  209. 
(0  W.  Jo.  168. 
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wooBPomBAi.  if  they  have  bo  lands  nor  goods,  ^ttate  is  no  way  to  oompd 
■BKKDiTA.     uppcamacemlher  in  a  court  of  law  or  eqnily,  for  tt  is  anile» 


that  fi)r  a  puUic  concern  the  sheriff  cannot  distnin  any  in- 
dividnal  member  of  a  corporation  (r) ;  bnt  in  an  eEtnot- 
dinary  case,  where  they  ha^e  no  property  and  will  not 
appear,  and  when  conseqiiently  a  court  of  equity  can  give 
no  relief  the  plaintUF  may  af^y  to  the  Hoose  of  Lonh, 
who  will  make  a  specific  (»der  for  relief  («).  The  sammoDB 
to  appear  most  be  served  on  the  mayor  or  other  chief 
oflSicer,  and  that  is  snfBcient  {t). 
WlMtaedoiit  A  Corporation  aggr^ate  cannot  distrain  in  their  own 
mSbehno^  persooB,  but  by  their  bailiiB^  and  therefore  no  rq^vin  lies 
^^^^'  against  them  by  the  name  of  their  corporation  (v) ;  »,  it 
cannot  sue  as  a  common  infi»iner(jr).  An  aetioa  £)r  a 
false  return  will  lie  against  a  corporation  having  the  vetmn 
of  writs,  or  to  which  any  writ  is  directed  (y);  eo,  qwn 
wqfedit{z) ;  so^  trover  (a) ;  and  although  it  was  said,  tbt  a 
corporation  cannot  be  exccxnmunicate  (b),  yet  they  may  be 
made  amenable  to  the  ecclesiastical  courts,  and  may  be  cited 
by  their  pr(^)er  names,  as  there  is  no  other  way,  thon^  ia 
their  pditic  capacity,  and  if  they  stand  out,  they  may  be 
punished  in  their  natural  capacity  (r). 

Mode  of  pro-        711.  In  an  action,  of  whatsoever  kind,  brought  by  a  oor- 

agun^f  a  oor!^     poration,  it  is  unnecessary  to  shew  how  they  were  inoor- 

P^^^^'  pomted;  but  on  the  general  issue  pleaded  by  the  defendant^ 

it  is  said,  that  they  must  prove  that(4/);  so,  as  an  aetioD 

may  be  supported  in  this  country,  by  a  foreign  CQipomtioBf 

in  their  corporate  name  and  capacity,  and  it  is  eitf  dent  ifj 

(r)  CageqftkeCiiy  qf  London,  1  {s)  Butler  ▼.  Her^f^  {Bp.,  tft,), 

Vent  351;    Thwr^ld  and  Jon§9,  BaroM,  350. 

Skiiiii.27.  (a)  YttrbifromghY.BtnUBtfl^)* 

(t)  1  Ch.  Ca.  204 ;  2  Vera.  396.  16  East,  6. 

(0  lb. ;  see  also  Free.  Ckw.  131.  (6)  10  Co.  32  b. 

(«)  Brownl.  1 75.  (c)  TkmrtflM  md  Jimm,  Meder, 

(*)  2  Str.  1241,  marg.  fye.,  rf  the  Omptmy  rf  We*-^^ 

(y)  Argent  ▼.  Demn  and  Chapter  lert,  Skinn.  27. 

qf  St.  PauTe,  16  East,  8.  (d)  Hob.  211. 
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aa  tlie  general  iubob  being  pleaded,  ihej  prove  diai  by  the   inoobpoksal 


kw  of  the  foreign  country,  they  were  eflfectually  crested  a 
oorporatioa  (tf ).  Bntin  justifying  a  trespass  in  the  anertioa 
of  aprivilq^e  or  ftandiise  of  a  corpora1i(»i,  it  is  necessary 
to  shew  not  only  the  existenoe  of  the  corporation,  bat  the 
manner  in  irideh  it  daims  to  be  so,  wfaedier  by  charter, 
prescription,  or  Act  of  Parliament  (/). 

A  sole  corporation  having  two  capacitiee,  natural  and  cor- 
porate, must  always  shew  in  what  right  he  sues  (^) ;  but  an 
aggregate  corporation  having  only  a  corporate  capacity,  a 
mit  in  their  corporate  name  can  be  only  in  that  capacity; 
theiefore,  it  is  not  necessary  that  a  mayor  and  commonalty 
sfaocdd  allege  seisin  in  right  of  the  corporation  (A),  or  a 
wavden  and  scholars  should  allege  sdsin  in  right  of  their 
ooll^;6(t). 

In  equity  oorpocations  answer  under  their  common  seal 
and  not  iqK>n  oalfa,  but  it  having  been  found  tiiat  they 
would  answer  nothing  to  their  prejudice,  the  Court  have 
ordeied  that  Uie  <i&A  of  the  company,  and  such  principd 
members  as  the  plainti£F  thinks  fit,  ehould  answer  upon 
eadi  (A).  Sometimes  where  a  discovery  is  neoessary  before 
a  plaintiff  can  bring  his  action  against  a  corporation,  a  bill 
may  be  filed  against  tiie  corporation  and  their  secretary  or 
principal  officer  f(^  this  purpose;  but  in  that  case,  if  aay  of 
the  matters  called  for  would  be  pn^udksial  to  the  corpora- 
tion,  and  not  necessary  to  tiie  plaintiff's  case,  the  officer  will 
not  becMnpelled  to  discover  such  parts  (i).  If  the  majority 
of  tiie  members  of  a  corporation  are  ready  to  put  in  their 
answer,  and  the  head,  who  has  the  custody  of  the  common 
seal,  reAises  to  affix  it  to  the  answer,  a  court  of  equity 

(e)  JMeh  We»t  India  Company  y,  {k)  Anon,,  I  Vera.   117  ;     Wyeh 

Hemriqntt  van  Moyteo,  2  Ld.  Raym.  ▼.  Meal,  3  P.  Wms.  310 ;  see  also 

U35  ;  S.  C,  1  Str.  612.  Fenton   ▼.    Hughet,    7  Vm.    289; 

(/)  ^^^  ▼•  OameTf  1  Ld.  Raym.  DummerT.  The  Corporation  qfCkip^ 

&&8.  penhrnn,  14  Vm.  244  ;  Mitf.  Eq.  P. 

O)  Oy.  102 :  Plow.  102.  C.  153. 

(A)  1  Leon.  153.  (0  MoodeUy  t.  Morton,  1  B.  C. 

(0  Cro.  El.  232  ;  1  Andr.  272.  C.  471. 
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uccompoBSAL  will  Stay  the  process  against  the  corporalion  until  an  ap- 
plication can  be  made  to  the  Court  of  Queen's  Bendi  for  a 
mandamus  to  compel  him,  which  that  court  will  gnat(fli). 
Before  the  3  &  4  W.  4,  c.  27,  s.  29,  (see  Dig.  P.  m.  til 
Ldotationb),  ecclesiastical  corporations  were  not  within 
any  of  the  Statutes  of  Limitations  then  in  force,  and  oooU 
not,  therefore,  bar  their  successors  by  neglecting  to  biing 
actions  for  the  recovery  of  their  possessions  (ft). 


bcn« 


4.  LiabiUty  of  712.  Corporations,  in  their  character  of  owners  or  oocu- 
in.  piers  of  houses  or  lands,  are  subject  to  the  same  burthens  as 
individuals  are  subject  to  in  the  same  character.  Having 
lands  or  tenements  in  any  shire,  and  residing  in  any  town 
corporate,  they  are  said  to  be  inhabitants  within  the  p<u^ 
view  of  the  22  H.  8,  c.  3,  for  the  repair  of  bridge8(o);  so, 
they  are  liable  to  be  rated  to  the  poor  within  the  43  £L&2, 
in  respect  of  lands  whereof  they  are  seised  in  &e  for  their 
own  profit(p);  so,  they  are  rateable  to  the  repairs  of  the 
church(j');  so,  they  may  be  bound  exclusively  to  the  re- 
pair of  a  highway,  bridge,  or  creek,  by  reason  of  teiinie» 
or  they  may  be  so  compelled  by  force  of  a  general  prescript 
lion  that  they  ought  and  have  been  used  to  do  so  from  time 
immemorial,  without  an  allegation  that  they  used  to  do  so 
in  respect  of  the  tenure  of  certain  lands,  or  for  anj  other 
consideration,  because  a  corporation,  in  judgment  of  law, 
never  dies ;  and,  therefore,  if  they  were  ever  bound  to  such 
a  duty,  they  must  continue  to  be  so  always  (r);  neither  is 
it  any  plea  that  they  have  done  it  out  of  charity,  for  what 
they  have  always  done  they  shall  be  presumed  to  have  been 
always  bound  to  do;  therefore,  if  a  bishop  or  prior  hath 
once  or  twice  of  alms  repaired  a  bridge,  it  bindeth  not,  and 


(m)  R.  T.  Dr.  Wyndkmn,  Cowp. 
377. 

(ii)Plow.  358|  11  Co.  78  b;  1 
RoU.  Rep.  151. 

(o)  2  Inst.  703. 

(p)  R.  V.  Gardner,  Cowp.  79. 


(q)  Tkur^fieU  0»d  Jmm,  T.  Jo. 
187. 
(r)lHtwk.P.C.,c.76,i.8;B«. 

Abr.  tit.  Corporatioiii,(B.l);  «« 
■lao  Mayor  ^  Ljftm  t.  TViW. 
Cowp.  87. 
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yet  is  evidenoe  against  him  until  he  prove  the  oontrary,  but  incobpouai. 
if  time  out  of  mind  they  and  their  predecessors  have  repaired        "d^^a- 


1IBNT8. 


itof  akns,  this  shall  bind  them  to  it  («);  and  where  a  party  is 
bound  raiione  pre$cripUonis  tantum,  there  a  distinction  has 
been  taken  between  bodies  politic,  spiritual^  or  temporal,  and 
natural  peraons ;  for  bodies  politic  may  be  bound  by  usage 
or  prescription  only,  because  they  are  local  and  have  suo- 
cession  perpetual,  but  a  natural  person  cannot  be  bound 
by  the  act  of  his  ancestor,  without  a  lien  or  binding  and 
assets  (^). 

It  is  said  that  it  hath  not  been  known,  that  a  corporation 
hath  been  bound  in  a  recognizance  or  statute-merchant  (t<) ; 
so,  a  corporation  cannot  be  outhiwed(«);  and  as  to  what 
actions  a  corporation  may  be  liable  to,  see  ante  §§  710, 711. 

713.  "Ab  to  the  remedy  of  levying  a  duty  upon  a  corpo-  Lubflity  of  io- 
ration,  the  books  all  agree  that  it  can  be  done,  though  they  ]^     ™^~ 
differ  as  to  the  mode(y).''     Sheppard,  in  his  Treatise  upon  Membcn, 
Corporations,  (cited  in  S.  v.  Oardner,  Cowp.  85),  says, "  If  a  dually  liable  or 
sum  of  money  be  to  be  levied  upon  a  corporation,  it  may  be  o**»«''»~- 
levied  upon  the  mayor  or  chief  magistrate,  or  upon  any 
person  being  a  member  of  the  corporation ;"  see  also  Sty. 
367 ;  but  in  the  Case  of  the  City  of  Landon{z\  it  is  said, 
*^  that  for  a  duty  or  charge  upon  a  corporation  every  parti- 
cular member  thereof  is  not  liable,  but  process  ought  to  go 
in  their  public  capacity  f  and  in  R.  v.  Gardner  (a),  this  is 
held  to   be  tiie  right  law,   although  in   Thurefield  and 
Jonee  (V)  it  is  said,  ^'  If  the  company  had  neither  land  nor 
goods,  there  was  no  way  to  make  them  appear,  yet  if  they 
stood  out,  they  must  lie  by  the  heels   in  their  natural 
capacity. 

(t)  Magier  ^  Leonard^9  eaae,  10  {*)  10  Co.  32  b. 

£.  3.  28,  29,  cited  2  Init.  700.  (y)  Per  Alton,  J.,  R,  t.  Oartbur, 

(0  Tke  Prior  pf  Markiat't  eoie,  Cowp.  85. 

49  B.  3.  5  b,  cited  2  Inst.  700 ;  see  (jr)  1  Ventr.  351. 

■bo  21  E.  4,  pi.  3 ;  iS.  T.  Beeinfleld  (a)  Stgf. 

(BiJMt.),  1  B.  &  A.  348.  (6)  Skinii.  27. 

(«)  Moor,  es,  pi.  182. 
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If  a  corporation  aggregate  diaadae  to  the  nae  of  another, 
they  are  diaseisorB  in  their  natural  capacity,  and  the  p^aons 
who  oommitted  the  wrong  shall  be  charged  therewith,  and 
not  the  corporation,  which  conaiating  of  a  constant  sooces- 
sion  of  various  persona,  and  as  a  corporation,  can  regolaily 
do  no  act  without  writing  (c) ;  and  if  a  mayor^  or  anj  other 
member  of  a  corporation,  procure  a  fiilse  return  to  be  made 
to  a  mandamw,  tiiey  may  be  proceeded  against  in  their  pri- 
vate capacities  (<0;  an  action^  however,  cannot  be  main- 
tained  against  individuals  for  acts  erroneously  done  by  than 
in  a  corporate  eapadty  to  the  injury  of  the  pkintifl^  mdess, 
at  least,  tiiere  be  ground  to  in^ute  malice  to  them(e). 

In  equity  the  private  members  of  a  company  have  he&ix 
made  liable  to  the  company's  debts,  whoe  the  oompany  had 
no  goodB(/);  and  as  to  tiie  liability  of  the  members  of 
jointHstock  companies  under  different  statute^  see  Dig.  P. 
n.  tit.  CoMPAmaa 


5.  Acts  and 
powers  of  cor* 
poratioiw. 


714  Where  no  special  provision  is  made  by  the  oonstito* 
tion  of  a  corporation,  the  whole  are  bound  by  the  acts,  not 
only  of  the  major  part,  butof  the  major  part  of  those  present 
at  a  regular  corporate  meeting,  whether  the  number  present 
be  a  majority  of  the  whole  or  not(^);  and  so,  althoogfa  a 
particular  constitution  require  tiie  presence  of  a  nujority  of 
the  whole  number,  yet  the  concurrence  and  oons«it  of  a  ma- 
jority of  the  whole  is  not  necessary,  it  is  suffident  that  a 
majority  of  the  number  present  concur(A) ;  so,  where  a 
numberless  than  a  majority  of  the  whole  are  by  a  partieolsr 
constitution  competent  to  do  a  corporate  act»  the  act  of  a 
minority  of  that  smaller  number  is  equivalent  to  the  act  of 
the  majority  of  the  whole;  thus  by  the  constitution  of  the 


(c)  Bro.  tit.  Dissdam,  65 ;  cited 
Bac  Abr.  tit.  Disseisiii,  (B). 

(d)  Mayor  qf  Thetford'9  cow,  1 
Salk,  192 ;  R.  ▼.  Piikinffton,  Garth. 
171 ;  R.  T.  EippoHf  1  Ld.  Raym. 
66«. 


(«)  MmrmtM  t.  T^ppemdm,  I  East, 
555. 
(/)  2  Vem.  396. 
Gr)  Cowp.  249. 
(A)  2  But.  1019. 
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City  of  London,  forty  are  Bufficient  to  form  a  court  of  com-  incoeforb  al 
mon  cotindl,  thongh  the  number  of  common  councilmen  msnts.  ~ 
exceedB  the  double  of  that  number,  and  a  majority  of  the 
forty,  if  no  more  be  present,  bind  the  whole  coxporation(i). 
Where  a  charter  requires  an  act  to  be  done  by  the  major  part 
of  a  definite  body,  no  corporate  assembly  can  be  composed 
of  lees  than  a  majority  of  such  definite  body,  and,  conse- 
quently, when  the  number  is  reduced  below  that  majority, 
the  power  of  acting  is  at  an  end(A);  sed  secus  where  the 
number  is  indefinite,  for  there  the  words  *'  major  part "  haye 
DO  c^iemtion,  and  any  niunber  of  the  body,  duly  assembled, 
however  small,  is  sofiSoient  to  forma  corporate  assembly  (Q. 

715.  With  respect  to  the  concurrence  of  the  head  of  the  Concarrence  of 
corporatioii,  it  appears  to  be  a  rule  that  the  head  is  but  a 
member  of  the  acting  port,  in  the  same  manner  as  any  other 
member,  and  without  a  particular  usage  or  the  express  pro- 
vision of  a  charter,  he  has  no  n^ative  voice;  therefore, 
where  a  power  of  election  is  vested  in  a  set  number,  quorum 
A.  and  B.  to  be  two,  their  presence  only  is  required,  and 
not  thdr  consent,  Cotton  and  Dcttne8{m) ;  see  also  R.  v. 
BfyAe  (n)p  JR.  v.  Sutton  {o),  and  Serjeant  WhUtacr^B  case  (p), 
in  which  last  case  it  was  held,  that,  if  the  actual  consent  of 
the  bailifib  had  been  required,  their  consent  should  be  in- 
tended, either  as  actually  given,  or  as  included  in  that  of 
thenugoiity,  for  that,  as  in  all  corporate  acts,  the  act  of  the 
majority  is  the  act  of  the  whole ;  so,  the  baiHfPs  being  the 
head  of  the  corporation,  nothing  could  be  done  without  their 
presence,  though  it  had  not  been  expressly  required,  and  its 
being  so  required  did  not  render  their  concurrence  necessary; 

(0  Att.'Oem.  Y.  Day,  2  Atk.  212.  (I)  It,  v.  VatJo,  Sfc,  tup. 

{k)  R.  T.  Newikam,  Saj.  211 ;  R.  (m)  1  Str.  53. 

▼.  Vario,   Cowp.  248;  R.  v.  Ifofi-  («)  5  Mod.  404,  421. 

day.  Id.  530  ;  R.  t.  OHmei,  5  Burr.  (o)  10  Mod.  74. 

2598;    R.   t.  BeOrinffer,  4  T.  R.  {p)  2  Ld.   Rajm.   1233;    S.  C. 

810  ;  R.  ▼.  Miller,  6  T.  R.  268  ;  R.  nom.   R.  ▼.  Iptwieh  {Bailifft),    2 

▼.  Morns,  4  East,  17.  Salk.  434. 
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tnoomromiAL   but  where  the  proviaonfl  of  a  charter  direct  that  the  new 
BBRBDiTA.     ^^^^^^  ^j^^  y^  BWOTH  before  his  predecessor^  the  presoioe 
only  of  the  latter  is  not  suffident;  there  must  also  be  his 
assent^  or  at  least  not  his  dissent(7). 

Soy  if  the  charter  says  the  mayor  shall  summon  a  court,  and 
he  refuses,  it  seems  that  this  may  be  done  without  him  (r). 

Sommooing  716.  The  necesdlty  of  summomng  the  members,  and  the 

mode  of  so  doing,  is  another  point  on  which  the  validity  of 
corporate  proceedings  depends.    Where  a  corporate  act,  as 
an  election,  is  to  be  done  not  on  a  diarter  day,  whether  to 
be  done  by  the  whole  corporation  or  by  a  select  number, 
notice  of  the  meeting  must  be  given  to  all;  but  where  an 
election  is  to  be  at  a  charter  day,  fixing  a  particular  day, 
there  a  summons  is  not  necessary,  for  every  member  is  bound 
to  take  notice  of  the  day  (s) ;  but  where  the  whole  corpora- 
tion are  summoned  for  a  particular  purpose,  as  to  receive 
the  resignation  of  a  conunon  coundlman,  a  select  body,  who 
are  all  present  and  consenting,  may,  at  the  same  meeting 
without  any  particular  summons  to  them  for  that  purpose 
in  tiidr  select  capacity,  proceed  to  the  electi(»iof  a  common 
councilman  in  the  place  of  the  other  resigned,  the  power  of 
election  being  in  the  select  body,and  ihe  charter  not  requir- 
ing any  previous  summons,  R.  v.  TTteodarick  {t\  recognizing 
A  v,  CarKsk  (Mayor,  4*^.)  (tc),  where,  instead  of  aD,  only 
some  of  the  select  body  were  present;  also  R  v.  Stranffwagi, 
cited  inR.  v.  Shrewdmrjf{Mayor)  (o),in  which  case  itwasheld 
that  when  the  acts  are  to  be  done  by  a  select  number,  notice 
must  be  given  of  the  time  of  meeting,  and  that  it  is  to  do 
some  corporate  act,  though  what  particular  corporate  act 
need  not  be  spedfied;  and  in  such  case  the  acts  of  a  ma- 
jority would  bind  the  whole  body;  or  if  off  were  present, 

{q)  JB.  T.  SttiM,  2  Str.  994 ;  more  (Iftiyor),  Ca.  temp.  Hudw.  141. 

fullj  reported  in  It.  v.  Court€naj/t  9  (/)  8  Eait,  543. 

But,  252,  n.  («)  1  Str.  385. 

(r)  R.  T.  Atkmi,  3  Mod.  3.  («)  8f^. 

(t)  1  Vei.  416 ;  R.  t.  Skrewhay 
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by  accident^  and  without  notice^  their  acts  would  be    incorpoabal 
goodi  but  the  acta  of  a  majority  merely  in  such  a  case  would       mints.  ~ 


not  be  binding;  ao9ini2.v.  fPa^  (x),  it  was  held^  that  where- 
ever  notice  is  given  for  one  particular  business,  the  body 
cannot  go  into  other  business,  unless  the  whole  body  is  met, 
said  it  is  done  by  consent. 

Where  a  summons  is  necessary,  it  is  not  sufficient  that 
the  usual  and  general  orders  be  given  to  the  summoning  of- 
ficer, the  latter  must  actually  do  everything  he  possibly  can 
to  summon  all  the  members  of  the  select  body  (y);  and  it  is 
laid  down  as  a  rule,  that  where  there  is  a  usual  method  of 
notice,  that  cannot  be  dispensed  wi&,  though  there  be  an  ao- 
taal  summons  of  all  the  members,  imless,  indeed,  every  single 
member  be  present  at  the  meeting,  and  consent  to  waive 
it  (z),  but  notice  to  non-residents  is  not  necessary  (a). 

717.  Although  it  is  now  settled  that  a  power  of  amotion  What 
or  disfiundusing  its  members  is  incident  to  a  corporation  (&),  ^tl^i/^  ^ 
yet  a  removal  being  an  act  of  an  odious  nature,  all  clauses  ™*"**®™- 
concerning  it  in  a  charter  must  receive  a  strict  interpretar 
tion ;  therefore,  where  a  charter  empowers  a  majority  to  re- 
move a  person,  held,  that  the  word  '^  majority  "  should  be 
understood  a  majority  of  the  whole  corporation  (e);  so,  in 
Buch  case  a  general  smnmons  without  spedfying  any  par- 
ticular act  for  which  the  meeting  is  called  is  not  suffident, 
it  is  necessary  to  mention  that  it  is  intended  to  consider  the 
removal  of  the  particular  person  (d);  so,  where  it  is  intended 
to  remoTO  any  one  of  the  members  or  officers  of  a  corpora- 
tion, it  is  absolutely  necessary,  not  only  that  he  should  be 
smnmoned  generally  to  attend,  but  he  must  have  a  particu- 
lar summons  to  attend,  and  answer  the  particular  diaige  al- 


(x)  Barnard.  SO.  539 ;  and  see  ani9,  §  701. 

(y)  R.  T.   8hrew9bwry    (Mayor),  (c)  R,  ▼.  Suiion,  10  Mod.  76. 

Ca.  temp.  Hardw.  147.  {d)  R,  ▼.   Liverpool  (Mayor),  2 

(*)  R,  ▼.  May,  5  Barr.  26S2.  Burr.  723 ;  R.  v.  Doneaiter  (Mayor, 

(a)  R,  ▼.  Gnrnn,  5  Burr.  2599.  ^-c),  Id.  738. 

(b)  A.   ▼.   RiehardiOHt    1    Burr. 

VOL.  I.  O  O 
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iiroompomiua.  leged  against  him  (e) ;  but  under  certain  oiicumataiioea  siicb 
MBiiT*.*  notioe  maj  be  dispensed  with,  as  wherea  man  is  chaxged  n 
pknii  comHus,  and  ordered  to  piepare  his  defence  by  sodi  a 
time,  this  will  be  good,  though  there  be  no  actual  sommoo^ 
because  if  the  party  be  heard,  it  is  sufficient  (/);  butitaeems 
to  be  doubtful,  whether  his  being  charged  and  answering  in 
the  same  assembly  will  cure  the  want  of  notice  (^). 

When  a  man  is  removable  for  non-residence,  there  is  no 
necesmty  to  summon  him,  because  he  is  out  of  the  reach  of 
summons  (A);  but  if  he  be  removable  for  nou'^attendanoe  at 
the  corporate  assembly,  he  must  have  had  personal  notioe 
to  attend!,  sod  that  his  presence  was  necessary,  for  the 
usual  notice  of  the  intended  meeting  will  not  be  sufficient, 
unless  that  usual  notice  be  personal  (t). 

A  man  may  be  constituted  a  burgess,  or  appointed  to  an 
office  by  deed  under  the  common  seal,  and  in  that  case  he 
ought  to  be  discharged  in  the  same  manner,  but  where  the 
party  is  constituted  or  appointed  by  election,  nothing  more 
is  required  than  an  entry  in  the  corporation  books,  and  he 
may  be  discharged  by  an  order  entered  in  the  same  man- 
ner(A);  so,  where  an  office  is  granted  by  deed,  the  reeggnar 
tion  or  surrender  must  also  be  by  deed,  but  where  an  officer 
is  appointed  by  election,  the  corporation  may  accept  his  re- 
signation or  surrender  by  parol  before  them(/) ;  as  to  what 
must  be  done  by  deed  or  otherwise,  see  ante,  §  704. 


Prooeediiigi  •!  718.  Begularly,  there  can  be  no  election  but  to  an  office 
which  IB  actually  vacant*  for  though  it  may  be  a  practice  in 
some  cases  to  choose  a  person  beforehand,  which  may  be 


(c)  B^ifU  MM,  11  Co.  99; 
Ofyde'9  cow,  4  Mod.  33,  37. 

(/)  R.  T.  CkaUk9,  I  Ld.  Raym. 
225;  S.  C,  lSaIk.42. 

(f )  B^rj^mU  WkiiaJter'9  com,  2 
Ld.  Raym.  1240;  S.  C,  2  Balk. 
435. 

(A)  JR.  V.  TYuebot^,  2  Ld.  Raym. 
1275,  dted  Dovgl.  152, 157;  aeealso 


Styles,  151;  Fklm.  451;  1  Sid.  14; 
2  Sid.  97;  Fort.  205;  Comb.  196; 
1  Show.  259;  ML  ▼.  Rickm^bem,  I 
Borr.  517. 

(t)  JR.  T.  Rickardmm,  1  Bnir.  517, 
520,  540. 

(k)  I  Ld.  Raym.  226. 

(0  R.  T.  iiyqM«  (JI«yor),  1  U. 
Raym.  563 ;  S.  C,  2  Salk.  423. 


COBPORATION8. — ^PBOCBEDINGS  AT  ELECTIONS.  563 

called  an  inoeptaye  dectioiiy  and  on  the  death  of  the  pie-   ikcokpob«a& 
deoesaor  to  admit  the  person  before  nominated,  which  com-       msnts.  ' 
pletes  the  election^  yet  such  an  election  is  not  binding  on 
the  electors,  and  when  the  Tacaacy  happens  they  may  elect 
another  (hi). 

If  the  election  of  a  particular  ofBcer  be,  by  andent  char- 
ter, vested  in  one  body,  a  subsequent  one  cannot  of  itself 
alter  the  mode  of  election ;  but  if  the  subsequent  charter  be 
accepted  by  the  corporation  at  large,  and  they  act  in  confor- 
mity to  it,  and  acquiesce,  such  charter  is  good,  and  this  sub- 
miaaon  and  acquiescence  shall  be  an  evidence  of  their  con- 
sent (ii).  There  may  be  an  election  in  one  body,  and  appro- 
bation in  another  (o);  so,  a  charter  may  give  a  power  of 
election  to  a  less  number  than  the  majority  of  a  definite 
body;  and  in  a  prescriptive  corporation,  a  usage  to  this 
effect  is  evidence  of  such  a  charter  (ji) ;  so,  where  the  per- 
son elected  is  unqualified,  and  the  electors  have  notice  of  the 
want  of  qualification,  their  votes  to  him  are  thrown  awayj 
and  the  person  who  has  the  next  greater  number  is  to  be 
considered  as  duly  elected,  and  is  entitled  to  be  sworn  m{q)\ 
so,  where  a  candidate  is  proposed  in  a  corporate  meeting 
duly  assembled,  and  a  majority  of  the  persons  assembled 
protest  against  any  election^  and  do  not  propose  any  other 
candidate,  the  minority  may  elect  the  candidate  proposed  (r); 
80,  where  the  time  and  manner  of  election  are  not  fixed  by 
charter  or  prescription,  it  is  competent  to  a  corporation  to 
make  r^pilations  respecting  them  (#)•  To  the  above  pcnnts 
of  difference  between  corporations  and  natural  persons  may 
be  added   some  others,  as  that  a  corporation  cannot  be 

(w)  Dr.  Owm  mnd  Dr.  SttUnoi,  (Mtt^w,  S^e.),  cited  Cowp.  637;  R. 

Skiim.  45.  ▼.  HawHtu,  10  East,  211;    H.  ▼. 

(ii)  R,  T.  Larwood,  Skinn.  574.  Parry,  14  East,  549. 

(o)  R.  V.  Norwhk  (Mmpor,  ifc),  (r)  OUOnaw   t.    WaimwHpki,   2 

2  8tU[.  436.  Burr.  1017;  set  alfo  A.  t.  Monday, 

(p)  R.  T.  Hoyte,  6  T.  R.  430.  Cowp.  530. 

(f)  R.  T.  Boieawen,  ifc,  dted  in  (t)  Maethett  t.  Nevimon,  2  Ld. 

Oldknow   T.    Waimwriffki,  2  Burr.  Rajm.  1355;  NnoUng  t.  Franei9,  3 

1020;  Cowp.  537;  TkyUtr  t.  Bath  T.  R.  189. 

oo2 
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tNooAPOKmAi.   executors,  administrators,  or  joint  tenantSy  altliough  they 
MINTS. '     n^7  be  trustees,  and  the  members  r^olarly  cannot  be  wit- 
nesses for  the  corporation  (t) ;  so,  they  cannot  o(»nmit  trea- 
son, or  felony,  or  be  excommunicated  (^). 

6.  How  CorporixHons  are  visited. 

719.  The  viritation  of  corporations  comprehends  in  it— 

a.  By  whom  the  visitation  may  be  made. 

b.  Extent  of  the  visitor's  jurisdiction. 

c.  How  far  the  visitatorial  power  may  be  controlled. 

a.  By  wham  Visitaiion  way  be  made. 

As  a  rule,  dvil  corporations  are  subject  to  the  visitatioD 
of  the  queen  in  her  Court  of  Queen's  Bench ;  spiritual  cor- 
porations are  visited  in  ecclesiastical  matters  by  the  ordinary; 
and  eleemosynary  corporations  by  the  founder,  his  heirB  or 
assigns  («),  but  the  term  is  most  commonly  applied  to  sp- 
ritual  or  eleemosynary  corporations. 
Vifitatioii  of  As  to  spiritual  corporations,  it  is  said  that  the  king,  by 

tibe^aeen!'"  ^  the  andent  law  of  the  realm,  had  power  to  visit  and  reform 
all  abuses  in  the  church  {x) ;  therefore,  all  free  chapels  of 
the  king's  foundation  are  visitable  by  the  queen  and  not  by 
the  ordinary  (y);  so,  all  hospitab  and  donatives (y) ;  so, 
though  governors  of  an  hospital  or  school  are  appointed, 
yet,  if  they  have  not  an  express  visitatorial  power  given  to 
them,  the  queen  may  visit  them  (z) ;  so,  by  the  25  H.  8,  c 
21,  archbishops  and  others  shall  have  no  authority  to  vifflt 
any  collie,  hospital,  &a  before  exempt  from  ik&r  viatatton, 
but  visitation  shall  be  by  the  king,  &a ;  so,  by  the  31  H.  8, 
a  13,  all  monasteries,  &c  dissolved,  and  all  churches  belong- 
ing to  them,  although  before  exempt,  shall  be  within  the 
visitation  of  the  ordinary  or  of  the  queen,  &c. ;  so,  where 


(0  10  Co.  32;  1  Comm.  470.  (y)  2  RoU.  Abr.  230. 

(»)  1  Comm.  480.  (j)  1  Eq.  Ca.  Ab.  182. 

(jT)  Dar.  4;  2  Roll.  Abr.  230. 
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the  qneen  and  a  subject  join  in  a  foundation,  die  queen  shall   incobpomax. 
yifflt  as  founder  (a).  mbmts. 


The  visitation  of  the  queen's  free  chapels,  &c.  shall  be  by 
her  chancellor  {b),  and  if  any  other  visit  them,  prohibition 
liee(c);  so,  the  queen  may  make  visitation  by  special  com- 
missioners (^f),  as  provided  by  25  H.  8,  c.  21,  as  to  visiting 
collies,  &a  before  exempt;  so,  by  the  1  EL  c.  1,  all 
privileges,  jurisdictions,  &c  heretofore  used  for  visiting  die 
ecclesiastical  estate,  persons,  &a  shall  be  annexed  to  the 
Crown. 

720.  All  spiritual  persons  generally  are  subject  to  the  Viiitatioii  by 

■  ■      a  y  tli6  ordinsTT. 

Visitation  of  the  bishop  or  other  ordinary  (e) ;  so,  by  the 
2  H.  6,  c.  1,  the  ordinary  shall  inquire  of  all  hospitals  not 
founded  by  the  king,  of  the  manner  of  thdr  foundation, 
govemancej  &c.,  and  though  the  patronage  of  a  deanery  be 
given  to  the  queen  by  Act  of  Parliament,  with  a  saving  of 
all  rightsi,  &a  to  all  strangers  except  the  bishop,  and  the 
queen  appoints  a  dean,  the  dean  is  visitable  by  the  ordinary 
notwithstanding  the  saving,  for  this  relates  to  the  possessions, 
and  the  deanery  is  spiritual;  so,  if  an  hospital  be  suppressed 
by  Act  of  Parliament,  and  their  possessions  vested  in  the 
queen,  the  visitation  of  them  does  not  thereby  cease  till  the 
incorporation  of  them  be  dissolved  (e) ;  so,  every  spiritual 
hospital  shall  be  visited  by  the  ordinary,  but  a  lay  corpora- 
tion he  neither  can  nor  ought  to  visit  (ff) ;  so,  by  the  14  El. 
c.  5,  after  the  death  of  the  founder,  if  no  visitor  be  ap- 
pointed^  the  bishop,  or  his  chancellor,  shall  visit  all  hospitals 
within  his  diocese,  to  see  that  they  be  ordered  according  to 
the  statutes  of  the  foundation  (^). 

If  the  visitatorial  power  be  given  to  the  bishop  of  E.  not 
by  his  Christian  name,  the  grant  is  to  him  in  his  politic  ca- 
padty,  and  it  is  not  necessary  to  mention  his  successors  (A). 

(a)  2  Inst.  68.  (e)  2  RoU.  Abr.  229. 

(b)  F.  N.  B.  42,  A.;  1  Init.  96.  a.;  (^)  Coie  of  Sutlon*»  HoipUal,  10 
Dav.  46  b ;  2  RoU.  230.                          Co.  31  a. 

(e)  Reg.  40  b.  (A)  Beniiey  ▼.  Blp  (Bp,),  2  Str. 

(<r)  Dar.  46  b.  913;  S.  C,  Fitzg.  308. 
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VisiftatioD  ehaU  be  nuide  without  oommiflSion,  for  it  10  under 
the  Great  Seal(t),  and  by  the  ancient  law  it  ought  to  be 
anniial(i)^  bat  by  the  modem  praedce  the  bishop  makee 
only  a  trittinial  Tiatatioti  (A). 

ViatBtioii  iij  721.  Kany  foondadon  for  charitable  puipoflee  be  made  by 
a  subject,  and  no  special  visitor  appointed,  the  founder  and 
his  hem  by  the  common  law  are  yiaitors  (/),  as  the  founder 
of  a  college  or  ho^ital  not  spiritual  (m) ;  if  governors  be  ap- 
pointed, but  no  visitor,  the  governors  shall  visit  (n) ;  so^  if 
a  common  person  be  founder,  he  shall  visit,  although  the 
queen  aitowards  gives  to  the  same  corporation  greater  poe- 
se8m<Mi8(o> 

So,  the  founder  or  patron  of  any  eleemosynaiy  foundation 
and  his  heirs  are  viators,  thou^  the  patron  does  not  daim 
to  be  so  during  his  life(p);  and  this  visitatorial  power  is  in* 
ddent  to  the  patronage  by  the  common  law,  not  introdnoed 
by  any  canon  or  ecclesiastical  kw  (p)« 

So,  upon  the  foundation  of  any  corporation  aggregate  ftr 
a  charity,  the  founder  may  constitute  a  spedal  visitor  (q), 
and  as  the  power  of  appointing  a  viator  is  entirely  in  the 
founder,  he  may  delegate  it  either  generally  or  specially;  if 
he  appoint  a  general  viator  without  any  restndnt,  the  per- 
son so  i^pointed  has  all  incidental  powers;  but  a  person  con*- 
stituted  visitor  in  general  terms  may  be  restrained  in  par- 
ticular instances,  and  a  founder  may  appoint  a  special  visitor 
for  a  particular  purpose  and  no  further.  So,  he  may  make 
a  general  visitor,  and  yet  appoint  an  inferior  particnlar 
power,  to  be  executed  by  another  person ;  thus,  die  vinta* 
tion  at  large  may  be  in  one  person,  and  that  of  one  of  the 
members  as  the  head  may  be  in  another  person  who  duJlbe 

(0  2  Rashw.  451.  (n)  Ctue  qf  Suttom*9  HotpM,  10 

ik)  Cod.  J.  Eoc.  998.  Co.  31. 

(0  8  Abb.  29  ;  Ca.  Pari.  45  ;  £q.  (o)  2  Iiut.  68. 

Ca.  Ab.  180;  PMlUpi  t.  Bwy,  4  (l?)  Ca.  Pari.  45;  dted  Con.  IHg> 

Mod.  124.  tit.  V18ITOK,  (A.  4). 

(m)  Ca.  Varh  46;  Bro.  Deposition,  (9)  1  Inat.  96.  a. 

10 ;  Noj,  91 ;  2  RoU.  Abr.  230. 
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specU  ykitor  (r) ;  and  where  there  are  such  special  Tisitors,  iNcoKPomBAi. 
governors,  or  overseers,  thej  are  not  by  the  39  EL  c.  6,  to    '?*n^.^' 
be  subject  to  the  commissionerB  for  charitable  uses. 

No  technical  or  set  form  oi  words  is  necessary  for  the  ap*  Form  of  ap. 
pomtment  of  a  visitor;  '^  viaitator  nt  Episcopus  JEHetms"  is  |^t^  ^ 
an  appointment  of  a  general  and  perpetual  visitor  (s) ;  and  a 
penon  may  be  a  general  or  special  viator  without  any  ex- 
piees  appointment,  by  construction  and  implication  fiom 
various  branches  of  the  statutes  (s) ;  so,  if  the  founder  shews 
his  intention  that  a  certain  individual,  or  constituted  body, 
or  corporatioii  sole  shall  exercise  those  powers  which  a 
visitor  would  have,  that  has  the  effect  of  an  appointment  {t) ; 
80,  a  power  to  interpret  and  determine  doubts  upon  the  sta- 
tutes, if  given  in  dear  words,  may  itself  constitute  a  visita- 
torial power  («). 

If  the  founder  dies,  without  making  any  appomtment  of  a 
visitor,  and  without  heirs,  it  will  in  that  case  devolve  upon 
the  queen,  to  be  executed  by  the  Great  Seal(x). 

b.  Extent  of  the  VisUar^s  Jurisdiction. 

722.  It  is  only  over  eleemosynary  foundations  that  the  Visitor  may 
visitatorial  power,  properly  so  called,  extends  (y);  and  the  wiSItwieS^ 
ordinary  may  in  his  general  visitation,  by  virtue  of  his  gene- 
ral power,  deprive  a  canon  or  prebendary  for  incontinency 
or  other  offences  described  in  the  statutes ;  and  this  of  his 
own  authority,  without  observing  all  tiie  forms  the  statutes 
may  appoint  (z).     So,  the  power  of  a  visitor  must  be  regu-  Power  of 
lated  according  to  the  statutes  of  the  college,  or  customs  of  ^^  ^i^  statutes, 
the  place  (a), "  and  it  must  be  collected  from  the  whole  pur- 

(r)  at.  /eJbi's  ColUgeT.  ndding-  Hogpiitd,  15  Ves.  305. 

Urn,  1  Burr,  200;  see  also  Fitag.  108,  («)  H.  ▼.  Matter,  Sfc.  qf  Catherine 

307;  3Atk.663;  IVci.lS;  2Vez.  Haii,AT.B,.23^\  B*parteWranff' 

828.  hoMt  2  Ves.  jan.  609. 

(t)  BmtUp  T.  Sip  (Bp.),  2  Stra.  (y)  1  Wooddes.  474. 

913;  S.  C,  Fltag.  308.  (x)  R.  t.  CAet/«- (£|p.),  1  Wils.                                                    j 

(0  Atiamep^Oemeral  ▼.  T^Obot,  3  206;  S.  C,  1  Bl.  22.                                                                           | 

Atk.  662.  (a)  2  Ayl.  Hut.  of  Ozf.  81. 

(•)  Bx  parte  Ktrkby  Raveneworth 
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Ktdnm  of 


Power  con* 

ftnedto 

ben; 


bat  extends  to 
engrafted  fel- 
lowthips. 


view  of  the  statutes,  considered  together,  what  power  the 
founder  meant  to  give  to  the  visitor  {by 

A  viffltor  has  a  general  audiority  to  inspect  that  the  col- 
lie, &c  be  governed  according  to  the  statutes  of  the 
founder  (c)y  and  may  make  visitation  for  redress  of  grie- 
vances (c);  so,  to  proceed  uponagrievance  done  in  the  time 
of  his  predecessor,  R.  v.  All  SouU  Cottegey  ^.  {d)^  in  which 
case  it  was  decided  that  the  vicitor  can  admit,  as  well  as  oust 
a  fellow ;  but  mILy.  8L  JchfCs  College,  Sfc.  (e),  it  was  held 
that  the  visitor  has  no  power  to  refuse  a  nominee  toavacant 
fellowship,  for  until  he  is  of  the  foundation  the  viator  has 
no  jurisdiction  over  him,  and  in  this  case  it  was  added, '' The 
visitor  shall  determine  all  that  relates  to  persons  that  are  of 
the  foundation ;  but  here  is  a  collateral  interest  in  the  city 
of  Bristol,  they  are  no  part  of  the  college,  and  the  visitor 
has  no  power  before  a  person  is  made  a  member;"  so,  in  A 
V.  Windham  (/),  it  was  held  that  a  visitor  could  only  de- 
cide private  disputes  between  the  members  of  a  college,  &c., 
but  not  suits  by  a  stranger  against  the  body  (/). 

But  the  power  of  a  visitor  extends  to  all  new  fellowships 
and  scholarships  engrafted  on  the  old  foundation,  unless 
there  be  any  particular  exception  by  the  terms  of  the  new 
foundation  (^). 


To  what  things 
the  ▼isitatoriid 


extend. 


723.  A  bishop,  as  visitor  of  a  dean  and  chapter,  seems  to 
power  does  not  have  no  jurisdiction  to  determine  between  the  members  on 
the  subject  of  their  corporate  property,  for  this  is  held  to 
be  a  great  question  (A) ;  but  it  is  settied  that  where  thedi&- 
pute  is  between  the  body  and  the  executors  or  administn- 
tors  of  a  deceased  member  he  has  no  jurisdiction  in  the 
matter(A);  so,  it  is  dear  that  he  cannot  by  virtue  of  such 


(b)  Per  Ld.  Mansfield,  1  Burr. 
200. 

(e)  PMUp9  T.  Bwy,  4  Mod.  110. 

{d)  Skinn.  13. 

(tf)  4  Mod.  233 ;  8.  C,  Skinn. 
369;  Comb.  279. 

(/)  Cowp.  378. 


(Sf)  Si.Jokn't  CoiU^er.  TWtfv- 
tom,  1  Bnrr.  202,  203,  noof^mg 
Attaruey-Oenena  t.  JhHoi,  3  Atk. 
662. 

(k)  R.  Y.  EpUe.DuHiim,,  1  Bair. 
567. 
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power  fill  up  a  vacancy  in  the  stalls  of  the  cathedral  by  inoorpomal 
lapse,  such  an  office  bemg  a  freehold  (t);  and  whether  he  mbnts. 
can,  as  vintor,  evenmakea  temporary  election  to  such  stalls 
is  not  settled  (t).  So,  where  an  estate  is  in  the  ooU^e,  that 
is,  m  the  whole  body,  and  they  are  to  act  in  a  trust,  the  vi- 
sitor cannot  meddle  in  a  matter  which  is  the  subject  of  such 
trust  {k) ;  but  subsequent  benefactions  may  be  put  under 
the  power  of  the  visitor  or  not,  at  the  will  of  the  donor(A), 
and  he  may  prescribe  the  manner  in  which  the  visitor  shall 
exercise  his  power(/);  so,  though  a  general  vintor  has ind* 
dental  power,  yet  the  founder  may  restrain  him  as  to  par- 
ticular instances,  as  where  the  Crown  reserved  to  itself  the 
right  of  making  statutes;  in  that  case,  the  altering  of  statutes 
is  excepted  from  the  visitor's  power,  St.  JohiCs  College  v. 
Toddington  (m);  and  in  this  case  it  is  said,  '^  Where  a  body 
of  statutes  has  been  given  by  the  founder  I  should  doubt  ex* 
tremely  whether  a  visitor  can  alter  those  statutes  or  give 
new  laws,  whatever  may  have  been  the  notion  in  former 
times  (ii>"     See  further  tn/ra,  §  724. 

c.  Haw  far  a  Vintar^s  Power  may  be  controUeJL 

724.  If  a  visitor  gives  sentence  as  to  what  comes  within  Visitor's  deci- 
his  jurisdiction,  it  shall  be  definitive,  for  no  appeal  lies  to  the  ^^.  ' 

queen,  or  elsewhere  (o) ;  and,  therefore,  if  his  sentence  or 
deprivation  be  shewn  in  pleading,  it  is  not  necessary  to  say 
for  what  cause  it  was(/>);  so,  the  queen's  courts  will  not 
anticipate  the  judgment  of  a  visitor,  or  take  away  his  juris- 
diction^ if  the  case  in  which  they  are  called  upon  to  inter- 
fere appears  to  be  within  the  scope  of  the  general  visitatorial 
power  {q) ;  so,  his  sentence  shall  not  be  examined  in  a  coUar 

(t)  ChieheMier  {Bp,)  ▼.  Harwood,  (o)  Df .  209  a;  Appltford^i  eoie, 

1  T.  R.  650.  1  Mod.  82;  S.  C,  Carth.  92;  1  Ler. 

(k)  Green T.Ruikefford,lVez.46.  23,  63;  PhiUipt  ▼.  Bury,  4  Mod. 

(0  8t.Jokn*9  College,  Cambridge,  112;  H.  ▼.  Epiee.  Eliene,,  5  T.  R. 

▼.  Tokdmgton,  1  Burr.  158.  475. 

(w)  I  Burr.  201.  (p)  4  Mod.  124. 

(»)  Per  Ld.  Mansfidd,  8t.  Jokn'e  (g)  Attorney  ^General  t.  Talbot,  3 

College,  Cambridge,  sup.  Atk.  674. 
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nreoBPomxAi.   tend  action,  PhiUip9  V.  Bury  (r),  whidi  judgment  was  r&> 
^^^^'     zeroed  in  Parliamoit  (r),  and  it  is  the  flame  in  the  case  of  a 

MnmimmuM        temporal  as  a  apiritcial  ooiponitaon  (r) ;  so,  a  mimclaiiiitf  does 
"^  not  lie  to  lestore  a  person  to  a  fellowship  of  whidi  he  is  de- 

prived by  a  viator  («);  and  it  has  never  been  determined  whe- 
ther a  numdlffmttf  lies  to  a  visitor  (^);  and  in  a  retom  to  a  Hum* 
damtu  directed  to  a  college,  it  is  soffideot  to  state  in  generdi 
t^ms,  that  snch  a  person  is  vimtcnr,  for  as  viator  he  is  em* 
powered  to  determine  all  matters  that  come  befive  him  as 
grievances,  imless  he  be  particolariy  restrained  by  the  sta- 

Bvi  f^i^-      tates(tc) ;  bat  if  he  who  is  no  viator  attempts  a  visitaAaon, 

^*°^  a  prohibition  will  lie  (x);  so,  if  a  visitor  shoold  assume  the 

power  of  maldng  new  statutes,  the  Court  of  Q.  B.  would  re* 
strain  (y);  so,  if  the  statutes  of  a  college  give  to  the  same 
person  who  is  viator  the  power  of  appointing  to  an  office 
one  out  of  two  persons  returned  to  him  by  the  college,  he 
has  that  appointment  not  as  visitor,  but  by  virtue  of  such 
power,  and  therefore  must  make  choice  of  oneof  theperwoB 
returned  to  him;  and  if  he  assume  the  appointment  of  any 
other  person,  the  Court  of  Q.  B.  will  interfere  {z) ;  and  so 
if  the  visitor  be  a  party,  therefore,  where  a  mandamMU  ww 
directed  to  the  Bishop  of  Chester,  as  Warden  of  Manchester 
College,  to  admit  achaplain,  and  he  made  return  that  he  was 
visitor  of  the  sodety,  held,  that  though  a  mandamMs  would 
not  lie  where  there  was  a  viator  fiee  from  objection,  yet 
here  the  two  offices  being  in  the  same  person^  there  was  a 
tenq)orary  suspenaon,  and  the  Q.  B.  must  exert  its  authoiv 
ity  (a);  so,  where  a  visitor  in  his  dtation  of  a  party  to  an- 
swer articles  charged  to  be  violations  of  the  statutes  did  not 
set  forth  his  geniune  authority,  the  Court  of  Q.  B.  granted 
a  prohibition ;  but  the  House  of  Lords,  on  a  writ  of  error, 

(r)  4  Mod.  113,  per  Holt,  C.  J. ;  (•}  JR.  ▼.  Ahop,  2  Show.  170. 

wd  conirk,  tiiree  judges.  {s)  4  Mod.  110. 

(t)  Mr.  Pmrkm9om'9  eoie,  9  Mod.  (y)  Jt.  r,  WhidJUm,  Cowp.  378; 

265 ;  S.  C,  Comb.  143;  S.  C.,Caitii.  see  alfo  1  Ves.  473.. 

92;  8.  C,  1  Show.  P.  C.  74 ;  S.  C,  (z)  R,  ▼.  Bl.  Spite.,  2  T.  K.  »0. 

1  Holt,  143.  (a)  R.  ▼.  Bpiee,  Ceetr,,  2  Stn.  797. 

(0  1  WOa.  266;  1  Bl.  52,  71,  82. 
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reversed  the  fonner  judgment,  bnt  as  to  some  of  the  articles   iNooBPosmAL 

IS&SDITA 
MBMTS. 


confirmed  the  prohibition,  and  as  to  others  allowed  the  bishop     "  ^*^"  ' 


to  proceed  (6). 

725.  It  is  now  settM  where  there  is  no  question  in  Other  cues, 
whom  the  ri|^t  of  visitation  is  vested,  and  a  visitor  refuses  ^^f^damui, 
to  hear  an  appeal,  the  Court  of  Queen's  Bench  will  com* 
pel  him  by  numdamus  to  exercise  his  visitatorial  power,  but 
it  will  not  compel  lum  to  fpre  a  particular  decision  upon 
the  merits  or  control  his  judgment,  and  the  viator  is  not 
obliged  to  hear  the  party  personally,  or  to  recdve  parol  evi* 
denoe,  it  is  sufficient  if  he  receives  the  grounds  of  the  ap* 
peal  and  gives  an  answer  to  them  in  writing(e);  and  in 
R  V.  Bkoid{d),  it  is  eaid  that  the  bare  averment  of  there 
being  a  visitor  is  not  sufficient  to  exclude  the  jurisdic- 
tioD,  bat  tlie  extent  of  his  authority  must  appear,  and  the 
CSourt  must  be  satisfied  that  he  can  do  complete  justice^ 
otherwise  a  mandamns  will  be  issued;  but  as  to  the  con« 
traiy  decisions  on  this  pcnnt,  see  Skinn.  13 ;  also  B,  v. 
Efy  {Bishop){e),  and  ante^  §  724;  and  where  the  visitor 
has  actually  executed  a  sentence  of  expulsion,  ibough  he 
may  wppeax  to  have  exceeded  his  jurisdiction,  tiie  Court  will 
not  grant  a  fnamJennicv  to  restore  the  party  expelled  (/),  but 
a  party  expelled  from  his  freehold  may  have  a  remedy  by 
e)ectment(y*) ;  so,  when  the  visitor  has  pronounced  a  sen- 
tence, which,  by  the  statutes  of  the  college,  a  particular 
officer  is  to  put  into  execution,  the  Court  will  not  compel 
that  particolar  officer  by  marukanus  to  do  his  duty,  because 
that  would  be  to  interfere  with  the  privilege  of  the  vintor, 
who  has  power  to  compel  the  proper  person  to  execute  the 
sentence ;  but  it  seems  doubtful  whether,  if  the  viator  him- 
self re&se  to  compel  the  execution  of  the  sentence,  the 

(h)  Bt^Uy  T.  Ely  (Bp.),  2  Str.  S.  415. 

912 ;  8.  C,  Piteg.  107,  305 ;  S.  C,  (rf)  Cited  1  Vci.  470. 

in  error,  4  B.  P.  C.  41.  (e)  1  WiU.  266 ;  S.  C,  1  Bl.  53. 

(c)  PkUliptw.  Bury,  2  T.  R.  346,  (/)  R.  ▼.  Che$ter  {Bp.),  1  Wito. 

n.;  £.  Y.  Lineoln  (Bp.),  2  T.  R.  209;  S.  C,  1  Bl.  25,58. 
338 ;  Jt.  Y.  Worce9itr(Bp,),  4  M.  & 
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nroomrouA&   Coort  Will  grant  a  mandamus  directed  to  him  for  that  pu^ 
poBe(/> 


726.  Where  the  public  laws  of  the  land  are  violated,  the 
Court  of  Queen's  Bench  will  interfisre,  for  a  visitor  has  no 
authority  to  determine  matters  against  the  statutes  of  the 
realm,  for  he  is  a  private  judge  who  is  to  determine  only 
offences  against  the  statutes  of  the  ooQege  where  he  is 
viator,  Gue  of  SL  JohCs  CoOege,  Cambriifye(^),  which  was 
a  case  of  n^lect  to  take  the  required  oaths, 
ineqdty.  If  the  performance  of  a  trust  is  to  be  decreed,  a  court  of 

equity  must  be  resorted  to,  for  a  visitor  is  incompetent  to 
do  complete  justice,  as  where  a  rectoiy,  not  the  founder's 
property,  was  given  in  special  trust,  and  this  trust  was 
limited  by  rules  differing  from  and  in  some  parts  oontraiy 
to  the  statutes,  held,  that  the  visitor,  who  was  bound  to 
judge  only  according  to  the  statutes,  could  not  give  a  re- 
medy on  this  trusty  but  the  coU^e  was  obliged  to  apply  to 
the  Court  of  Chancery  (A);  and  it  cannot  differ  the  case, 
that  the  corporation  of  the  college  happened  to  be  the 
trustees,  for  suppose  it  had  been  on  trust  to  present  a  mem- 
ber of  another,  the  visitor  of  this  coU^e  could  have  no 
power  over  it(t);  so,  if  a  college  agree  with  a  stranger  to 
grant  him  a  lease,  and  refuse  to  perform  the  agreement,  the 
remedy  is  by  bill  in  equity  for  specific  performance,  and  not 
by  appeal  to  the  visitor  (A). 

So,  with  regard  to  the  revenue  of  a  charity,  where  there 
is  a  viator  who  is  clothed  with  a  trust  for  the  management 
of  the  same,  the  Court  of  Chancery  has  jurisdiction  to  ccMnpd 
a  due  application  thereof  (();  particularly  in  cases  of  alleged 
breach  of  trust,  a  petition  rigned  and  aUowed  by  the  Attoi^ 


(/)  Dr.  WaUter^i  eon,  Ca.  temp.  (t)  Id.  474. 

Hudw.  212 ;  R.  t.  Spite.  Blient,,  (k)  JR.  ▼.  WmdMmm,  Cowp.  378. 

Andr.  1 76.  (/)  Attomty-  General  ▼.  GoMmort 

(^)  4  Mod.  233.  qf  the  F^nmdlinf  HoepUal,  2  Vo. 

(A)  Greem  ▼.  ButketfortA,  1  Vex.  jun.  42;  Attomey-Gemeral  r,  Dixie, 

462,  473.  13  V«.  519. 
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nej-Genend  may5  under  the  52  G.  3,  c.  IO5  (see  Dig.  P.  n.  incorpoksal 
lit  Charities),  be  presented  to  the  Lord  Chancellor,  who  ^^^^^' 
18  to  hear  the  same  and  make  order  thereon(m);  but  the 
jurisdiction  under  this  act  is  discretionary  (n),  and  being 
limited  to  questions  of  abuse  of  trust,  as  between  trustees 
and  the  objects  of  the  charity,  is  not  applicable  to  an  ad- 
yerae  daim  to  land,  as  having  formerly  belonged  to  the 
charity  (o). 

7.  How  Corporations  may  be  dissolved, 

121.  A  corporation  may  be  dissolved  in  three  ways,  that  Modes  of  dia- 
is,  either  by  abuser  or  misuser,  and  thereby  a  forfeiture  (p) ;  UlJiroi.*^'''*^' 
by  surrender  (jr);  or  by  the  death  of  all  its  members  (r). 

As  to  the  first  cause  of  dissolution,  ance  all  franchises  Foifeitiire. 
flow  fix>m  the  bounty  of  the  Crown,  there  is  a  tadt  or  im- 
plied condition  annexed  to  such  grants,  which,  if  broken, 
forfeits  the  whole  franchise,  as  if  a  corporation  should  im- 
pose new  taxes,  which  is  contrary  to  law  (#),  City  of  London 
caseif)}  see  also  SmytKs  case{u)\  in  this  last  case  it  was 
held,  that  tiiough  a  corporation  may  be  forfeited,  yet  that 
the  proceedings  and  judgment  (which  was  never  recorded) 
in  the  quo  warranto  against  the  dty  did  not  dissolve  the 
body  politic,  or  make  their  subsequent  acts  void.  In  A  y. 
Amery{x)y  a  judgment  against  a  corporation  quousqiie,  &c, 
in  de&ult  of  appearance,  was  held  to  operate  as  a  final 
judgment  to  dissolve  the  corporation,  if  they  did  not  ap- 
pear in  the  same  term,  or  the  next  at  furthest,  but  this 
judgment  was  afterwards  reversed  in  error  (:r).  By  the 
1  &  2  W.  &  M.  c  8,  Bs.  1,  3,  judgment  against  the  City 
of  London  in  quo  warranto  was  declared  illegal  and  void, 

(m)  RerkkamptUad  Frt€  Sekool,  (r)  Colchetter  {Ma^or,  S^e.)  ▼. 
txpmrte,  2  V.  &  B.  134.                         Seaberj  3  Burr.  1866. 

(»)  3  y.  &  B.  11.  (t)  20  E.  4,  pL  5  ;  2  Inst.  222. 

(o)  Ss  parte  Reeg,  3  V.  &  B.  10.  (/)  PoUexf.  70. 

(p)  2  hut.  222;  SirJamei  Smitk*$  (u)  4  Mod.  52;  S.C,  1  Show.  280. 

eiM,  4  Mod.  27.  (jr)  2  T.  R.  515. 

(f )  Palmer  r.  Butler,  I  Salk.  191. 
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rKcoRPouAL  and  the  franohiseB  of  the  City  are  pteBerved  firom  finfeitme 

MSKTs,       ^^  <^y  cause  whatever. 
EztingaiBh.  The  debta  of  a  corporation  either  to  or  fiom  it  are  totdlj 

^"d&woio^.  extinguiflhed  by  itB  diasobtion ;  bat  where  a  new  ohaiter  is 
granted,  this  revivea  the  li^bta  and  liabiKties  of  the  old  cor- 
poration (y). 

Surrender.  728.  As  to  a  surrender,  although  a  corporation  umy  be 

dissolved  by  surrendering  the  charter,  yet  the  sanendv  of 
«n  old  charter  is  void  for  want  of  inrolment(z),  and  a  diar- 
ter  granted  on  a  void  surrender  is  void,  JPg^  v.  DamiM{a); 
Bee  also  B.  v.  Otbaume{b)i  where  this  pcunt  ia  fiilly  leoqg- 
nized.  Though  a  dean  and  chapt^  have  eurrendered  all 
their  possessions  to  the  queen,  yet  their  oorpomdon  con- 
tinues, and  they  remain  a  chapter  of  the  bishop  to  asast 
him  in  spiritual  matters  (c). 

Bjdeathofthe  As  to  the  dissolution  of  a  Corporation  by  the  deadi  cfpar- 
ties,  if  all  the  members  of  an  aggregate  oorpoimtion  die,  the 


body  politic  is  dissolved  (<2);  but  if  the  king  make  a  i 
poration,  conosting  of  twelve  men,  to  continue  always  m 
succession,  and  when  one  of  them  dies,  the  othtfa  ehoose 
one  in  his  place,  held,  that  if  three  or  four  of  tkem  died, 
yet  all  acts  done  by  the  rest  shall  be  sufficient  (e);  ao^  if 
any  corporation  aggr^ate,  as  mayor  and  commonalty,  or 
dean  and  chapter,  make  a  feoffinent  and  letter  of  attomei^ 
to  deliver  seimn,  this  authority  does  not  determine  by  tibe 
death  of  the  mayor  or  dean,  but  the  attorney  may  well  ex- 
ecute the  power  after  their  death,  beeaose  the  letter  of 
attorney  is  an  authmly  fiom  Ike  body  aggregate,  wfaidi 
subsistB  after  the  death  of  the  mayor  or  dean;  Mfseeiwifthe 
mayor  or  dean  be  named  by  their  own  private  names^  and 

(y)  Coiehuitr    {Mayor,  ift.)  t.  (c)  3  Co.  75  b. 

Baabf,  3  Burr.  1866.  (li)  1  RoU.  Abr.  514. 

(j)  BiUler  T.  Palmer,  1  Salk.  292.  {t)  Ca»e  9/  BwUmL^  HmfM,  10 

(a)  12  Mod.  253.  Co.  30  b. 
(»)  4  Eut,  327. 
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die  or  be  removed  before  livery^  livery  after  eeems  not  inco&forbal 

J  /  y.x  lUBBDITA- 

gOOd(/>  „NT8. 


Where  a  corporation  consists  of  several  distinct  integral  b j  extinction 
parts,  if  one  of  those  parts  become  extinct^  whether  by  the  ^J^  **^ 
death  of  the  persons  of  whom  it  is  composed^  or  by  any 
other  means,  it  seems  to  have  been  doubted  in  Colchester 
(Mayer,  tfc.)  v.  Seaher{g)i  but  was  settled,  in  it.  v.  Pas- 
n0re(AX  ibat  when  an  integral  part  of  a  corporation  is 
gone^  and  the  corporation  has  no  power  of  restoring  it,  or  of 
doing  any  oorporate  act»  the  corporation  is  so  fiu*  dissolved 
that  the  Crown  may  grant  a  new  charter  to  a  different  set 
ofmen« 

If  lands  are  given  to  a  corporation  which  is  afterwards  Lands  of  a  dis- 
dissolved,  the  donor  shall  have  the  lands  agun,  for  the  kw  ^^^  <»n>o»- 
aonaxes  such  a  condition  in  every  grant  to  a  body  politic  (t); 
but  in  Hal.  MSS.,  20  Ja.  C.B.,  (dting  21  E.  4.  1 ;  21  H. 
7.  9;  also  Johnson  v.  Morris)^  it  is  said  that  the  lands  shall 
escheat;  and  the  case  of  Johnson  v.  Norway  {k),  probably 
the  same  oase  as  that  cited  by  Lord  Hale,  is  also  against 
the  donor,  but  it  is  not  there  said  that  the  judges  finally 
decided  th«  point,  see  also  contriif  Southwell  v.  W(ade{l)t 
wher^  is  my  Lord  Coke's  judgment  A  debt  due  to  a 
corporation  still  remains,  though  their  name  is  changed  by 
a  new  charter  (oi),  see  further  on  this  point,  anie,  §  699. 

(/)  1  Init.  52.  b.;  2  RoU.  Abr.  12.  Godb.  211. 

(ff)  3  Burr.  1866.  {k)  Winch,  37. 

(A)  3  T.  R.  199.  (0  1  Ron.  Abr.  816. 

(t)  1   IimL  1ft.  b.;  Moor,  283;  (m)  S  Lev.  238. 
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n*  l^oiD  ipran(|^(ses  mas  it  claimtO. 

i  729.  F^aneMm  deri9€d  from  tke  I  $  729.  Mmy  be  claimed  ky  CUrier. 
Ootm.  I  ConeirueiioH  qf  ChmrUr, 


FiraBdiiMt  de- 
rivM  firon  tlM 
Cnywii. 


s^ 


§  729.  All  franohiflefl  are  derived  from  the  Crown,  and 
ought  to  be  claimed  by  diarter  or  by  prescription,  whidi 
supposes  a  grant  (n) ;  for  whatever  may  be  claimed  without 
matter  of  record,  may  be  claimed  by  prescription  {p\  as  the 
privil^e  to  be  a  county  palatine,  to  hold  a  court-leet,  &&, 
see  ante,  §  623  etseq.;  but  franchises  and  liberties,  which 
cannot  be  seized  before  the  cause  of  forfeiture  appears  upon 
record,  cannot  be  daimed  by  prescription,  as  to  have  fh- 
^tives'  goods,  conusance  of  pleas,  and  deodands,  see  oais^ 
§§675,676. 

Franchises  which  do  not  lie  in  prescription,  but  are  only 
allowable  by  charter,  if  the  grant  was  before  time  of  me- 
mory, may  be  daimed  by  diarter  of  confirmation  or  allow- 
ance in  Eyre,  or  before  the  justices  in  Q.  R,  C  P.,  or 
Exchq.,  without  shewing  the  original  grant  (p),  and  also 
without  such  confirmation  or  allowance  (;);  and  an  allow- 
ance in  Eyre  was  held  peremptory  to  the  ]dng(r),  but  not 
in  the  Q.  B.  if  the  grant  afterwards  appear  to  be  iU^al  (r); 
and  in  BidAdph  v.  Ather  (s)  it  was  held,  that  allowance  m 
Eyre  is  not  conclusive  evidence  against  third  persons,  there- 
fore, where  die  plaintiff  proved  that  the  lords  of  the  manor 
of  Landng  had  taken  and  enjoyed  wreck  for  ninety-two 
years,  held,  that  two  allowances  in  Eyre  and  a  judgment  in 
trespass  400  years  since  are  not  condudve  evidence  against 
usage  for  that  time;  and  it  was  said  in  this  case,  **  The  pro- 
sent  records  were  no  more  condudve  evidence  than  an  in- 


(»)  2  Init  281,  496 ;  9  Co.  27  b. 
(o)  1  Init.  114. 

(p)  2  Iiitt.281;  OiM  t^tkeAhM 
^Strata  Meareeiia,  9  Co.  28  a;  2 


RoU.  Abr.  201. 
(9)  2  KfM.  Abr.  200;  W.  Jo.  284. 
(r)  2  RoU.  201. 
(t)  2  Wili.  23. 
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quisition  pott  mortem,  or  a  verdict  (in  many  cases)  touching  inoobpoksal 
the  same  matter,  which  is  often  res  inter  alios  actay  as  in  the  °  mkktb!^* 
action  of  trespass;  it  might,  perhaps,  be  brought  by  the 
person  then  in  possession  against  persons  who  were  mere 
wrongdoers  for  anything  that  appears;  in  pleading  an 
allowance  in  Eyre,  the  true  way  is  to  allege  an  immemorial 
usage,  and  then  also  to  produce  the  allowanoe  in  B.  B.  or  in 
Eyre(0. 


» 


730.  An  andent  charter,  if  the  words  are  general  or  Constmcdon  of 
obscure,  shall  be  construed  according  to  ancient  allow- 
ance (u),  or  according  to  the  import  of  the  words  when  the 
charter  was  made,  and  subsequent  usage;  but  if  the  charters 
were  granted  within  time  of  memory,  then  they  are  plead- 
able without  shewing  any  allowance  (x).  By  the  3  (or  3 
&  4)  Ed.  6,  c  4,  and  13  EL  c.  6,  if  the  charter  be  lost,  shew- 
ing an  exemplification  or  constat  of  the  roU  is  sufficient  (y). 

Of  franchises  which  may  be  claimed  by  prescription,  as 
wreck,  widf^  stray,  &c.,  as  they  may  be  originally  claimed 
by  usage,  which  is  a  matter  in  pais,  so  usage  may  support 
them  without  the  aid  of  any  record  either  of  creation, 
allowance,  or  confirmation  (z). 


IIL  l^otD  iprancjbtets  mas  it  lost  or  Ixesttosely. 


i  731.  Merger  qf  Franehisee  in  the 
Crown. 
Mevivor  qf  Franehisee. 


§  732.  Fwfeiture  qf  Franehieee. 
Surrender  qf  Franehieee, 


§  731.  If  franchises  and  liberties  are  granted  by  the  queen,  Fnnchues  may 
which  were  before  messe,  and  afterwards  by  escheat  surren-  ^a^^^^' 
der,  or  otherwise  come  back  to  the  Crown,  they  are  re-  Crown,  by 

(0  Per  Holt,  G.  J.,  1  Satt.  184,  (y)  2  Init.  282. 

cited  and  reoog;nised  in  Biddulph  t.  (zJ  Caee  qf  the  Abbot  qf  Strata 

Athar,  2  Wib.  23.  MareeUa,  9  Co.  28  a ;  see  alao  2 

(•)  2  Inat  282 ;  9  Co.  28  a.  lut.  281 ;  Kitch.  60  b. 

(«)  9  Co.  28  a. 
VOL.  I.  P  P 
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mrrender. 


Merger  of 
franchisea  in 
the  Crown. 


ReTiTor  of 
frsncfaises. 


united  to  and  merge  in  the  Crown,  and  the  qaeen  has  them 
in  jure  corofUB  as  before,  such  as  fu^tives'  goods,  deodandB, 
wreck,  wai^  estrays,  &c.  within  such  possessions,  and  if  the 
wreck,  waif,  estrays,  &c.  were  appendant  before  to  posses- 
sions, the  appendancy  is  extinct,  and  the  queen  is  sosed  of 
them  in  jure  corotUB  (a) ;  but  when  a  franchise  was  at  the 
be^nning  erected  and  created  by  the  king,  and  was  not 
before  parcel  of  any  such  flower  of  the  Crown,  there,  by 
the  accession  of  them  again  to  the  Crown,  it  is  not  ex- 
tinct, nor  the  appendancy  of  it  severed  from  the  posses- 
sions ;  as  if  a  fair,  market,  hundred,  leet,  park,  warren,  and 
the  like,  are  appendants  to  manors,  or  in  grosB,  and  after- 
wards comes  back  to  the  Crown,  it  remains  in  esjtf,  not 
meiged  in  the  Crown,  for  it  was  at  first  newly  created  by 
the  king,  and  was  not  in  esse  before,  and  time  and  usage 
have  made  it  appendant  (i),  therefore,  where  a  lieutenant 
of  the  king's  chace  had  title  by  prescription  to  hunt  withm 
the  manor  of  S.,  as  in  the  purlieu  of  the  chace,  if  the  manor 
came  to  the  king,  and  afterwards  was  r^ranted,  the  liberty 
to  hunt  there  was  not  extinct  (c),  yet  it  seems  doubtful 
whether  the  grant  of  a  hundred  since  the  14  E.  8,  c.  9,  be 
good  (cf),  at  least  it  cannot  be  good  unless  where  the  hun- 
dred had  been  granted  in  fee  before  that  statute  (e) ;  for 
ancient  hundreds,  which  were  united  to  the  counties  by  the 
2  Ed.  3,  c.  12,  could  not  afterwards  be  granted  by  the  king, 
and  those  which  were  excepted  in  that  statute  as  bemg 
granted  in  fee,  when  they  came  again  to  the  Crown,  could 
not  be  regranted  because  they  were  merged  in  the  Ciown  («). 
But  all  such  franchises  as  become  merged  in  the  Crown, 
being  the  ancient  revenues  of  the  Crown,  may  becodie  re- 
vived by  Act  of  Parliament,  as  the  liberties  annexed  to  the 


(a)  Coie  of  the  Abbot  iff  Strata      also  Dy.  44,  pi.  32;  106,  pL  30; 


Mareella,  9  Co.  25;  see  also  Plowd. 
219 ;  Moor,  474;  Palm.  78;  1  Andr. 
87. 

(ft)  lb.;  see  alto  Sir  John  DQrcff*9 
ea»€,  6  Ed.  3. 32, 43 ;  Ed.  3. 32;  and 
other  authorities,  cit     9  Co.  24  b ; 


Heddf  ▼.  Wheelkmue,  Cro.  EL  591. 

(c)  Dy.  327  a,  pi.  S. 

(d)  R.  V.  KhifitmiU,  3  Mod.  SM. 

(e)  lb.;  see  also  1  Vent  399;  2 
P.  Wma.  400. 
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possesaionfi  of  the  abbeys  were  revived  by  the  32  BL  8,  c    incokpoual 
24;  but  those  which  are  not  extinguished  by  a  reunion  to     ^^^tb^' 
the  Crown  do  not  require  to  be  revived  (/);  therefore,  where 
the  king  granted  banafelonum,  &a,  to  an  abbot,  and  his  pos- 
sessions were  given  to  the  king  by  the  27  H.  8,  or  32  H.  8, 
the  king  became  seised  of  them  again  as  bdbre(/). 

732.  Franchises  may  also  be  lost  by  forfeiture.  Some  Forfeitare  of 
franchises  are  lost  by  non-user,  as  a  fair,  market,  court,  or 
such  like  liberties,  wherein  the  subjects  have  an  interest  for 
their  common  profit  or  conmion  justice,  these  will  be  for- 
feited by  disuse,  and  non-user  will  then  bea  cause  of  seizing 
the  same,  but  the  non-user  of  parks  or  warrens,  or  such  like, 
which  are  to  the  profit  only  or  pleasure  of  the  owner,  is  not 
any  cause  of  their  forfeiture  (^) ;  so,  a  corporation  may  be 
forfeited  ly  a  breach  of  the  trust  reposed  in  them  (A) ;  see 
further,  ante^  §  372 ;  also  as  to  forfeiture  generally,  see  postf 
Title  to  Thinqs  Beal. 

A  firan-chise  may  also  be  lost  by  surrender,  aa  where  a  Siurrenderof 
corporation  surrenders  its  charter,  see  ante,  §  728 ;  as  to 
usurpation  or  disturbance  of  a  franchise,  see  past,  In- 
JUBIE8  TO  Things  Beal. 

CO  9  Co.  25  «.  (A)  W.  Jo.  283 ;  Skinn.  320 ;  4 

(^)  Cro.  Jac.  155.  Mod.  58 ;  12  Mod.  18,  272. 
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THE  TENVEES  BY  WHICH  THINGS  SEAL  MAY  BE  HELD. 


Thb  subject  of  Tenures  may  be  conddered  under  ihe 
foHowing  heads : — 

Chap.  I. 

OP  THS  KATUaS  OP  TBNVaBS  IN  OBNSmAL. 

Chap.  II. 
MOOaaN  PKBB  TaNVBas. 

Chap.  III. 

COPTH0LO8   AND   BA8B  TINUaiB. 


CHAPTER  I. 


OP  THE  NATURE  OP  TENURES  IN  GENERAL. 


S  73S.  D^fbdiiom  qfike  Word  «  TV- 


734.  Tkmfft  'jrtR^  m  Tmmre. 
Tkiftg9  ijfmf  im  Grtmi. 

735.  Vutinetum  qf  d^ermi  TV- 


Kmgki'$  Serviet,  ^e. 
7Vii«ret  til  Cqnfe. 
Stai,  Qua  Brnptoret,  ISB.l, 
c.l. 

736.  Bxtemi  rftk*  StaMe. 

737.  HertM^ioii  qfoiAer  Tmmre$, 

Burgage  TVnttTf  • 


§  737.  GaveUtmd. 
Gkpykold. 
Socage. 

738.  QM/iYy  amd  QaaniUg^fii 

Strwceo* 
Free  and  hata. 
Certain  and  uneertam. 
Lag  andepiriinat. 

739.  Wkai  Tenmree  are  etiU  rt^ 

rnaming,  or  otkerwiee. 
12  C.  2,  c.  24. 
7A0.  AppUeaiion    ^    ihe    T^m 
•*  TVniire." 


§  733.  Under  the  word  "  tenure''  is  comprehended  eveiy 
Definitioii  of      Idnd  of  holding  of  an  estate^  but  is  more  properly  applied  to 
any  holding  which  is  coupled  with  a  service*  derived  fiom 
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the  feudal  law^  according  to  whidi  it  became  a  maxim,  al^      TBNuaas. 

thongh  now  little  more  than  a  fiction,  that  all  lands  were 

held  either  mediately  or  immediately  of  the  queen,  by  some 

service,  whence  the  thing  holden  was  designated  by  the  name 

of  a  *'  tenement,''  the  person  holding  by  that  of  ^^  tenant,'' 

and  the  manner  of  holding  by  that  of  '^  tenure." 

734.  Upon  this  principle  is  grounded  the  distinction  be*  Things  lying  in 
tween  things  lying  in  tenure,  and  those  lying  in  grant.  As  *'™'** 
a  rule,  an  incorporeal  hereditament  holden  of  a  subject  does  g^^^ 
not  lie  in  tenure,  for  there  could  be  no  tenure  without  some 
service;  and  to  every  service,  except  that  which  is  done  by 
fiankalmoigne,  distress  was  and  still  is  incident;  but  as 
there  is  not  in  an  incorporeal  hereditament  anything  upon 
which  the  lord  to  whom  the  service  is  due  can  distrain,  in 
case  the  service  be  not  performed,  an  incorporeal  heredita- 
ment is  said  not  to  lie  in  tenure  {a) ;  therefore,  a  fair  does 
not  lie  in  tenure,  because  the  grantor  has  no  remedy  by  dis- 
tress for  the  service  reserved  in  the  grant  of  a  fur  (b) ;  so^ 
an  advowson  appendant  to  a  manor  does  not  lie  in  tenure, 
for  as  such  advowson  is  appendant  to  the  whole  manor,  the 
grantor  cannot  enter  and  make  distress  upon  any  one  part 
of  the  manor  for  the  service  reserved  (c) ;  but  an  incorporeal 
hereditament  holden  immediately  of  the  Crown  lies  in  tenure, 
for  the  queen  has  by  her  prerogative  a  power  of  distraining 
in  any  part  of  the  tenant's  land,  for  the  services  reserved  in 
the  grant  of  the  incorporeal  estate  (d). 

So,  in  some  cases,  even  an  incorporeal  hereditament  may 
lie  in  tenure,  although  it  be  holden  of  a  subject,  as  the  ves- 
ture or  herbage  of  land,  for  a  distress  may  be  upon  the  land 
for  the  service  reserved  in  the  grant  of  the  vesture  or  herb- 
age {e) ;  and  the  better  opinion  seems  to  be  that  an  advow-* 
son  in  gross  lies  in  tenure,  because  the  grantor  may  distrain 

(a)  Bro.  Ten.,  pi.  34,  75 ;  1  Inat.       144. 

47,  98, 142.  {d)  Id.,  pi.  18,  34  ;  1  Inst.  47. 

(b)  JewePi  COM,  5  Co.  3.  (e)  1  InBt.  47. 
(e)  Bro.  Ten.,  pi.  34 ;  I  lost.  142, 
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upon  the  glebe,  if  any  beast  of  the  patvon  be  there,  for  the 
service  reserved  in  the  gnmt  of  the  advowB(m(/) ;  so,  aie- 
mainder  and  re vermon,  though  both  incorporeal,  neverthdesB 
lie  in  tennre,  for  although  the  grantor  has  no  remedy  for  the 
service  reserved  daring  the  oontinnance  of  the  particular 
estate,  yet  he  may,  as  soon  as  this  is  determined,  distrain  for 
the  service,  and  if  it  be  a  peenniary  one,  for  the  arrear  there- 


Knigbt'sMr. 


Tenamtn 


Dbtiiiction  of  735.  Tenures  are  distinguished  primarily  in  re&renoe  to 
the  services  coupled  widi  them,  as  tenure  by  knight's  service, 
tenure  by  escuage  or  service  in  a  voyage  royal,  tenure  by 
grand  or  petit  serjeanty,  tenure  by  comage,  that  is,  by 
winding  a  horn,  and  tenure  by  casdeguard,  that  is,  by  de> 
fending  a  castle,  some  of  which  have  been  abolished  by  the 
12  C.  2,  a  24,  and  others  have  been  suffered  to  remain. 

Some  tenures  are  so  named  finom  the  person  of  whom  the 
land  was  held,  as  tenure  m  capite  where  the  holding  was 
of  the  person  of  the  king,  and  tenure  in  gross  where  the 
holding  was  of  a  subject,  either  as  of  his  person  or  as  of  an 
honour  or  numor  of  which  he  was  seised.  Before  the  statute 
Statute  Qkm  Qma  Empiores,  18  E.  1,  c.  1,  any  person  might  by  a  grant 
is'e.T]^  1.  of  land  have  created  a  tenure  as  of  his  person,  or  as  of  his 
honour  or  manor,  and  although  by  Magna  Charta,  c.  32,  a 
man  could  not  alien  so  much  of  his  land  as  not  to  leave 
enough  to  answer  the  services  due  to  the  superior  lord,  yet 
as  that  statute  did  not  remedy  the  evil  then  complained  of, 
it  is  provided  by  the  18  E.  1,  c.  1,  that  if  any  tenant  should 
aUai  any  part  of  his  land  or  tenement  in  fee,  the  alienee 
should  hold  the  part  so  aliened  immediately  of  the  chief 
lord  of  the  fee,  and  should  be  forthwith  charged  with  the 
service  for  so  much  as  pertained  to  the  said  lord  for  such 
part  in  proportion  to  the  whole  quantity  of  the  land.  Since 
this  statute,  if  a  lord  conveyed  a  customary  estate  to  the 


(/)  Bro.  Ten.,  pi.  4  ;  1  Inst.  144. 
(jSi)  Bro.  DUtr.,  pi.  47 ;  Perk.  627 ; 


1  Inst.  47,  144  ;  CapePM  etae,  I  Co. 
62. 
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tenant,  be  oonld  not  reserve  to  himself  the  aadent  services^      rawoBg. 
for  by  reason  of  the  statute,  the  tenant  must  thenceforth 
hold  of  the  superior  lord,  and  not  of  the  grantor  (A). 

736.  As  this  statute,  although  made  after  the  Statute  de  Extent  of  the 
Dams,  is  confined  to  lands  and  tenements,  of  which  the  fee  ■**^*^ 
is  granted,  yet  if  a  gift  in  taU  were  made,  the  donee  should 
hold  of  the  donor  and  not  of  the  chief  lord ;  for,  so  long  as 
the  reversion  continued  in  him,  the  donee  must  hold  of  him, 
and  ihe  law  will  not  suffer  the  donee  to  hold  both  of  the 
donor  and  of  the  chief  lord  (t);  but  if  a  baron  seised  in  fee 
of  an  inheritance  in  the  right  of  his  feme,  made  a  gift  in 
tail,  the  donee  should  not  hold  of  the  baron,  but  of  the  lord 
of  whom  the  feme  held,  because  the  baron  had  nothing  but 
in  right  of  the  feme  (A). 

Notwithstanding  this  statute  speaks  only  of  estates  in 
fee  simple,  yet  if  a  gift  was  made  to  A.  for  life  or  in  tail 
with  remainder  to  B.  in  fee,  the  tenant  for  life  or  in  tail 
should  hold  of  the  chief  lord,  for  as  the  whole  fee  is  de- 
parted with  by  the  donor,  neither  of  the  donees  can  hold  of 
the  donor,  and  consequently  both  must  hold  of  the  chief 
lord(/);  if  the  tenant  in  tail  had  the  reversion  in  himself, 
there,  although  the  two  estates  continued  distinct,  yet  as  he 
could  not  hold  of  himself  the  tenure  of  the  estate  tail  was 
suspended,  and  he  was  tenant  to  the  lord  in  fee(m);  so,  as 
a  man  seised  of  two  numors  might  before  this  statute  by  a 
feoffinent  in  fee,  so  he  may  now  by  a  gift  in  taU,  convey  a 
parcel  of  one  manor  and  a  parcel  of  another  to  be  holden 
of  himself  as  one  tenancy  of  the  same  service,  and  the  ser^ 
vice  shall  in  that  case  be  r^ardant  to  both  manors  (it). 


(A)  BratUkaw  ▼.  Lawion,  4  T.  R  (/)  2  Inst.  505. 

443;  tee  fllM  lUay  ▼.  HutUmgion,  (m)  Bro.  Ten.  S4, 107;  F.  N.  B. 

4  Ewt,  271.  143,  A.;  Oilb.  Ten.  by  Watkins,  n. 

(i)  Bro.  Ten.,  pi.  21,  37;  2  Inst.  42;  Tin.  Abr.  tit.  Tenure,  (H.  a.), 

505;  2  Rott.  Abr.  501.  pi.  12. 

(k)  1  Inst.  23 ;  2  Inst.  502.  (n)  2  Roll.  Abr.  499. 


584 


OF  THE  NATUBE  OF  TBHUBES  IN  QEMERAI.. 


Derivation  of 

Andoitde- 

Borgife  te- 
Bore. 

GaTdkind. 
Copyhold. 


TOknage. 
Sod^e. 


737.  Some  tenures  derive  thdr  name  fiom  the  nature  of 
the  land^  as  tenure  in  ancient  demesne,  that  is,  holding  bnds 
parcel  of  the  royal  demesne;  others  fiom  the  place  where 
the  land  lies,  as  tenure  in  burgage,  that  is,  a  holding  of  lands 
or  tenements  in  a  borough ;  others  fiom  a  particular  kind 
of  service,  as  tenure  in  gavelkind ;  others  fifom  the  mode  of 
creating  the  tenure,  as  teniue  by  copy,  that  is  by  copy  of 
oourt-roU,  tenure  by  the  verge,  that  is,  fixim  the  ceremony 
of  taking  the  verge  or  little  rod,  as  the  symbol  of  taking 
the  estate ;  and  others  fiom  the  quality  of  the  tenure,  as 
tenure  in  villenage.  So,  if,  as  some  suppose,  socage  is  dmved 
finom  90C  fiee,  then  tenure  in  socage  is  as  much  as  fiee 
tenure ;  but  i^  as  others  suppose,  it  is  derived  finom  joc  a 
plough,  then  it  is  as  much  as  tenure  by  plough  service  (o). 


Quality  and 
qnantity  of 
UMwrrioe. 
Fkteandbaae. 


Certain  and 


738.  Tenures  are  likewise  distinguished  according  to  the 
quality  of  the  service  intofreeor  base,  fi:ee  services  were  such 
as  were  not  unbecoming  a  soldier  or  freeman  to  perform,  as 
to  serve  the  lord  in  the  wars;  base  services  were  such  as 
were  fit  only  for  peasants  to  perform,  as  to  plough  the 
lord's  land  and  the  like.  The  services  might  also  be  cer* 
tain  or  uncertain;  certain  services,  whether  base  or  five, 
were  such  as  were  stinted  in  quantity,  and  could  not  be 
extended,  as  to  pay  a  stated  annual  rent,  or  to  plough  ioT 
such  a  number  of  day&  The  uncertain  services  depended 
on  contingencies,  as  to  do  military  service  in  person,  or  pay 
an  assessment  in  lieu  of  it,  which  are  fiee  services,  or  to  do 
whatever  the  lord  should  command,  which  is  a  base  or 
villdn  service.  The  free  tenures  are  (or  were)  knight's 
service,  escuage,  grand  or  petty  serjeanty,  and  socage  te- 
nure, &c;  those  which  were  originally  of  the  base  kind  are 
tenure  in  andent  demesne,  tenure  by  copy,  and  by  the 
veige,  and  tenure  in  villenage,  which  was  by  distinction  a 
base  tenure.    All  the  above-mentioned  tenures  are  of  the 


(•)  Litt,  ebap.  5 ;  Somn.  Gavelk.  133 ;  Wright.  Ten.  142 ;  2  Comm.  80. 
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ky  kind,  but  the  tenure  in  frankalmoigne,  or  by  divine      TBNo>Bg. 


service,  is  of  the  spiritual  kind,  ^y  f"^  ■!»- 

*'  ntaal. 

739.  Of  these  different  tenures,  one,  namely  tenure  in  What  tennres 
villenage  which  was  another  name  for  slavery,  has  fallen  ing  or  other, 
into  absolute  disuse,  and  those  which  in  their  origin  were  ^"^*^* 

also  base  have  long  ceased  to  be  so,  as  will  appear  more 
fiiQy  hereafter.  Of  the  free  tenures,  some,  as  tenure  by 
knight's  service,  escuage,  and  socage  in  capite,  have,  with  all 
their  buithensome  inddents,  as  homage,  wardship,  marriage, 
and  reUef>  &c.,  been  abolished  by  the  12  C.  2,  c  24,  which  12  C.  2,  c.  24. 
provides  that  all  lands  held  of  his  Majesty  or  any  other 
person  should  be  turned  into  free  and  common  socage. 
There  remain  among  the  tenures  of  the  free  kind  which 
demand  fiirther  consideration,  only  grand  and  petty  ser- 
jeanty,  socage  tenure,  tenure  in  burgage,  and  tenure  in 
gavelkind,  see  infra,  §  747  et  seq.  The  tenures  of  inferior 
origin  that  are  still  extant  are  copyhold  tenure,  customary 
freehold,  and  tenure  in  andent  demesne,  with  some  varia- 
tions thereof,  see  infra,  §  765  etseq, 

740.  On  the  feudal  principle  before  mentioned,  of  all  lands  ^P^^**?^'  ®' 
being  holden  of  the  queen,  estates  in  land,  though  uncon-  wan.*' 
nected  inmiediately  with  any  service,  are  described  in  simi- 
lar terms  bb  an  estate  in  fee  simple,  the  owner  of  which, 

though  it  is  the  highest  of  all  estates,  is  described  as  a 
holder,  namely,  tenant  in  fee ;  so,  in  like  manner,  tenant  in 
fee  tail,  tor  life,  in  dower,  and  the  like ;  and  the  obligations 
arising  from  tenure  still  attach  to  the  ownership  of  such 
estates,  as  an  obligation  to  repair  highways  and  bridges,  see 
ante,  §  103 ;  so,  a  liability  to  be  assessed  to  the  sewers'  rate, 
§115. 
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As  the  tenure  of  all  lands  is  turned  into  finee  and  ochdidoq 
socage  bj  the  12  C.  2,  c.  24»  except  grand  aeijeanty,  and 
some  few  others  therein  mentioned,  it  will  be  necessaty  to 
consider  the  properties  and  incidents  of  this  tenure,  and 
other  tenures  of  an  eqnallj  fiee  nature,  as  grand  and  petty 
serjeanty,  burgage  tenure,  tenure  in  gavelkind,  and  fi«nk* 
ahnoigne. 
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SECTION  L 

SOCAGE  TENURE,   AND  ITS  INCIDENTS. 


S  741.  Fealty  meideni  to  Soeoffe  Te- 


742.  Aid9. 
JUlirf. 
Primer  StUin. 

743.  Wardihip. 

Prop9riU§  ^f  Ouardiangkip. 
Derived  from  Tenure, 


§  743.  In  respect  of  Lande  ly  De- 
scent only. 

744.  Who  not  to  be  Ouardian, 

Not  an  Infant, 

745.  Accounting  by  Ouardian, 
Duration  of  Ouardianskip. 
Not  alienable. 

Extent  nf  Guardian*  e  Power, 


746.  Marriage, 

§  741.  Free  and  common  socage  properly  denotes  a  tenure 
by  any  certain  and  determinate  service,  by  which  it  was 
mainly  distinguished  from  knight's  service.  The  incidents  Fealty,  &c.,  in- 
of  socage  tenure  before  the  statute  were  fealty,  aids,  relief  Sl^temire.' 
primer  seisin,  wardship,  marriage,  fines  for  alienation, 
aad  escheats.  Fealty  was  the  oath  taken  by  the  tenant 
which  served  as  a  bond  between  him  and  the  lord.  This 
oath,  which  is  not  taken  away  by  the  statute,  may  be  re- 
quired by  every  lord  of  whom  tenements  are  holden  at  this 
day,  and  usually  draws  after  it  suit  of  court  (a). 

742.  Aids  for  knighting  the  son,  and  marrying  the  eldest  Aids. 
dai^hter,  were  fixed  as  to  their  amount  by  the  28  E.  1,  c. 
36,  but  are  abolished  by  the  12  C.  2,  c.  24. 

Belief  which  was  a  fine  paid  to  the  lord  on  taking  up  the  Relief, 
estate  on  the  death  of  the  last  tenant,  was  and  still  is  due 
on  socage  tenure,  and  as  it  is  an  incident  of  comnMm  right 
to  this  tenure,  it  is  not  necessary  to  set  forth  a  title  to  it  in 
replevin  {by  A  relief  of  a  knight's  fee  was  5/1,  or  one- 
quarter  of  the  supposed  value  of  the  land,  but  a  socage  r^ 
lief  was  one  year's  rent  {c) ;  so,  a  relief  in  knight's  service 
was  only  payable  if  the  heir  was  of  full  age  at  the  death  of 

(a)  Litt.,  88.  117  et  aeq.;  2  Comm.  (b)  Freeman  v.  Booth,  3  Ley.145. 

85;  SnUiY.  Lect.  68.  (e)  I  Inst.  76.  a.;  2  Comm.  86. 
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Priaer  Miiiii. 


his  anoestor,  but  it  was  otherwise  with  a  socage  rdief, 
which,  as  Littleton  says,  most  be  paid  presently,  or  the 
lord  might  distrain  for  the  same  (d). 

The  statate  reserves  the  relief  incident  to  socage  tenure, 
and  therefore,  where  lands  in  fee  idmple,  or  fee  tail,  are 
holden  by  a  rent,  a  relief  is  due  of  common  right  upon  the 
death  of  the  tenant,  that  ib,  when  the  same  is  in  possessioii, 
but  if  only  a  remainder  or  reversion,  expectant  upon  an 
estate  for  life,  descends  on  the  heir,  the  relief  is  not  leviaUe 
until  after  the  death  of  the  tenant  for  life,  and  it  seems 
doubtful  whether  it  be  payable  at  any  time  (e).  Where  the 
tenure  is  by  fealty  only,  no  relief  is  due(/),  and  see  fur- 
ther, past,  as  to  the  rights  of  the  lord,  §§  845  et  seq. 

Primer  seisin,  which  was  a  feudal  burthen  similar  to  the 
relief,  was  incident  to  tenants  in  capite,  as  well  in  socage 
tenure  as  in  knight's  service,  and  is  in  both  cases  expressly 
abolished  by  the  statute. 


Waidikip. 


jToponMi  OI 
yuMPiManthip. 

DeriTod  rron 
tenors. 


la  ratpectof 
ludibyde- 


743*  Wardship  is  another  incident  common  to  the  tenors 
in  chivalry  and  to  socage  tenure;  it  was,  however,  very 
different  in  its  nature  in  these  two  tenures,  bdng  in  the  for- 
mer case  an  oppressive  burthen,  and  in  the  latter  benefidal 
for  the  infiint. 

The  properties  of  this  spedes  of  guardianship  are  as 
follow : — 

First — ^It  springs  like  the  one  in  chivalry,  wholly  out  of 
tenure,  therefore  the  title  to  it  cannot  arise>  unless  the  b- 
iant  is  sdsed  of  lands  or  hereditaments  lying  in  tenure,  for 
if  he  be  sdsed  of  a  rent  or  common  of  pasture  and  other 
hereditaments  not  lying  in  tenure,  then  he  may  dioose  his 
guardian  (7). 

Secondly — ^Like  guardianship  in  chivalry,  it  is  deemed  to 
take  place  on  a  descent  only,  and  not  where  the  infant 


{i)  Utt,  B.  127;  2  RoU.  Abr.      Frtetium  ▼.  Booth,  3  Ler.  145. 
519.  (/)  llii8t.93.m. 

(e)  KeUw.  83  b,  84  •;  KiCcb.  146  b;  (s)  1  Init.  8S.  b.;  Haif .  ii.(3). 
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oomee  in  by  purchase,  although  ^thls  was  at  one  time      Tawua»g. 
doubted  (h),  see  further  Dig.  P.  m.  tit.  Guabdian  and 
Infant. 

744.  Thirdly — The  guardian  must  be  one  to  whom  the  who  not  to  be 
inheritance  can  by  no  possibility  descend  (0,  therefore,  says  *"*' 

Lord  Coke,  the  elder  brother  of  the  half  blood  shall  not 
have  the  custody  of  the  land,  because  he  may  possibly 
inherit  (A).  If  there  are  two  or  more  in  equal  degree,  he 
who  first  gains  possession  of  the  heir  shall  have  the  custody 
of  hnn,  unless  they  be  uncles,  or  lineal  descendants  of  the 
in&nt,  when  the  eldest  will  be  preferred  (/) ;  but  where  an 
infioit  derives  lands  ex  parte  patemd  and  ex  parte  matemd, 
the  next  of  kin  on  either  side  seizing  the  infant  is  entitled  to 
the  custody  of  the  body  (m);  but  the  next  of  blood  of  the 
part  of  the  father  shall  enter  into  the  lands  of  the  part  of 
the  mother^  and  vice  versd  (m). 

If  the  person  entitled  to  be  guardian  is  himself  under  Not  an  inftnt 
custody  of  a  guardian,  the  wardship  of  the  first  in&nt  en- 
titles the  guardian  to  the  custody  of  the  second  infant,  and 
he  is  said  to  be  guardian/?^  cause  de  ward  (it) ;  so,  an  infant 
not  in  the  custody  of  another  cannot  be  guardian  in  socage, 
because  no  writ  of  account  lies  against  an  infant  (o),  see 
fiirther.  Dig.  P.  m.  tit  Guabdian  and  Infant,  so,  for 
the  same  reason,  an  idiot,  lunatic,  deaf  and  dumb,  or  blind 
person,  or  a  leper,  cannot  be  a  guardian  (p). 

745.  In  the  fourth  place,  a  guardian  in  chivalry  was  not  Aoconntbg  by 
obliged  to  account  to  the  heir,  but  it  is  otherwise  with  a  ^"■'^""' 

(A)  2  Mod.  176;  Yin.  Abr.  tit.  T.Jo.l7;  Carth.137,138;  9Mod.l42. 

GoardiaD,  (I.  1).  (/)  1  Inst.  88.  a. 

(0  CareU  ▼.  Cuddingdm,  Plowd.  (m)  Carell  ▼.  Cuddington,  Plowd. 

296;  Unit.  87.  b.  296. 

{i)  1  Inst.  87.  b.;  bat  see  Swan  (n)  Yangfa.  184 ;  2  RoU.  Abr.  35, 

▼.  OateUmd,  Cro.  El.  825 ;    S.  C.  40. 

nom.  SwoMT.  Gaterland^  Moor,  635;  (o)  7  £.  3.  46 ;  16  £.  3.  52,  Ac 

S.  C.  nom.  8wan*9  e<ue,  Ow.  128 ;  count. 

2  Andr.  171;  2  RolL  Abr.  40;  also  {p)  Flet,  1. 1,  c.  10. 
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Daration  of 
gnardianihip. 


goardian  in  aocage,  who  shall  not  take  any  issues  or  profitB 
to  his  own  use,  but  only  to  the  use  and  profit  of  iheheir(j^ 
Fifthly — ^Wardship  in  chivalry  continued  over  maki 
until  the  age  of  twenty-one,  and  over  females  until  oxteen; 
but  wardship  in  socage  continues  only  until  the  age  of  fixir- 
teen(r), 
Not  ilieQAbie.  Sixthly — Guardianship  in  socage  being  wholly  for  the 
benefit  of  the  infant,  and  not  in  any  respect  tor  the  guaiv 
dian's  profit,  it  is  not  a  subject  of  alienation,  forfeiture,  or 
succession,  as  wardship  in  chivalry  was  («)• 

So,  guardianship  in  socage  extends  not  only  to  the  p^son 
and  socage  estates,  but  also  to  hereditaments  not  lyii^  in 
tenure  (t),  and  even  to  copyhold  estates  unless  there  is  a 
special  custom  for  a  lord's  appointing  aguardian  of  them  (»), 
but  not  to  personalty  (tc). 


Extent  of  gnar. 
diui's 


Marriise.  746.  There  remain  two  other  inddents  formerly  bdoog- 

ing  to  this  tenure  which  may  be  bri^y  noticed,  as  they  no 
longer  exisi^  namely,  marriage,  and  fines  for  alienation. 
Marriage  of  the  ward  was  a  source  of  great  profit  to  the 
guardian  in  chivalry,  but  the  contrary  to  the  guardian  in 
socage,  for  the  latter  was  bound  to  account  for  the  value  of 
the  marriage(x);  the  statute  has,  however,  abolished  this  in- 
cident to  tenure  in  both  cases,  so  likewise  fines  fi>r  alienation 
which  were  common  to  the  two  tenures  (y);  but  it  is  othtf- 
wise  with  escheats,  to  which  lands  of  socage  tenure  are  stiH 
incident 


(9)  Utt.,  Mct.  123 ;  1  Init.  88.  b. ; 
Harg.,  n.  (11). 

(r)  Litt.,  eect.  123;  1  Inst.  78.  b. 

(9)  CareU  v.  Cuddmffton,  Plow. 
293;  1  Inst  84.  b.;  Vangh.  181 ;  bat 
seeF.N.B.  143,P.;  and  Harg.  Co. 
Utt.  88.  b.,  n.  (B.) 


(0  1 

(«)  Hvtt  17;  S^iekm'i  erne,  I 
RoU.  Abr.  40;  Ckmrek  t.  GMmw, 
Latw.  1181. 

(x)  Litt.»  sect  123. 

(y)  1  last.  73;  2  loaL  65  et  My.- 
WrighL  Ten.  210. 
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SECTION  IL 

OBAMD  AMD  PETTY  8EBJEAMTY. 

i  747.  Pirmmai  Ser^ieet  bOong  to   I  §  747.  Sp^cUi  Properiim  hOimgimg 
the»e  TVuKTM.  |  to  Qrand  SerjeaiUy* 

748.  Petty  Sefjeanty. 
Homage  Auneeetrelt, 


§  747*  These  two  tenures  differ  from  all  others  that  have  Penonai  ser- 
ever  existed,  inasmuch  as  the  services  coupled  with  them  these  tenures, 
are  peraonal  services  to  be  performed  in  relation  to  the 
person  of  the  queen,  and  are  purely  honorary.  Grand  ser- 
jeanty  consiBts  in  the  honorary  services  of  carrying  the 
queen's  sword  or  banner,  of  offidating  as  butler  or  carver, 
&G.  at  the  coronation,  or  of  being  steward,  constable,  or 
chamberlain  of  England,  and  the  like(2r);  so,  when  any 
held  of  the  king  by  comage,  that  is,  by  winding  a  horn 
when  the  Scots  or  any  enemy  came,  it  was  grand  serjeanly, 
but  if  lands  were  held  of  any  lord  by  such  tenure  it  was 
knight's  service  (a). 

Lord  Coke  says  this  tenure  hath  seven  special  properties:  Special  pro- 
1.  To  be  holden  of  the  queen  only.    2.  It  must  be  done  {^  to  gnnd^* 
when  the  tenant  is  able,  in  proper  person.    3.  This  service  *^^*°^* 
is  certain  and  particular.    4k  The  relief  due  in  respect  of 
this  tenure  diflfereth  from  knight's  service.    5.  It  is  to  be 
done  within  the  realm.    6L  It  is  subject  to  neither  tid  pur 
fdn  fh  chevaUer,  or  ^  marier;    and  7.  It  payeth  no 
e8cuage(6). 

As  to  the  second  property  of  being  done  in  person,  that 
necessarily  admitted,  and  still  does  admit  of  exceptions,  for 
in  an  early  case  it  was  held,  that  where  a  citizen  of  London 
held  lands  by  the  tenure  of  presenting  a  towel  to  the  king 
to  wash  his  hands  at  tiie  coronation,  he  was  admitted  to  per- 
form the  service  by  deputy,  he  not  bdng  of  quality  to  per- 

(i)  litt.,  sect.  156.  (a)  Co.  Litt.  107.  b.  {h)  1  Inst.  105.  b. 
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fi>nn  this  high  and  honourable  servioe  (c) ;  and  it  eeema  that 
no  person  under  the  degree  of  a  knight  could  be  admitt;ed(c); 
and  as  a  woman  cannot  perform  the  office  in  person,  she  will 
be  admitted  to  do  it  by  deputy (c);  so,  in  like  manner, 
where  the  heir  is  under  age,  he  is  disqualified  to  pex&rm 
the  office  in  person. 

The  tenure  of  grand  serjeanty  is  expressly  retained  with 
a  reservation  of  all  the  honorary  services  peculiar  to  it»  but 
as  regards  the  burthensome  incidents  which  it  had  in  com- 
mon with  knight's  service,  it  falls  under  the  general  provi- 
aon  by  which  they  are  abolished  (if),  and  is  made  in  effect 
free  and  common  socage,  as  is  said  by  Littleton  of  petty 
serjeanty,  litt  s.  180,  and  see  infray  §  748. 

Petty  Serjeanty. 

f^mr^  748.  Petty  serjeanty  conosts  not  in  any  personal  service 

Hke  grand  serjeanty,  but  in  rendering  something  annually, 
as  a  bow,  a  sword,  and  the  like  to  the  queen,  whidi,  bring 
the  same  as  where  a  man  ought  to  pay  rent,  is  socage  in 
effi9ct(e);  it  is  probable,  therefore,  for  this  reason,  that 
it  is  not  expressly  mentioned  in  the  statute,  but  being  a 
tenure  in  aqrite,  though  of  the  socage  kind,  it  was  liable  to 
livery  and  primer  seisin,  from  which  it  is  relieved  by  the 
general  provision  relating  to  these  burthens. 

There  is  another  tenure  mentioned  by  Littleton  unda 
the  name  of  Homage  Auncestrell,  which  was  where  the 
same  tenant  and  his  ancestors  held  by  homage  of  the  same 
lord  and  his  ancestors(/).  This  tenure  is  not  expreaaly 
mentioned  in  the  statute,  but  falls  no  doubt  within  the 
general  proviaon  which  abolishes  homage  (y).  It  had  in  all 
probability  expired  before  the  statute  was  passed,  as  my 
Lord  Coke  supposes  that  there  was  little  or  no  land  held, 
in  his  day,  by  that  tenure(A). 

(c)  1  Inst.  107.  a,  b.  (/)  Utt.,  1.  2.  c.  7. 

{lii  Hug.  Co.  Utt  107,  n.  (1);  tee  (^)  Harg.  Co.  Utt  100.  b.,  n.  (1). 

dM  Gttb.  Bq.  Rep.  176.  (A)  1  Inat.  100.  b. 
(t)  Utt,  •.  1&9. 


TENURE  IN  BURGAGE.  59d 


SECTION  m. 

TENURE  IN  BURGAGE. 


§  749.  Wkat  ii  Burgage  Tenure, 
Baraugh'EnglUh. 
7&0.  Force  and  extent  of  the  Cue- 
torn  tn  regard  to  Descent. 


$  751.  Special  Cuetom. 
752.  Dower. 

Power  of  Disposition  by  Will. 


§  749.  Burgage  tenure  is  described  by  GlanvU  and  Little-  What  ii  bur- 
ton  as  but  tenure  in  socage  (i),  where  the  king  or  other  per-  *"**  ^»'»"- 
son  was  lord  of  an  ancient  borough  in  which  the  tenements 
were  held  by  a  rent  certain.  Such  boroughs  had  (and  still 
have)  divers  customs  which  are  connected  with  this  tenure, 
and  distinguish  it  from  the  ordinary  socage  tenure.  Such 
customs  are  known  by  the  name  of  Borough-English,  and 
they  alter  the  law  in  respect  of  descent  as  well  as  of  dower, 
as  also  as  to  the  power  of  devising. 

By  the  custom  of  Borough-English,  the  youngest  son  Boroagh.Eng- 
shall  inherit  to  his  father  as  to  the  lands  of  which  he  dies 
seised,  either  in  fee  simple  (A)  or  fee  tail  (Z),  and  there  is  no 
difFerence  between  the  law  concerning  copyholds  in  Borough- 
English,  and  freeholds  in  Borough-English  (m) ;  so,  if  land 
in  Borough-English  be  given  to  A.  and  his  heirs  for  the  life 
of  B.,  and  A.  die  in  the  lifetime  of  B.,  leaving  two  sons, 
the  youngest  shall  be  the  special  occupant,  because  the  heir, 
that  is,  representative  of  the  father,  as  to  land  of  that 
nature,  must  be  the  occupant,  for  where  custom  makes  an 
heir,  the  law  implies  all  incidents  in  course  of  descents  (n). 


(0  GluiT.,  1.  7,  c.  3 ;  litt.,  aect;  Salk.  243 ;  S.  C,  2  Ld.  Rajm.  1024 ; 

162.  S.  C,  1  P.  Wms.  63 ;  S.  C,  6  Mod. 

{k)  litt.,  sect.  211 ;  1  Inst.  110.  b.  120 ;  Holt,  124 ;  S.  P.,  Baxter  r. 

(I)  Weeie  ▼.  Carvel,  Noy,  106.  Doudswell,  2  Lev.  138 ;    S.  C,  3 

(m)  JUva  T.  Malster,  Cro.  Car.  Keb.  475 ;  2  Danv.  542 ;  see  also 

411.  Vangh.  201;  2  Vera.  226. 

(»)  Clements  t.    ScmdmHore,    1 

VOL.  L                                             Q  Q 
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TEKxraKB.  750.  So^  it  has  been  held^  that  the  costom  will  prevwl 

Force  and  ex-  against  any  disposition  of  the  ancestor,  therefore,  where  a 
costom  in  re.  man  seised  of  Borough-English  lands  made  a  feoflhient  to 
^^  ^  *•  the  use  of  himself  and  the  heirs  male  of  his  body  seewubcm 
cursum  communis  leffis,  and  died  leavii^  issue  two  sonsy  the 
youngest,  notwithstanding  the  feoffinent,  should  inherit  the 
lands  (o) ;  but  it  seems  to  be  otherwise  in  the  case  of  a  de- 
vise, for  in  a  devise  it  is  said  it  may  be  wdl  that  an  estate 
in  fee  shall  cease  in  one,  and  shall  be  transfeired  to  anotlier(p); 
so,  if  a  man  seised  of  Boi'ough-English  lands  died  leaving  two 
sons,  and  the  eldest  entered  by  abatement,  held,  that  this 
should  not  take  away  the  entry  of  the  youngest^  becanse 
the  eldest  should  be  presumed  to  enter  to  preserve  the 
estate  in  lus  family,  which  he  or  lus  heirs  may  some  time  or 
other  happen  to  enjoy  (q). 

So,  where  A.  had  issue  five  sons,  and  the  yoimgest  died 
in  the  lifetime  of  the  finther,  leaving  issue  a  daughter,  after 
which  the  father  purchased  lands  in  Borongh-English,  and 
died,  held,  that  the  daughter  of  the  fifth  son  should  inherit  (r); 
so,  it  has  been  held,  that  the  youngest  son  should  have  his 
whole  distributive  share  of  personal  estate  of  his  father  dying 
intestate,  without  bringing  into  hotchpot  an  estate  of  the  na- 
ture of  Borough-English  descended  to  him,  for  that  an  estate 
so  descended  is  not  within  the  Statute  of  Distributiona  (i). 

Effect  of  spe-         751.  By  special  custom  the  general  custom  may  be  ra- 
cial custom.         _^  .      J  X      J   J 

strained  or  extended. 

The  customary  descent  may  be  restrained  to  lands  in  fee 
simple,  and,  therefore,  it  has  been  held  that  lands  in  fee  tail 
should  go  to  the  heir  at  common  law  (0 ;  so,  also,  that  the 
descent  should  be  to  the  youngest  by  one  wife;  but  whoe 

(o)  Dj.   179  b,  pi.   45;   S.  C,  124;  S,  V.,  Baxter  r.  Doudtwett^t 

Jenk.  220.  Ler.  138;   S.  C,  3  Keb.  475;  f 

(p)  Welhci  T.  Hammond,  Cro.  Dmr.  542 ;  aee  ■Iso  Yaugh.  201 ;  2 

El.  205.  Vem.  226. 

(q)  1  Inst.  242.  (»)  Lutwyeke  t.  JMwycke,  Ci. 

(r)  Clementf  t.    Seudamoref    6  temp.  Talb.  276. 

Mod.  120 ;  S.  C. ,  2  Ld.  Raym.  1024 ;  (Q  ClU^mam  r.  Ck^pmaa,  Maidi. 

S.  C,  1  P.  Wma.  63 ;  S.  C,  Holt,  54. 
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a  num  has  sons  by  dififerent  yenters,  then  the  eldest  should      TmaunM. 
kiberit  to  his  father,  and  not  the  youngest  (ii)^     So,  the 
general  cust<«i  may  be  extended  to  the  coUateral  line,  and 
the  youngest  brother  shall  by  eustom  inherit  (t?),  or  the 
youngest  sister  (to). 

The  law  takes  notice  of  the  custom  of  Borough-English, 
and,  therefore,  it  is  sufficient  to  allege  generally  the  custom ; 
but  where  it  is  a  special  custom  extending  or  restraining  the 
general  custom,  it  must  be  speciaUy  pleaded  (or). 

752.  The  custom  of  Borough-English  extends  also  to  the  Dower, 
law  of  dower ;  thus  in  some  boroughs  the  wife  shall  have 
dower  in  respect  of  all  the  tenements  which  were  her  hus^ 
band's  (y );  so,  in  some  boroughs  the  wife  shall  have  the  moiety 
of  her  husband's  lands  so  long  as  she  lives  immarried  {z) ;  so, 
a  custom  that  a  wife  shall  have  all  her  husband's  copyholds 
in  fee,  as  her  free  bench,  is  good,  but  it  must  be  found  pre« 
dsely  as  it  is  pleaded  (a) ;  so,  she  shall  have  dower  of  rent, 
or  common,  for  these  ensue  the  nature  of  the  land  (b). 

By  the  custom  of  Borough-English  a  man  might  dis^  Power  of  dis- 
pose of  kis  lands  by  will  (c) ;  although,  by  the  general  law  ^^"^  ^^ 
of  the  land,  sudi  a  dispositicMi  of  a  man's  estate  was  not 
permitted  before  the  reign  of  Hen.  8;  so,  by  the  same  custom, 
a  man  might  devise  a  rent  or  a  conmion  (d) ;  but  whether  a 
rent-<diarge  in  esse,  issuing  out  of  such  lands,  and  having 
eommenced  within  time  of  memory,  was  within  the  custom 
of  devioDg,  was  for  some  time  not  settled  (e). 

In  some  places  the  custom  is  general,  that  a  man  may 
devise  any  lands(/);  in  some  places,  that  such  lands  only 
can  be  devised  as  the  devisor  purchased;  in  some,  that  he 

(«)  1  Inst.  140.  b.  {b)  Bro.  Custom,  44,  58. 

(r)  Id.  110.  b.  (c)  Litt,  sect.  167. 

(w)  Id.  140.  b.  {d)  1  Inst.  Ill,  citing  4  B.  3.  bZ ; 

(s)  Bobins.  on  GsTelk.  38  ei  9eq,  7  H.  6. 1 ;  22  Ass.  78. 
(y)  litt.  Ten.,  sect.  166.  (e)  RandaU  t.  JmMm,  1  Mod. 

(j)  1  Inst.  Ill ;  F.  N.  B.  150.  112 ;  Robins,  on  Gavelk.  79  et  aeq. 
(a)  Bormtton  t.  Aoy,  Cro.  £1.  (/)  44  Ass.,  pi.  36 ;  18£d.  3.8; 

415.  44  Ed.  3.  33. 

QQ2 
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nuij  devifle  any  estates;  in  othera,  onlyan estate  for  life  {g) ; 
sOy  a  man  may  deyise  to  his  wife,  because  the  devise  does 
not  take  effect  until  after  the  decease  of  the  devisor  (A),  see 
further,  pott,  tit.  Customart  Estates. 


SECTION  IV. 


tenuhb  of  gavelkind. 


I  7&3.  ProperHm  ^  tJke  Tamre  ^f 

754.  Pom€r  ^  AHemOUm  by  In- 

fimU. 

755.  Dmccs/. 

Fare*  of  the  Cuitom, 
Bxiemdt  to  Rmi. 
AmUqmif  ^tka  Cmaimm. 

756.  Mftct  ^  «   GmmUm  &ro- 

Am. 


f  756.  ^fwt  ^  «   ComdUmm  m  m 
Will. 

757.  Mmmer  of  Dmcent. 

H  tke  Cue  qfike  Qaeem. 

758.  Cwrtetjf  md  Dower. 

759.  GaoOkmd  Lamde  deeieaUe. 

760.  PertUion  ky  Hein. 


Mmmer  of  pUadmg  the  On- 
low. 


tlie 


§  753.  Gavelkind  is  another  spedes  of  socage  tenure,  the 
properties  of  which  are  as  follow : — 

1.  The  tenant  is  of  age  at  fifteen,  so  as  to  be  able  to 
alien  his  estate  (t). 

2.  Gavelkind  hind  was  alienable  without  any  licence  (A)b 

3.  In  most  phioes  the  tenant  had  the  power  of  devising 
hinds  before  the  Statute  of  Wills  (/),  and  the  power  of  devift- 
ing  was  held  to  remain  although  the  lands  were  disgaveHed 
by  Act  of  Parliament  (m). 

4.  The  lands  descend  not  to  the  eldest  or  the  youngest^ 
or  to  any  one  son  only,  but  to  all  the  sons  together. 

5.  These  lands  are  not  forfeitable  for  felony,  although 
they  are  for  treason. 


iff)  1  Inst.  112. 
(h)  Utt.,  sect.  168. 
(t)  3  Atk.  24. 
{k)  1  Ander.  193. 


(0  iMmder  t.  BrooJte,  Cro.  Cir. 
561 ;  S.  C,  dted  2  Sid.  154. 
(m)  IFwammT.09/lo»,lLer.80. 
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6.  Oayelkind  lands  are  subject  to  dower  and  curtesy^      tbnurbs. 
see  further  infra^  §§  764  tt  acq. ;  also  Lamb.  Peramb. ;  Bro, 
tit  Oust  54 ;   Somn.  on  Gravelk. ;    Bobins.  on  Gavelk.^ 
passim. 

754.  Where  an  infant  sells  gavelkind  lands>  it  must  be  Power  of  alien- 
for  a  valuable  consideration^  or  the  contract  will  be  void  (n) ;  f^^^^  "*' 
and  this  must  be  done  by  feoffinenty  that  being  the  most 
solemn  and  public  mode  of  conveyance  (n),  and  the  livery 
most  be  made  by  the  infant  in  person^  because  an  infant 
cannot  make  an  attorney  by  the  common  lawj  and  since  the 
custom  does  not  expressly  derogate  from  the  common  law  in 
that  point,  an  equitable  construction  shall  not  make  it  dero^ 
gate,  for  all  customs  are  to  be  construed  strictly  {o)f  and  as 
to  livery  of  seisin,  see  7  &8  V.  c,  76;  Prec.  Conv.,  Append. 
Na  xviiL  So,  it  must  be  land  in  possession,  and  not  in  re- 
version or  remainder,  because  the  true  value  of  a  reversion 
or  remainder  cannot  be  known  or  computed  (;?).  So,  it 
must  be  land  coming  by  descent,  and  not  by  purchase,  be- 
cause the  infant's  purchase  could  not  be  the  subject-matter 
for  the  custom  (p).  So,  an  infant  in  gavelkind  should  have 
his  age  (now  abolished  by  11  G.  4  &  1  W.  4,  c  47),  see  Dig. 
P.  iL,  Courts  (Equity). 

755.  The  custom  of  gavelkind,  as  to  descent,  extends  to  Descent, 
estates  tail,  and  such  is  the  force  of  custom,  in  the  descent  Force  of  the 
both  of  gavelkind  and  Borough-English,  that  even  in  the  ^'^^'^'^' 
case  of  estates  tail  it  cannot  be  changed  by  express  words 
directing  a  descent  sedindum  cursum  communis  legis  (q) ;  so, 
if  a  man  give  or  devise  lands  in  gavelkind  to  a  man  and  his 
eldest  heirs,  this  does  not  alter  the  customary  inheritance  (r), 
for  that  can  only  be  done  by  Act  of  Parliament  (r);  but 
there  is  a  difference  between  lands  inheritable  by  descent 
and  those  taken  by  purchase,  as  if  lands  of  the  nature  of 

(«)  LMttb.  625;  1  And.  193.  (y)  py.  179  b,  pi.  45;   see  alio 

(0)  Lnnb.  628 ;  1  RoU.  Abr.  568.       ^ate  of  T^misiry,  Det.  31  a,  and  36  b. 
(p)  Bendl.  33,  pi.  52  ;  Lamb.  627.  (r)  1  Inst  27.  b. 
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gKidkind  be  giTen  to  B.  and  his  heirs,  having  issue  £ven 
sonSy  all  Us  sons  after  his  decease  shall  inherit  (i);  but  if  a 
lease  for  life  be  made,  remainder  to  the  right  heirs  c^  B.,  and 
B.  dies.  Us  eldest  son  only  shall  inherit,  because  this  re- 
mainder, being  newlj  created,  was  not  within  the  custom  («) ; 
but  if  a  man  seised  of  lands  in  gavelkind  made  a  feoffinent 
to  the  use  of  himself  and  his  wife  in  tail,  reminder  to  his 
right  hdrs,  held,  that  this  remainder  shall  go  to  the  heirs  by 
the  custom,  for  it  is  the  old  use,  and  the  hdrs  take  by  de- 
scent, their  ancestor  having  a  precedent  estate  of  freehold, 
and  not  by  purchase  (t) ;  so,  where  in  a  devise  land  is  g^ven 
to  the  customary  heir,  it  shall  go  to  him,  although  the  sub- 
ject of  the  gift  is  common-law  land,  as  if  one  having  Bo- 
rougfa-English  land,  and  also  lands  at  common  law,  devised 
the  latter  to  his  heir  by  Borough-English,  held,  that  this  was 
a  suflScient  description  of  the  youngest  son  though  not  heir 
at  oonunon  law(u),  and  a  like  devise  to  gavelkind  heirs 
would  entitle  all  the  sons  («). 

Bent  issuing  out  of  gavelkind  land  shall  ensue  the  nature 
of  the  land,  and  although  it  was  at  one  time  doubted  (x), 
yet  it  seems  now  to  be  settled  that  there  is  no  difference 
between  a  rent-service  and  a  rent-charge  in  this  case;  there- 
fore, where  a  rent  was  granted  out  of  gavelkind  land  to  a 
man  and  his  heirs,  held,  that  it  should  descend  to  all  the 
sons  or  brothers  according  to  the  descent  of  the  land,  and 
not  go  to  the  hdr-at-law,  for  the  rent  issues  out  and  b  part 
of  the  profits  of  the  land. 
Aatiqiiitf  of  The  law  of  gavelkind  is  unlike  other  customs,  for  it  is  not 

good  if  it  begins  only  just  before  the  reign  of  R.  1,  for  this 
custom  existed  long  before  any  such  customs,  and  almost 
before  any  history ;  therefore,  where  lands  annexed  to  a 
rectory  in  Kent,  formerly  belonging  to  one  of  the  suppressed 
monasteries,  and  granted  by  H.  8,  to  a  layman,  to  be  faolden 

(t)  Dy.l33b;  Hob.31;  1  InstUO.b.  («)  2  Vera.  732 ;  Free,  in  Chin. 

(0  26  H.  8.  4  b :  Bro.  Cnslom,  464. 

pi.  1 ;  Lamb.  54S ;  Robins,  on  G«t.  (s)  Randal  ▼.  Roberti,  Noy,  15 ; 

117  «/  My.  eimtrk,  Bro.  Rent,  10,  IS. 
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by  knight's  senrioe  in  capite,  were  descendible  according  to      tevvbmb. 
the  custom  of  gaveUdnd,  hdd,  that  the  tithes  were  according 
to  the  common  law^  as  there  could  be  no  andent  descent 
with  respect  to  them  (y). 

756.  As  a  rul^  the  heir  at  conomon  law  may  take  ad-  Effectofacon- 
yantage  of  any  condition  broken  (z),  and  that  too  in  cases  ^^^  broken, 
where  there  is  a  special  heir,  whether  by  the  custom  by 
Borough-English  or  gayelkind,  because  a  condition  is  a  thing 
of  new  creation,  and  altogether  coUateral  to  the  land,  not 
being  in  any  manner  like  to  rent,  which  ia  part  of  the  profits 
of  tlie  land^  see  suproy  §  754;  but  it  is  said  that  when  the 
eldest  son  has  entered  for  the  condition  broken,  the  younger 
children  shall  enjoy  the  land  with  him,  because  the  eldest 
son  is  in  of  the  old  estate,  which  is  still  under  the  control 
and  direction  of  the  custom  (a) ;  so,  a  distinction  has  been 
taken  between  a  condition  in  gross  and  a  condition  incident 
to  a  reversion,  for  of  the  latter  the  special  heir  shall  take  ad- 
vantage, although  not  of  the  former;  therefore,  where  a 
man  made  a  lease  of  land,  parcel  Borough-English  and 
parcel  at  conunon  law,  with  a  proviso  that  if  the  lessor,  his 
heirs  or  assigns,  should  give  to  the  lessee  a  year's  warning  of 
his  intention  to  dwell  there,  then  the  lease  should  be  void, 
the  lessor  died  leaving  two  sons,  the  eldest  assigned  over 
his  part  to  the  youngest,  the  question  was  whether  the 
youngest  was  such  a  person  as  could  give  warning,  or 
whether  the  condition  was  not  gone  by  the  severance  of  the 
reversion  on  the  death  of  the  lessor,  and  it  was  held,  that  the 
special  heir  might  give  the  warning,  for  the  law  which 
severed  the  reversion  severed  also  the  condition,  so  that  for 
one  part  as  heir  in  Borough-English,  and  on  the  other  part 
as  assignee  of  his  brother  by  the  32  H.  8,  c.  34,  he  should 
take  advantage  of  the  condition ;  but  on  the  other  hand. 


ip)  iMBkmpiim  ▼.  LUmd^f(Bp.),  (jr)  1  Inat.  233 ;  8  Co.  44. 

2  N.  R.  491.  (a)  Lamb.  Peramb.  608. 
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T«wp>»s.  where  a  man  made  a  feoffment  of  Borough-Englifih  lands 
on  condition,  and  died,  haying  issue  two  sonsj  held,  that  the 
eldest  son  only  should  take  advantage  of  the  condition,  for 
it  was  a  condition  in  gross,  and  not,  as  in  the  former  case^ 
where  the  revermon  was  in  the  lessor  (b). 
Effeetor  a  ooB.  Where  a  man  seised  in  fee  of  land  in  gavelkind  had  issue 
two  sons,  and  by  his  last  will  devised  the  land  to  his  eldest 
son,  on  condition  that  he  pidd  to  the  wife  of  the  devisor 
100/.  at  a  certain  day,  and  he  failed  in  payment,  the  ques- 
tion was  whether  the  younger  brother  might  enter  on  a 
moiety  on  his  brother  by  a  limitation  implied  in  the  es- 
tate (c),  but  this  doubt  is,  as  Lord  Coke  observes,  well  re- 
solved by  the  fdlowing  determination. 

A  copyholder,  in  fee  of  land  descendible  in  Borough- 
EngUsh,  having  three  sens  and  a  daughter,  after  a  surrender 
to  the  use  of  his  will,  devised  the  land  to  his  eldest  son,  on 
condition  of  his  paying  to  his  daughter  and  each  of  his  other 
sons  40s.,  within  two  years  after  his  death :  the  eldest  son 
was  admitted  and  did  not  pay  the  money ;  the  youngest  son 
entered  on  the  land,  and  his  entry  was  held  lawful,  for 
though  the  word  ''paying,"  in  case  of  a  will,  might  make  a 
condition,  yet  here  the  law  construed  it  a  limitation,  of 
which  the  youngest  son,  in  Borough-English,  might  take 
advantage  (d). 

Manner  of  757.  The  manner  of  descent  of  gavelkind  lands  is  first  to 

the  male  children  and  then  to  the  female  children,  then  to 
collateral  relations  (e) ;  and  the  descent  has,  afler  the  man- 
ner of  the  civil  law,  regard  to  the  stirpes;  and  therefore,  if 
the  eldest  son  had  issue  a  daughter,  and  died,  his  daughter 
should /ttiv  representationis  inherit  her  father's  share  (/); 

(t)  Moor,  113,  pi.  254  ;  S.  C,  («)  1  lost.  140.  a.;  Robins,  on  Oa- 

Godb.  2.  TeUdnd,  92. 

(c)  Dy.  316.  (/)  Litt.,iect.  210;  Lamb.  606; 

(d)  WeOoeke  y.  Hwmmand,  3  Co.  1  Inst.  140.  a.;  1  Sdk.  243;  1  P. 
20 ;  S.C..  Cro.  El.  204 ;  2  Leon.  114.  Wms.  63 ;  6  Mod.  129. 
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otherwise  the  custom  agrees  with  the  common  law,  that  a      tbnubbs. 
woman  shall  never  take  part  of  an  inheritance  with  a 
man(^). 

Where  lands  in  gavelkind  descended  to  the  king  and  his  In  the  case  of 
brother,  held,  that  the  king  should  take  one  moiety  and  his 
brother  the  other,  but  when  the  king  died  his  moiety  should 
descend  to  his  eldest  son,  and  not  according  to  the  rules  in 
gavelkind,  for  the  king  was  seised  of  his  moiety  jure  carafUB, 
therefore  it  shall  attend  the  Crown,  and  go  to  his  eldest  son* 

By  the  31  H.  8,  c.  3,  and  six  other  private  Acts,  a 
great  part  of  the  lands  in  Kent  have  been  disgavelled,  so  as 
to  destroy  their  partible  quality  and  make  them  descendible 
to  the  eldest  son,  according  to  the  course  of  the  common 
law  (A);  but  it  has  been  held,  that  these  lands  have  lost  no 
other  of  the  qualities  belonging  to  gavelkind  land  than 
their  partibility  (t). 

758.  Lands  of  gavelkind  tenure  are  subject  to  curtesy  Curtesy^. 
and  dower.     By  the  custom  of  gavelkind,  a  man  may  be 
tenant  by  the  curtesy  without  having  any  issue  (A),  but  he 
is  entitled  to  have  only  a  moiety  of  the  wife's  land,  and  if  he 
marries  again  it  ceases  (/). 

So,  likewise,  the  wife,  by  the  same  custom,  is  to  have 
afler  the  death  of  her  husband  a  moiety  of  his  inheritance 
in  gavelkind,  to  hold  as  long  as  she  continues  unmarried 
and  chaste  (m) ;  and  a  woman  cannot  waive  this  dower  and 
claim  dower  at  common  law,  for  where  gavelkind  is  the  lex 
hciy  it  must  govern  the  property  of  that  place  (m),  and  in 
that  ca^  the  dower  must  be  a  moiety,  and  not  a  third  of 
the  inheritance,  as  at  common  law  (n). 

ig)  GlanT.,  1.  7,  c.  3.  Ga^dk.  135  et  teq. 

(A)  lIn8t.l40.b.;Rob.onGaTelk.  (m)  Hunt  ▼.  Gilhume,  Cro.  EL 

75.  121 ;  S.  C.  nom.    Huni  imd  Gil- 

(0  1  Sid.  77  ;  Ler.  80;  2  Keb.  bom*9  ease,  1  Leon.  133;    Lamb. 

288.  616. 

(i)  I  Inst.  30.  a.  (n)  Sav.  91. 

(0  Lamb.  615;  1  Inst.  30.  a.;  Rob. 
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Tpwa.  759.  All  g^yeUdnd  knd  is  devisable,  £>r  being  from  tfie 
jipgiwnmg  allodial  it  followed  the  rules  of  the  civil  laW| 
which  permits  any  person  to  make  his  will(o) ;  but  hj  the 
e»pross  weeds  of  the  Statute  of  Frauds,  which  is  re-^iacted 
by  Utt  7  W.  4  &  1  Vict,  a  26  the  devise  of  these  as  of 
other  lauds  must  be  in  writing. 


760.  Hdrs  in  gavelkind  shall  make  partition  as  psr* 
cenos,  and  a  writ  of  partition  lies  between  them  as  it  doei 
between  pafceners  at  common  law  (p),  and  in  the  dedaiatiftn 
upon  such  writ  the  custom  must  be  mentioned,  as  to  aty 
that  the  land  is  of  the  custom  of  gavelkind;  but  it  is  ne- 
cessary to  prescribe,  for  though  the  custom  is  difl&rent  frosi 
the  general  law  of  the  kingdom,  it  must  be  taken  notice  of 
PMKriptkm  to  the  judges,  yet  tiiere  is  no  necessity  for  prescribing,  be- 
cause it  is  fer  lodifi) ;  so,  it  is  sufficient  for  any  cme,  who 
win  entitie  himself  by  the  custom  of  gavelkind,  to  plead 
that  the  land  is  in  Kent,  and  of  the  nature  of  gaveOdnd, 
vrithout  pleading  the  custom  generally;  but  if  any  one  will 
plead  the  custom  of  devisii^  or  of  havii^  a  moiety  as  te» 
nant  by  the  curtesy  or  in  dower,  he  must  plead  the  custom 
specially,  for  gavelkind  is  the  general  law  of  the  place, 
and  not  a  particular  custom,  and  the  judges  only  take  notice 
of  the  general  and  not  of  the  special  customs  of  gavel- 
kind(y). 

(o)  Rob.  Gav.  234.  {q)  Launder  t.  Brookt,  Cio.  Car. 

{p)  Litt.  Tbi.,  sect.  265  ;  1  Inst.      562  ;  Lamb.  595;   Rob.  on  Gavelk. 
175.  41  et  »tq. 
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SECTION  V. 

FRANKALMOIONE. 

§  761.  Firmiiaimoiffnetxeiptedouio/  |   $  762.  Sphitutt  8er9iee$  htlong  /• 
tk€  Statute,  I  thii  Temur9. 


§  761.  Frankalmoigne,  another  tenure  which  is  excepted  Frankalmoigne 
out  of  the  statute  12  C.  2,  c  24,  is  that  whereby  a  religious  SSlte!'"*' 
corporation  aggregate  or  sole  holds  lands  of  the  donor  to 
them  and  their  successors,  and  the  service  they  had  to  perform 
being  divine,  they  were  not  bound  to  do  fealty  (r),  but  if  a 
tenant  in  frankalmoigne  alien  his  land  or  tenement  in  fee,  to 
hold  of  die  lord  by  the  same  services  as  he  held,  the  alienee, 
although  he  be  an  ecclesiastic,  shall  hold  it  by  fealty,  for  he 
cannot  hold  it  in  frankalmoigne,  because  since  the  Statute  of 
Quia  Emptores,  18  Ed.  1,  c.  1,  he  cannot  hold  it  of  the 
grantor,  unless  under  a  licence  granted  by  virtue  of  the 
l&2Ph,&M.c.  8,  s.54(*> 

A  tenant  in  frankalmoigne  is  not  only  exempted  from  all 
temporal  services,  but  the  lord  of  whom  he  holds  is  likewise 
bound  to  acquit  him  of  every  service  and  fruit  of  tenure, 
which  the  lord  paramount  may  demand  of  the  land  holden 
by  this  tenure  (0- 

762.  Spiritual  tenure  is  twofold,  namely,  tenure  by  frank-  Spiritual  ser- 
almoigne,  and  tenure  by  divine  service ;  and  the  services  to  SiTtennref 
be  performed  are  either  spiritual,  as  prayers  to  God,  or  tem- 
poral, as  the  distribution  of  alms  to  the  poor  {u\  as  in  the 
latter  case  is  the  office  of  the  queen's  almoner  (or),  which  is 
usually  given  to  the  Archbishop  of  York,  with  the  title  of 
Lord  High  Almoner  (y).    As  the  manner  of  celebrating 

(r)  1  Intt.  93,  95.  (n)  Id.  95. 

(«)  Id.  98  ;  2  Inst.  502.  (;r)  Id.  94. 

(/)  1  In>t.  99,  100.  (y)  Harg.  Co.  Lttt.  94.  a.,  n.  (6). 
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Tmnvrnmn.  divine  Bemce  has  been  altered  by  several  Btatates,  it  is  suf- 
fident  if  a  tenant  in  frankalmoigne  perform  such  divine  ser- 
vioe  as  may  now  lawfully  be  performed  (z). 

As  the  divine  service  which  ought  to  be  performed  is 
never  ascertained  by  the  deed  on  creating  the  tenure  of 
fiankalmoigne,  no  distress  can  be  made,  although  it  be  not 
performed;  but  in  default  of  performance,  the  defaulter  is 
amenable  to  the  ordinary  or  visitor,  who  may  punish  him 
for  the  same  (a).  But  tenure  by  divine  service  differs  from 
that  of  frankalmoigne  in  respect  of  the  certunty  of  the  8er> 
vices  to  be  performed,  and  of  the  remedy  by  distreas  to 
which  such  tenants  are  liable  on  non-performance  of  the 
stated  services.  Fealty  also  is  incident  to  divine  service, 
though  not  to  frankalmoigne.  Neither  of  these  tenures 
can  be  created  by  a  subject  at  this  day,  in  consequence  of  the 
above-mentioned  statute  18  Ed.  1,  and  the  12  C.  2  expressly 
provides  that  frankalmoigne  shall  be  subject  to  no  other  or 
greater  services  than  it  was  befbre. 

(j)  1  Inst.  95.  b.  (m)  Utt.,  wet.  136 ;  1  Inst.  96.  a. 
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CHAPTER  III. 

OPYHOLD,   AND    OTHER   LIKE   TENURES. 


SXCT.   I. 

I  764.  Common  corrHOLDt. 

Sbct.  II. 
f  919.  Priyilxobd  copyholds. 


§  763.  There  are  three  kinds  of  tenure  of  lands  still  exist- 
ing, being  excepted  from  the  12  C.  2,  c.  24,  which,  from  the 
nature  of  the  services  to  be  performed,  were  considered  of 
base  tenure,  and  still  retain  many  vestiges  of  their  original ; 
these  are  tenure  by  copy  of  court-roll,  or  copyholds  derived 
fix)m  pure  riUenage,  customary  freehold,  and  tenure  in  an* 
dent  demesne,  which  two  are  species  of  privil^ed  viUenage. 


SECTION  L 

COMMON  COPTHOLDS. 

764.  This  branch  of  the  subject  comprehends  the  follow- 
ing particular?  entitled  to  notice : — 

1.  What  is  a  copyhold,  and  the  requisites  thereto. 

2.  Incidents  to  copyholds. 

3.  Demise  of  copyholds. 

4.  Bights  and  interests  of  lord  and  tenant. 

5.  Estates  in  copyholds. 
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6.  Alienation  of  copyholds. 

7.  Extinguifihrnent  of  copyhold  tenure. 

8.  Injniiee  in  respect  of  copyhold  lands,  and  their  reme- 
dies (a). 


L  aSl^at  i»  a  (iDojpsl^oOl,  anil  tie  JBittpiisim  t^mto. 


§  765.  DefMHom  qfa  Copyhold, 

Wkmt  meeeaary  to  eotutituie 
M.  Momor, 

766.  Copyhold  wot  ^nmMIe   m 

thia  Day. 

767.  Remama  Copyhold  qfttr  St- 

768.  Copyhold  wmot  hoaidU  TSmeo 

demiaable. 


f  768.  Thouyh  it  wtay  wot  haoe  hem 
elwayo  demuttd. 
In  COM  qf  BaehMa, 
im.myhU    and    LMUitut    qf 
Copyholder    regnleUd  if 
Ctutom, 
frhatCuitomeehaUhedeemti 
reaeomthle. 


Definition  ofa        §  766.  A  copy  hold  is  wheie  a  man  is  seised  of  a  manors  m 
^^^  which  there  is  a  custom  that  has  existed  time  out  of  mind, 

that  certain  tenants  within  the  same  have  used  to  hold  lands 

and  tenements  at  the  will  of  the  lord,  according  to  the  cos- 
WhatMoesnry  tom  of  the  manor,  and  they  are  called  tenants  by  copy  of 
muior.  eourt-roH,  because  they  have  no  other  evidence  concerning 

thar  tenements  than  the  copies  of  the  court-rdL 

To  constitute  a  copyhold  four  things  are  essential,  viz. — 

1.  To  be  time  out  of  mind;  2.  To  be  parcel  of  a  manor; 

3.  Demisabiliiy;  and  4.  Custom. 

1.   To  be  Time  out  of  Mmd. 

Copyhold  not         766.  A  copyhold  ought  to  be  time  out  of  mind,  for  it 
^^y,  ^^       cannot  begin  at  this  day;  therefore,  if  the  lord  grants  land 
by  copy,  what  has  not  been  granted  before,  it  is  no  copy- 
hold (i),  though  it  continues  in  grant  for  any  number  of 


(a)  Bract.,  1. 2,  c.  8,fol.  26;  Calth.  (b)  Kew^e  tmd  Carter*9  cMf,  1 

on  Copyh.  51,  54  ;  and  see  Reayr.      Leon.  56. 
Buntinyton,  4  East,  276. 
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jean  ihort  of  Mijic),  and  held,  that  the  lord,  though  be      t«ottbb«. 
afterwards  granted  it  for  a  farther  term  of  years,  might, 
nevertheless,  enter  as  npon  a  tenant  at  will  (d);  but  a  con*- 
tinnaiiee  in  grant  for  upwards  of  fifty  years  without  intor^ 
mption  was  held  to  fix  a  customary  intere8t(if). 

2,   To  be  Parcel  of  a  Maiunr. 

767.  A  copyhold  ought  to  be  parcel  of  a  manor,  or  within  Remains  copy- 
a  manor  (e),  but  it  is  not  necessary  that  it  continue  parcel,  ^ennoe,  when. 
for  if  the  lord  grants  the  inheritance  of  all  the  copyholds 

within  the  manor,  whereby  they  are  severed  from  the  manor, 
yet  the  copyholds  remun  {/) ;  so,  if  the  lord  grants  the  in- 
heritance, it  remains  copyhold,  and  shali  pay  rents,  heriots, 
and  other  services  to  the  feoffee,  and  shall  be  subject  to  for- 
feiture for  alienation,  &c.  as  before ;  but  suit  of  court  and 
fine  upon  alienation  are  gone,  and  if  such  copyholder  will 
alien,  there  is  no  means  but  by  a  decree  in  Chancery  (y). 

3.  DemisabUUy. 

768.  So,  a  copyhold  ought  to  be  at  all  times  demised  or  Copyhold  most 
demisable  (A),  and  it  must  have  been  so  time  out  of  mind  (t) ;  demisable)™^ 
and  it  cannot  be  created  by  operation  of  law,  and  therefore, 

where  wastes  are  severed  from  the  manor,  by  a  grant  of  the 
latter  with  exception  of  the  former,  the  copyhold  is  become 
fireehold,  though  the  copyholders  continue  to  have  a  right  of 
oommon  in  the  waste  by  immemorial  custom,  and  the  land 
will  be  ft-eehold,  and  not  continue  copyhold  (t)b 

But  it  is  sufficient  if  it  be  demisable,  though  it  have  not  though  it  may 
always  been  demised  (t) ;  therefore,  if  the  lord  holds  a  copy-  always  de- 
hold,  which  escheats  to  him,  in  his  hands  for  many  years,  he 


miaed. 


(c)  Tavemertmd  Cframweir» ea§€,  (g)  Copyhold  eatei,  Ca.  10;  4  Co. 

3  Leon.  107.  25  a. 

id)  Id.  108.  (A)  1  Inst.  58.  b. 

(e)  1  Inst.  58.  b.  (t)  Revell  ▼.  JoddreU,  2  T.  R. 

(/)  M€twieh*9  etU€,  4  Co.  26  b;  415. 

S.  C.  nom.  Melwieh  ▼.  L«M«r,  1  (k)  1  Inst.  58.  b. ;  ^enek't  c«e, 

Cro.  El.  102.  4  Co.  31. 
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may  afterwards  demise  it  by  copy  (/) ;  so,  if  it  comes  into 
his  hands  by  any  other  means  (/),  and  his  heir  or  assgnee 
may  afterwards  re-grant  it(/) ;  so,  if  a  copyholder  takes  a 
lease  or  other  estate  of  the  manor,  or  of  hiscopyhold,  where- 
by his  copyhold  is  destroyed,  yet  the  land  may  afterwards 
be  granted  by  copy,  for  it  was  always  denusable  (m);  so,  if  a 
lord  after  a  copyhold  escheats,  demises  the  manor  and  the 
escheated  tenements  by  express  word,  yet  it  may  afterwards 
be  granted  by  copy,  for  it  was  always  demisable  (n) ;  for  tlie 
demise  of  the  manor  includes  that  copyhold  as  parcel  of  llie 
demesnes,  and  the  naming  of  it  ognifies  nothing  (n) ;  but 
if  the  lord  leaves  such  escheated  copyhold  for  life  or  years, 
or  conveys  it  for  any  other  estate  except  at  will,  it  cannot 
afterwards  be  granted  by  copy,  for  it  was  not  always  denu- 
sable (o) ;  so,  if  he  make  a  feoffinent,  and  aft;erwaids  enters 
for  a  condition  broken  ( jp) ;  so,  if  the  queen,  being  lady,  by 
letters-patent  grants  an  escheated  copyhold,  &c.,  not  know- 
ing of  it,  it  shall  be  the  same,  though  she  was  deceived  {q); 
so,  if  the  land  is  extended  upon  a  statute  or  recognizanoe 
acknowledged  by  the  lord,  or  the  wife  of  the  lord  has  the 
land  assigned  to  her  for  her  dow^r,  the  land  can  never  after 
be  granted  by  copy  {q) ;  for  although  these  impediments  are 
by  acts  in  law,  yet,  being  lawftd  interruptions,  the  land  can- 
not be  granted  any  more  by  copy  (r) ;  sed  secus  if  by  a 
wrongful  act  it  has  ceased  to  be  demisable,  for  when  such  act 
is  avoided  the  land  may  be  regranted  by  copy  (r),  as  if  a 
copyhold  has  been  recovered  by  false  verdict,  or  an  eironeoos 
judgment  (r);  so,  if  a  husband,  seised  of  a  manor  in  li^t  of 
his  wife,  grants  by  indenture  an  escheated  copyhold,  &c.,  the 
wife  after  his  death  may  regrant  it  by  copy  (s) ;  so,  the  same 
law  is,  if  tenant  for  life  lets  a  copyhold,  parcel  of  a  manor, 

(0  1  Inst.  58.  b. ;  F)ren€h*9  ea$e,  Lee  t.  Boothby,  etip. 
4  Co.  31.  (p)  Frenek*e  cuee,  n^. 

(«)  Fireneh'e  eaee,  eup.  /  Say.  70,  (?)  W.  Jo.  449. 

pi.  145.  (r)  Fmeh*9  ea$e,  etgf. 

(n)  Lee  t.  BaotUy,    Cro.   Car.  («)  Qme^ie  t.  Bmekf,  QtQ,  EL 

521.  459. 

(o)  Freheh*9  eaee,  4  Co.  31  a; 
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and  dies,  it  shall  not  destroy  the  custom  as  to  him  in  rever-      tknubbs. 
sion  (t) ;  see  ako  turiher,  past^  §§  839  etseq. 

4.  Custom. 

769.  Custom  has  been  said  to  be  the  life  and  soul  of  copy-  Rights  and 
hold  tenure  (u),  for  what  a  copyholder  may  or  ought  to  do,  TOpyhoWer 
or  not  to  do,  the  custom  of  the  manor  directs  (r) ;  for  although  ""cg^^^  ^J 
a  copyholder  is  called  a  tenant  at  will,  yet  he  is  so  secundum 
consuetudinem  manerii^  and  it  is  held  that  these  words  were 
not  to  bound  the  lord's  pleasure  in  the  determination  of  his 
will,  but  meant  only,  that  the  tenant,  as  long  as  he  continued 
tenant,  was  to  hold  the  land  under  those  terms  and  conditions 
which  the  custom  had  established  (x). 

Customs,  so  far  as  iJiey  relate  to  copyholds,  are  either 
general  or  particular:  general  customs  extend  to  all  kinds  of 
manors,  they  are  the  lex  loci,  of  which  the  courts  take 
notice  (y);  but  particular  customs,  which  are  peculiar  to 
some  manors  only,  must  be  specially  pleaded,  and  will  be  • 
construed  strictly.  A  custom  must  be  immemorial  (jzr),  there- 
fore a  privilege  attached  to  an  ancient  messuage  cannot  be 
claimed  in  respect  of  a  tenement  recently  built  (a) ;  so,  it 
must  be  reasonable,  and  if  not  contrary  to  reason  may  be 
allowed  (ft);  so,  it  is  sufficient  to  shew  that  it  is  reasonable 
in  its  conunencement,  and  it  need  not  be  intended  to  have  a 
lawful  conunencement  by  grant,  &c.  (c) ;  see  further  as  to 
custom  and  prescription,  post.  Title  to  Things  Keal. 

A  custom  may  be  reasonable,  though  it  be  contrary  to  a  What  customs 

1  •  />  1  ax.  j.  r  11  •   J  B^^  ^  deemed 

rule  or  maxim  of  law,  as  the  custom  oi  gayelbind  or  reasonable. 
Borough-English,  (see  ante,  §§  749,  753  et  seq.)     So,  a  cus- 
tom may  be  reasonable,  though  there  be  a  general  provision 
by  statute  to  the  contrary,  if  the  custom  is  not  expressly 

(/)  CbiMtMf  T.  Rutiy,  Cro.  El.  (z)  Co.  Cop.,  s.  33 ;  Jaekman  v. 

459;  see  also  2  RoU.  Abr.  271.  Hodde$don,  I  Cro.  EL  352. 
(«)  Brawne'9  eate,  4  Co.  21.  (a)  Dunatery.  Truider,  5  T.  R.2. 

(v)  1  Inst.  63.  a.  (6)  1  Inst.  62.  a. 

(«)  I  Str.  452.  (c)  Oateward'9  eoMe,  6  Co.  60  b. 

(y)  D«T.  31b;  Salk.  184. 
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TgNUBBB.  taken  awaj,  as  a  cuBtom  that  a  tenant  within  the  Cinqne 
Ports  shall  not  be  in  wa]:d(<Q;  so^a  cnstom  shall  be  reason- 
able>  though  the  right  of  another  be  restrained,  as  a  custom 
that  all  the  inhabitants  of  a  vill  shall  grind  all  the  com  they 
use  at  the  lord's  mill  {e) ;  but  a  custom  for  inhabitants  to 
grind  all  their  grain  whatsoever  by  them  spent  or  sold  was 
held  to  be  void  (/) ;  see  further  as  to  customs,  post,  Tttlb 
TO  Thinos  Beal  ;  and  as  to  the  statutory  proyisions  re- 
specting copyholds,  see  Dig.  P.  i.  ii.  tit.  Coptholds. 


n.  XnttlKents  to  (ZDops&oftr  ^mutr. 

The  fhiits  and  appendages  of  copyhdd  tennre,  wind  aze 
all  reserved  by  the  12  C.  3,  at6  ftalty  and  servicos,  fines,  re- 
liefs and  heriotS)  wardship  and  eecheatp. 


I.  ^$a}t^  enl!  Stn^ixm. 


§  770.  JirUi  FMiy  watmdU. 

771.  By  whom  Suit  qf  Court  may 

be  done. 

772.  Suit  qf  CbUtt  may  he  doM 

hy  Attorney,  when. 
Suit  by  Women. 
Suit  by  Corporaiions. 


§772.  Smt   by  Joimt^ienmOe  md 
Copareenere, 

773.  Different  Kinds  qf  Reni. 

774.  Los9  qfRent. 

775.  ApportioiMnaa  ^Memi, 

776.  Becovery    qf  Rent  by   Die- 

trete. 


776.  Time  no  Bar  to  a  Dietreee,  when. 


What  fealty  §  770.  Fealty,  which  was  common  to  every  species  of  te- 

waa  an  la.  nuje^  except  ihmkalmoigne,  signifies  the  oath  which  was  ad- 
ministered to  every  tenant  of  fidelity  to  the  lord,  and  to  do  suit 
at  his  coiu1;(^);  the  neglect  of  it  might  be  distrained  for(A)» 


(d)  By.  288,  289  ;  Palm.  543.  288 ;  Ld.  Uabridye  ▼.  Siuoetand,  I 

(«)  1  RolL  Abr.  559.  Yes.  56. 

(/)  ffarbyn  v.  Greene,  Hob.  189;  (^)  Co.  Cop.,  s.  19  ei  aey. 

tot  aO^  Cory  ton  w,  lAtkeby,  2  Sannd.  (A)  C^rawley  t.  KmyomiU,  Koy, 

112  ;  Chapman  v.  Ftexman,  2  Vent.  24. 
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which  was  fbimerlymuch  insiflted  on(t),  and  could  not  be  done      tiwubkb. 
by  attorney  (j)y  nor  by  an  infant  in  person  (A),  but  is  now 
usually  respited  by  a  small  payment,  and  entered  as  re- 
spited (Q^  and  equity  has  in  some  instances  relieved  against 
the  consequences  of  such  neglect  (m). 

The  word  <' service/'  in  its  largest  sense,  comprehends 
not  only  fealty  but  also  heriots  and  reliefs,  &c.,  but  in  a  re* 
stricted  sense  is  confined  to  suit  of  court  and  certain  renta 

1.  Suit  at  Court. 

771.  As  to  suit  of  court,  every  copyholder  was  and  still  is  By  whom  euit 
bound  to  attend  the  lord's  court,  and  to  perform  the  duties  ^  ^  done.^ 
of  a  homager,  and  it  seems  that  the  lord  may  hold  a  court 

as  frequently  as  he  pleases,  if  custom  has  not  fixed  the 
periods  (n) ;  and  if  a  copyholder  resident  within  the  manor 
does  not  appear  nor  essoign,  after  a  general  notice  affixed  on 
the  diurch  door,  he  may  be  amerced  (o). 

772.  Suit  of  court  by  freehold  tenants  may  be  done  by  Salt  may  be 
attorney,  but  the  tenant  cannot  make  an  attorney  by  pa-  tomey J 
Tol  ip) ;  copyholders  cannot  make  suit  by  another,  as  they 

are  not  within  the  20  H.  3,  c.  10  (q),  but  if  a  copyholder  be 
dwelling  at  a  distance  from  the  manor,  a  general  notice  of 
the  holding  the  court  is  not  sufficient  to  make  his  absence  a 
wilful  refusal  or  "  cause  of  forfeiture  (;),"  unless  he  is  living 
at  an  inconvenient  distance,  in  which  case  notice  to  his  bailiff 
18  sufficient  (q);  so,  illness,  or  the  discharge  of  a  great  office, 
are  good  excuses  of  absence  {q). 

(t)  1  Inst.  92.  and  Craiftn. 

\j)  Id.  93.  (n)  Co.  Cop.,  8.  31 ;  2  Watk.  on 

\k)  Combe' 9  ea$e,  9  Co.  76  a ;  Cop.  19. 

Fhperr.  H€dginffham,2Clian»Bjep,  (o)  BelJUld  t.  Adami,  3  Bulstr. 

56.  80 ;  S.  C.  nom.  Souikeoi  w,  Admu, 

(/)  Harg.  Co.  Litt.  68.  b.,  n.  (5).  1  RoU.  Rep.  256. 

(m)  Cojrr.  Higford,2Vem.  664 ;  (p)  Kitch.  145. 

dting  Cudmore  ▼.  Raven,  lb.,  dted  (g)  Sir  John  Braunehe*9  eaoo,  1 

Prec.  in  Chanc.  574,  nom.  Sdmore  Leon.  104. 

R  R  2 
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Suit  may  be  done  bj  a  feme  sole  or  a  widow  in  a  isosr 
Soiby  voaa.  tomaij  couit,  but  a  woman  cannot  sit  on  the  homage  to  tcy 

imies  in  a  oourt-baion  at  common  hiw^  where  €be  suitoiB 

aie  jodgeB  (r);  ao,  a  widow  cannot  make  presentment  anleas 

the  husband  died  without  an  heir(«). 
SriT^cor.  A  corporation  cannot  do  suit,  because  they  can  only  doit 

by  attorney,  and  whether  a  corporation  can  hold  lands  by 

copy  of  court  roll  is  not  decided  {t). 
S«i  by  joint-         J(unt-tenant8  and  coparceners  are  but  as  one  tenant  to 
eopuvcnoB.       the  lord,  and  shall  therefore  do  but  one  suit  (t<),  except  where 

the  lands  are  held  of  the  queen (o);  but  tenants  in  common 

take  seyend  estates,  and  must  severally  do  suit  (117). 

2.  Rents. 

Diflerent  imids  773.  Bents  reserved  by  the  lord  are  called,  generaUj, 
rents  of  assize,  because  they  were  usually  asdzed  or  reduced 
to  a  certainty,  and  are  thus  distinguished  from  the  rents  for 
life,  years,  or  at  will,  which  are  variable  and  uncertun  (x) ; 
and  these  were  reserved  equally  on  the  grants  of  freehold  as 
on  those  of  copyhold  lands  (x) ;  but  those  paid  by  freeholders 
are  called  *'  chief  rents ;"  if  the  rent  reserved  was  in  lieu 
of  all  services,  it  was  on  that  account  called  a  quit  rent  (jt), 
and  being  usually  paid  in  silver  was  called  ^*  white  rent,"  in 
distinction  from  that  paid  in  specie,  as  in  pepper,  cummin, 
&C.,  which  was  called  ''  black  rent,"  see  fruiiher,  ante,  §  154. 

Lonofrent.  774.  A  rent  originally  reserved  in  respect  of  copyhold 

property  may  be  lost  by  suffering  it  to  be  received  for 
many  years  by  the  lord  of  another  manor,  as  may  happen 
where  two  manors  become  united  in  one  person,  and  aftei^ 
wards  get  again  into  the  hands  of  different  owners;  thus, 

(r)   2  Inst.  119;  6Ub.  Ten.  bj  Bridgman,  135. 
Watk.357,  475»  (N.  10,  168).  («)  Kitch.  108. 

(«)  F.  N.  B.  159 ;  2  Watk.  Cop.  (r)  F.  N.  B.  159,  L. 

69,  70 ;  1  Scriy.  Cop.  432.  (w)  Bruerton*9  ewe,  6  Co.  1. 

(0  Co.  Cop.,  1.49;   1   Ca.  and  (x)  2  Intt  19. 

Opin.  186;  Duke  Char.  Ui.  24,  bj 
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where  the  lord  of  the  manor  of  D.,  which  he  purchased  from      tbwubbs. 

B.,  who  was  formerly  owner  of  both  I.  and  D.,  brought  his 

bill  to  compel  payment  of  rent  out  of  a  copyhold  held  of 

the  manor  of  I.^  though  he  had  no  other  evidence  to  shew 

for  it  but  that  it  had  been  paid  to  him  for  twenty  years^  the 

Court  decreed  to  him  the  arrears,  Stewards.  Bridger{y)\ 

and  it  was  there  sud,  that  in  case  of  encroachment  of  rent, 

if  the  tenant  makes  but  one  payment  of  more  than  is  due, 

he  shall  never  go  back  from  it  {z). 

775.  The  doctrine  of  apportionment  of  rents  is,  as  a  rule.  Apportionment 
applicable  to  copyholds;  therefore,  a  lord  seised  in  fee  may, 

on  a  re-grant  of  copyholds,  apportion  the  rent,  in  the  same 
manner  as  in  the  case  of  freehold  lands  held  by  an  ancient 
quit  rent  (a) ;  the  effect  of  such  apportionment  being  a  re- 
lease and  extinguishment  of  the  residue  of  the  rent  as  to 
the  particular  lands  re^granted  (ft) ;  but  see  as  to  cases  where 
the  rents  can  or  cannot  be  apportioned  in  a  re-grant  of  es- 
cheated copyholds,  Co.  Cop.>  s.  41,  tr.  91. 

776.  The  lord  may  distrain  for  rents  of  assize  of  common  RecoYerir  of 
right(c);  and  by  the  4  G.  2,  c.  28,  s.  5,  all  persons  have  "^    ^ 
the  like  remedy  by  distress  for  rents  of  assize,  chief  rents, 

and  rents  seek,  as  in  case  of  rents  reserved  upon  lease,  and 
the  lord  may  distrain  the  copyholder,  or  he  may  seize  the 
land(d). 

So,  the  lord  of  a  manor  may  avow  for  a  rent  issuing 
out  of  a  copyhold,  for  rent  is  a  duty  at  the  common  law  (e). 

In  Eldridge  v.  Knott  {f)^  it  was  held,  that  no  length  of  Time  no  bar  to 
time  within  the  period  limited  by  the  32  H.  8,  c  2,  (one  of  J^^*""' 
the  old  Statutes  of  Limitations,  see  Dig.  P.  m.  tit.  Limit- 
ations), for  the  recovery  of  customary  rents,  is  a  bar  to  a 
distress  for  quit  rents ;  and  mere  length  of  time,  unaccom- 

(y)  2  Vem.  516.  (c)  litt.,  sect.  213 ;  1  Inst.  142.  a. 

(x)  SUwmrd  r,  Bridger,  2  Vera.  (d)  Rivet  ▼.  Dowe,  Noy,  135. 

516.  (0  LatiffhterT,  Humphrey,  Cro. 

(a)  Kitch.  170.  El.  524. 

(b)  Beay  r.  Hunimgttm,  4  EaBt,  (/)  Cowp.  214. 
271. 
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TBKUR«8. 


paoied  with  anj  circumfitanoefl,  ia  not  of  itadf  a  Boffiaent 
ground  to  presume  a  rdeaae  or  eztinguuhment  of  Boch 
a  rent;  and  in  that  caae  it  was  added,  that  a  presomptioii 
firom  mere  length  of  time  in  support  of  a  right,  was  very 
different  from  a  presumption  to  defeat  a  xigfat(^). 

Copyhdds  not  being  within  the  8S  EL  8,  c  37,  the  ar- 
rears of  rent  for  copyhold  tenements  cannot  be  reooTered  by 
executors  in  an  actioii,  or  by  distress  under  the  proriooos 
of  that  act(A).  As  to  remedJes  in  equity  fcft  lords  of 
manors,  see  past,  §  903. 


II.  ^r^ncs. 


f  778.  Fine  due  on  Change  tifTnumi 
mr  Lord. 
On  Change  of  Tenant, 
On  Change  qf  Lard. 

779.  Pereomfrom  vAom  dme, 

iSVuMi  the  ffeir* 
From  Devieee  qfHeir. 

780.  Ftne  due  from  Smrrenderee, 

from  Vendee  in  eaee 
qfDruet  far  Sale. 

781.  Fhte  due  from  Remainder' 


7S2.  Pereone  iaaing  legal  or  efui- 
table  Eetate,  when  mat  Ua- 
hie  to  pag  Fine. 

783.  Eseeutore,    Sf'C.t    liable,    or 

otherwiee. 
Tenant  in  Dower  or  by  Cur^ 
teeg, 

784.  Joint'tenmUe. 
Copareenere, 

785.  Tenanle  in  Common  to  pay 

dietinet  Finee. 
Dietinet   Finee   payable   on 
eeveral  Tenemente, 

786.  Commieeionere  qf  Bankrupt. 


f  786.  In  the  eaee  qfan  Bsfenf,  tfc. 
7S7.  Oenerml  and  epeaU   (kea* 


788.  Fine  certain. 

789.  Fine  uneertain. 
Fhteueuetbei 

790.  WMtieareaeoniableFSae,or 

otherwiee, 

791.  Amount  qf  Fine  m   eaee  e{ 

Tenaniefor  L^,  9ft, 
Fbue  on  Jlenewal  qfLieee. 

792.  Fine  to  be  aeeeeeed  by  Larder 

Steward. 
By  the  Homtaga* 

793.  Several  Fmee  in  eaee  qfeeeeral 

Set  vieee, 

794.  Place  qf  Aeeeeameni, 

795.  Entry  qf  MeeeeaemU  an  the 

Rolle. 

796.  Demand  qffhe  Fine, 
fknder  qf  the  Fine. 

.  Payment  qfFine  eartain. 
,  Payment  qf  Fine  uneertaia, 

800.  Payable  by  tke  Purdkam^ 

by  Memrnnder^mea. 

801.  Meane  qf  recovering  a  Fiat, 


797. 

798. 
799. 


{(g)  BldridgeT,Knott,Cwfp.llA. 

(A)  OgneTe  eaee,  4  Co.  60 ;  Ap^ 
pUian  T.  DoUy,  Yely.  135 ;  8.  C. 
nom.  AppMon  t.  Bnaiy,  1  Broiml. 
102 ;    Sonde  t.  Hempeton,  2  Leon. 


109;  S.  C.  ttom.  Brotmiare^ &r 
Wm.  Cordel,  Id.  252;  S.  C.  bom. 
Barl  qf  Weetmoreland^e  teee,  S 
,59. 
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{  777*   Fines  payable  to  the  lord  were  a  burdeoscHne      trwp»b8. 
incident  to  knight's  service^  which,  on  the  abolition  of  this 
last  tenure,  were  expressly  reserved,  by  the  12  C.  2,  to  the 
oopyhold  tenure.    On  this  subject  the  IbUowing  points  are 
entitled  to  notice,  that  is — 

1.  When  and  from  whom  the  fine  is  due. 

SL  Quanlity  of  the  fine. 

3.  Assessment  of  the  fine. 

4  Demand*  tender,  or  payment  of  the  fine. 

5.  Becovery  of  the  fine. 

1.  fFhen  and  from  whom  the  Fine  is  due, 

778.  A  fine  may  be  due  either  on  the  change  of  the  te-  Fine  due  on 
nant  or  of  the  lord.   When  the  fine  is  due  on  the  change  of  teni^or  lord, 
the  tenant,  it  is  immaterial  whether  it  is  by  the  act  of  God,  On  change  of 
as  the  death  of  the  tenant,  or  by  the  act  of  the  party,  as  by 
his  alienation,  and  in  tiiis  case  it  is  said  to  be  due  without 
any  special  custcHD,  being  almost  an  incident  to  copyhold 
tenure(t),  for  this  fine,  when  due  on  the  death  of  the  tenant, 
was  of  the  nature  of  the  primer  seisin  of  knight's  service 
before  its  abolition  (A);  and  the  fine  on  the  alienation  of  the 
tenant  was  of  precisely  the  same  nature  as  the  feudal  bur- 
den which  tenants  in  chivalry  had  be^i  subject  to  before 
the  12  €.  2  (I). 

The  fine  due  on  change  of  the  lord  can  only  be  where  On  clumge  of 
the  diange  happens  by  the  act  of  Ood,  and  not  by  the  act 
of  the  party,  and  even  in  the  first  case  it  will  not  be  due 
without  a  special  custom  (m);  in  the  latter  case,  a  custom  to 
have  a  fine  on  any  change  of  the  lord  of  the  manor,  by 
alienation  or  demise,  is  against  law,  for  by  this  means  the 
tenant  might  be  Of^ressed  by  a  multitude  of  fines  (it).  But 
where,  by  the  custom  of  a  manor,  any  fine  is  due  on  the 
deatii  of  the  lord,  held,  that  the  customary  general  fine  or 
gressunii  as  distinguished  from  the  fines  payable  on  the 

(0  Grmitr.A*ile,2  Dongl. 724,  n.      292 ;  Watk.  on  Cop.  286. 
(k)  2  Comm.  98.  (m)  2  Doagl.  724. 

(0  See  Kitch.  103 ;    Gilb.  Ten.  (»)  1  Inst.  59.  b. 
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TEwuRBg.  death  or  alienation  of  the  tenant^  which  are  called  "  dropping 
fines,"  was  not  restricted  to  those  claiming  bj  deecent^  and 
therefore,  that  the  husband,  tenant  for  life  nnder  a  marriage 
settlement^  was  entitled  to  a  fine  upon  the  death  of  his 
wife,  the  last  admitting  lady  (n). 


Penons  from 
whom  due. 

From  the  heir. 

From  deriBee 
of  heir. 


Pine  doe  from 
surrenderee. 


Surrender  on 
condition. 


779.  As  to  the  persons  from  whom  due,  in  the  first  place, 
if  a  copyholder  dies,  a  fine  is  due  to  the  lord,  on  the  admit- 
tance of  the  heir,  and  that,  it  should  seem,  without  any  spe- 
cial custom,  see  anUy  §  778 ;  and  if  the  heir  die  before  ad- 
mittance, this  shall  not  prejudice  the  lord  as  to  his  fine; 
therefore,  the  heir  or  devisee  of  such  heir  cannot  compel 
admittance  except  upon  the  payment  of  a  double  fine(o); 
so,  in  case  of  a  surrender  by  heir  before  admittance,  see 
infra,  §  780. 

780.  As  a  rule,  if  a  copyholder  surrender,  a  fine  is  duti 
upon  the  admittance  of  the  surrenderee  (/?);  but  if  a  copy- 
holder in  fee  surrenders  to  the  use  of  one  for  life,  and  the 
tenant  for  life  dies,  he  may  enter  without  any  new  admit- 
tance or  paying  any  fine,  for  he  has  his  old  e8tate(o);  so, 
if  an  heir  of  a  copyholder  surrender  befiyre  admittance^ 
yet  he  shall  not  prejudice  the  lord  as  to  the  fine  due  to  him 
(see  ante,  §  779)  upon  the  descent  (r);  so,  if  a  surrender  be 
on  condition,  by  way  of  mortgage,  the  mortgagor,  on  pay- 
ing the  money  before  the  condition  broken^  may  re-enter 
without  any  new  admittance,  or  paying  afine,  for  he  is  in  of 
his  old  estate  {s) ;  so,  if  he  surrender,  reserving  rent»  with 
power  of  re-entry,  if  rent  in  arrear,  no  fine  will  be  payaUe 
on  such  re-entry  {s) ;  but  if  the  day  appointed  for  the  pay- 
ment of  the  money  be  past,  it  seems  that  he  must  be  re- 
admitted, having  only  an  .equity  of  redemption  (i);  so,  if 
after  condition  broken,  the  lord  insists  on  the  mortgagee 


(»)  Somenet  (Duke)  v.  France,  1 
Stn.  654  ;  S.  C,  Fortes.  41. 
(o)  Mor9er,Fttuiiner,\  AnttAZ, 
(p)  Co.  Cop.,  1. 56  ;  1  Inst.  59. b. 
(q)  Prodger'e  eaee,  9  Co.  107. 


(r)  Browne'e  eaae,  4  Co.  22  b. 
(«)  OUb.  Ten.  275. 
(0  Id.  276 ;  end  see  FkweeU  ▼. 
Lowther,  2  Yes.  302. 
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ooming  in  and  paying  the  fine,  equity  will  not  relieve  the      fypMs. 
latter  (u). 

Kcopyholder  enrrenders  to  the  use  of  his  will  and  directs  Vendee  in  csm 
two  trustees  to  make  sale  of  his  copyhold,  and  to  apply  the  ule. 
money  to  certain  purposes,  they  may  sell  without  being  ad- 
mitted, and  the  lord  shall  admit  the  vendee  and  have  but  one 
fine  (t;). 

781.  If  a  copyholder  in  fee  surrender  to  one  for  life,  re-  Fine  doe  from 
mainder  to  another  for  life,  remainder  to  another  in  fee,  by  J^|^  ^' 
this  but  one  fine  is  due,  except  by  special  custom  (w) ;  for 
the  admittance  of  the  particular  estate  is  the  admittance  of 
him  in  remainder  (x);  so,  when  the  particular  tenant  and 
the  remainder-man  join  in  a  surrender,  as  their  interests  form 
but  one  estate,  one  fine  only  is  due  from  the  surrenderee  (y); 
but  if  the  person  to  whom  the  remainder  is  limited  surrender 
his  interest  to  another,  a  fine  will  be  due  on  the  admittance 
of  such  surrenderee  {z) ;  so,  likewise,  on  admittance  of  the 
heir  of  the  remainder-man  (z) ;  and  it  is  said,  that  the  lord 
may  assess  one  fine  for  the  particular  estate,  and  another  for 
the  remainder,  Batmore  v.  Graves{a)\  and  in  the  same  case 
it  was  added,  <'  If  a  fine  be  assessed  for  the  whole,  there  is  an 
end  of  the  business;  but  if  a  fine  be  assessed  for  a  particular 
estate  only,  the  lord  ought  to  have  another  ip).^ 

782*  Persons  having  an  equitable  estate  only,  as  cestui  PenonshaTing 
que  use  or  cestui  que  trust,  need  not  be  admitted,  and,  con*  uSMtete!^^^ 
sequently,  cannot  be  called  upon  to  pay  a  fine,  for  as.  to  the  ^J*  ^^^*  ^ 

(«)  Trtdway  t.  ^/A«r/«y,  2  Yern.  (y)  KItch.  242 ;  Ck>.  Cop.,  s.  56, 

367.  tr.  130. 

(v)  Holder  t.  PreMtom,  2  Wile.  (i)  1  Burr.  213;  GUb.  Ten.  417, 

400.  Walk.ed.,n.(77). 

(v)  Finek'9  cote,  4  Co.  22 ;  Bame$  (a)  1  Vent  260. 

T.  CorJte,  3  Ler.  308.  {b)  lb. ;   and  eee   1   Mod.  120; 

(«)  lb. ;    lee  also  Biaekhtm  t.  1  Burr.  212;  GUb.  Ten.  163,  n.  (iQ. 

Orovet,  1  Mod.  103,  120;  S.  C,  3  Also,  as  to  contribution  between  the 

Keb.  263,  329 ;  8.  C,  1  Vent.  260;  particolar  estate  and  the  remainder. 

S.  C,  2  TiCtr.  107;  S.  C,  2  JHnr.  man,  1  Watk.  Cop.  311 ;  1  ScHt. 

185.  Cop.  406. 
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first,  the  Statute  of  UaeB  does  not  eztoid  to  cc^yhoUs  (<r), 
and  as  to  the  second,  he  in  whom  the  legal  estate  is  vested, 
that  is»  the  trustee,  is  properly  the  teoamt  of  the  manor  (^f); 
therefore,  if  a  oopyhold  be  devised  to  A«  for  the  use  of  B., 
A.,  and  not  B.,  is  the  person  to  be  admitted  and  pay  the 
fine  («) ;  80^  on  the  same  prineiple»  if  a  copyholder  covenant 
to  surrender  his  land  to  A.,  and,  before  the  surrender  made, 
A.  assign  his  right  to  B.,  the  fine  wiD  be  payable  on  B-'s 
admittance,  and  not  on  the  covenant  to  surrender,  for  this 
transferred  no  legale  only  gave  him  an  equitable  interest  ia 
the  land  (^) ;  so,  no  fine  ispayaUe  on  the  assignment,  gnmt^ 
or  devise  of  an  equityofredemption«  for  on  the  breach  of  the 
proviso  for  redemption  the  mortgagee  beocwaes the  teDant,and 
is  bound  to  pay  the  fine(A) ;  so,  nether  can  a  fine  be  de- 
manded of  one  having  a  mere  authority,  without  any  legA 
interest  in  the  cbpyhxM,  as  in  the  case  of  trustees,  with 
power  to  sell,  see  ante,  §  779 ;  so,  a  guar^an  of  an  infiint^ 
having  merely  a  ri^t  to  the  pernancy  <^  the  profits^  shall 
pay  no  fine(t) ;  so,  if  a  copyholder  be  disseised,  and  enter 
upon  the  disseisor,  or  recover  against  him  by  plaint^  he  will 
be  in  of  his  old  estate,  and,  consequently,  no  fine  is  dae(y); 
or  if  a  ri^tfiil  ownier  of  a  copyhold  release  to  <Hie  that  is  m 
by  wrong,  no  fee  willbe  due,  he  being  already  tenaitt(i). 


Ezecaton  not 
liabte. 


783.  It  was  formerly  holden  that  the  executor  of  a  copy- 
holder for  years  should  have  the  term  without  any  new  ad- 
mittaiice(Q;  it  is  however  now  settled  thai^  whenever  a  tenn 
for  years  is  limited  on  surrender,  or  created  by  devia^  the 
termor  will  be  tenant  to  the  lord,  and  his  executors  on  his 


(c)  €ro.  Cw.  44  ;  2  Vec.  257. 

(d)  GUb.  Ten.  157 ;  2  Comni.  SSI ; 
1  Watk.  Cop.  289  «i  nq, 

(t)  Baih  lsarl)y.Abng^,l  Burr. 
^06;  aee  alio  JUoifs  eaa§f  Moor, 
890;  TWrnty  CoU.  t.  Browme,  1 
Vtfn.  441 ;  Alim  t.  PouUm^  1  Vm. 
121. 

(^)  R.  T.  HendoH  (Lord  qf  ike 


Mmutr),  2  T.  R.  484. 

(A)  2  Vera.  367;  Gilb.  Ten.  27C 

(t)  Co.  Cop.,  B.  5S. 

(/)  Co.  Cop.,  i.  5a,  tr.  1S»;  4  Co. 
25. 

(Jk)  4  Co.  25  b:  1  last.  59.  b. 

(0  Ommekefs  cow,  Pj.  251;  5 
Leoo.  9 ;  ITinoh,  3 ;  Giib.  Ten.  281. 
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death  must  be  admitted  and  pay  a  fine,  Bath  {Earl)  v.  Ab-      txnurm. 
ne9/{m) ;  in  tliat  case  it  was  insisted,  that  the  executars  took  no 
new  estate,  and,  as  new  tenants  only,  they  wei>e  not  liable  to 
pay  any  fine,  but  the  judge^s  certificate  into  Chancery  de- 
cided otherwise* 

Tenant  in  dow^,  or  by  the  curtesy  where  the  custom  aU  Tenant  in 
lows  of  such  estates,  shall,  it  is  said,  pay  a  fine  {«) ;  but  see  ^^^^  ^^ 
1  Watk.  Cop.  300,  where  this  is  disputed. 

784.  Joint-tenants  are  seised  per  nUe  et  per  taui,  ihj&re^  Jolnt-tenants. 
fore,  if  one  die,  the  suryivor  shall  have  all  without  admit- 
tance or  paying  a  fine ;  for  when  one  joint-tenant  dies,  the 

other  takes  his  share,  and  continues  in  on  thecmginal  admit- 
tance  (o) ;  so,  on  an  ori^nal  surrender  to  two  jointly,  but 
one  fine  is  due{p)i  and  the  same  law  applies  to  ooparoeneis,  Coparoenen. 
who  being  as  one  heir  are  entitled  to  admittance  on  the  pay- 
ment of  one  {q) ;  so,  if  jcnnt-tenants  and  coparceners  join  in 
a  surrender,  only  one  fine  is  due  on  the  admittance  of  the 
suireaderee  (r) ;  but  as  the  customary  heir  or  heirs  of  each 
coparcener  must  be  admitted,  the  lord  is  of  course  entitled 
to  fines  on  such  respective  admissions. 

785.  Tenants  in  common  are  to  be  admitted  severally.  Tenants  in 
and  must  therefore  pay  several  fines  (#),  although  Lord  Coke  SSn^Vnes!*^ 
in  bis  Cop3rliolder,  s.  56,  and  also  Kitdien  on  Courts,  242, 

lay  down  a  difierent;  but  this  is  supposed  in  Aitree  v. 
Scoit  (t)  to  be  a  misprint,  see  also  Plowd.  140 ;  Perk.,  s.  107 ; 
so,  the  customary  heirs  of  eadi  must  be  admitted  and  pay 
several  fines  («);  but  it  is  now  settled,  that  if  the  several  un- 

(m)  1  But.  206.  also  Co.  Cop.,  s.  56  ;  Calth.  Read.64. 

(n)  Co.  Cop.,  8.  56,  tr.  128  ;  Gilb.  («)  PUher  v.  Wigg,  1  Ld.  Raym. 

Ten.  223.  631 ;  S.  C,  1  P.  Wms.  21 ;  S.  C,  1 

(o)  Co.  Cop.,  s.  35,  tr.  82.  Salk.  391 ;  Attree  ▼.  Scoii,  6  East, 

Ip)  Id.,  8.  56,  tr.  130.  484 ;  S.  C,  2  Smith,  458. 

(q)  R,  T.  BofuaU  (Manor,  ^c),  3  (/)  Sup. 

B.  &  C.  173  ;  S.  C,  4  D.  &  R.  825.  («)  Br.  Abr.  tit.  Feofm.dsTerret, 

(r)  GUb.  Ten.  73,  330,  n.  C/j;  see  pi.  45. 
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TSNURK8. 


Diitinct  final 
payable  on 
Beveraltene* 
ments. 


divided  shares  of  copyhold  heretofore  belonging  to  tenantB 
in  common  become  united  in  one  person^  they  fonn  one  en- 
tire estate,  and  one  fine  only  would  become  due  on  the  ad- 
mission of  the  surrenderee.  Garland  v.  Jekytt  (tc),  HaOoway 
V.  Berkeley  {x)j  overruling  Attreey  Scott  (y),  where  it  was 
held,  that  the  multiplication  of  fines  and  services  should  con- 
tinue notwithstanding  such  union. 

On  the  same  prindple  as  governs  tenants  in  conunon,  it 
has  been  held,  that  one  fine  cannot  be  assessed  on  the  admis- 
sion to  several  copyhold  tenements  (z). 


Comminionen 
of  bankrupt, 


In  Uie  case  of 
an  extent. 


786.  When  copyholds  prior  to  the  6  G.  4,  c.  16,  were 
included  in  the  baigain  and  sale  from  the  oommismoners  to 
the  assignees  of  a  bankrupt,  the  admittance  of  the  asognees 
was  necessary,  and  a  fine  due  in  consequence  thereof;  but 
when  the  commisnoners  conveyed  the  copyholds  immediatdy 
to  a  purchaser,  a  fine  became  due  from  him  only  (a).  By  the 
I  &  2  W.  4,  c«  56,  the  copyhold  estates  of  a  bankrupt  be- 
come vested  in  the  assignees,  without  the  necesmty  of  any 
admittance,  and  the  fine  in  consequence  becomes  payable  by 
the  purchaser. 

If  there  be  a  custom  for  a  copyholder's  lands  to  be  extended, 
the  extender  upon  his  admittance  shall  pay  the  fine  (ft). 


General  and 
special  occn- 
pancy. 


787.  Theprindple  of  general  occupancy  is  notapplicaUe 
to  copyholds,  the  freehold  never  being  out  of  the  lord  (c);  but 
my  Lord  Coke  says,  **  If  a  copyhold  be  granted  durante  vitd, 
and  the  grantee  dieth  living  cestui  que  vtCy  and  a  stranger 
entereth  as  a  general  occupant,  he  shall  be  admitted  and  pay 
a  fine."  In  the  case  of  special  occupancy,  which  applies  to 
copyholds  without  any  custom  in  favour  of  it  (/fy  a  fine 


(«)  2  Bing.  273. 

(4r)  6 B.  &  C.  2:  S.C,  9  D  &  R.  83. 
(y)  6£ast,484;  S.C.,2Smith,458. 
(z)  Qrani  t.  Attle,  2  DougL  722. 
{a)  Drwry  r.  Mann,  1  Atk.  96. 
{i)  Co.  Cop.,  s.  56. 


(c)  Fen  ▼.  BowM,  1  RolL  Abr. 
511 ;  SmariU  t.  PenkaUow,  6  Mod. 
63;  S.  C,  1  Salk.  188;  Zouckr. 
Fone,  7  East,  186. 

(<0  Lempnhre  ▼.  Martin,  2  BL 
1148. 
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is  due  upon  the  admission  of  the  heir  or  other  person  who  is      tbnukes. 
special  occupant  (e). 

2.   Quantify  of  the  Fine. 

788.  Fines  payable  on  the  change  of  the  copyholder  may  Fine  certam. 
be  certain  and  defined,  or  arbitrary  at  the  will  of  the  lord  (/). 

The  fine  is  said  to  be  certain,  when  the  sum  payable  is  fixed 
and  ascertained  by  immemorial  usage,  in  which  case  the  lord 
is  tied  down  by  the  custom  and  cannot  exceed  it  (ff) ;  but 
the  law  will  presume  the  fine  to  be  uncertain  until  the  con- 
trary is  proved,  and  this  must  be  decided  by  the  rolls  of 
the  court,  in  which  the  most  ancient  series  of  entries  will  be 
deemed  true  evidence  of  the  fine,  even  though  contradicted 
by  a  series  of  entries  for  a  period  of  a  hundred  years  past  or 
more,  indicating  a  different  sort  of  fine  (A) ;  and  a  few  in- 
stances of  uncertain  fines  will  be  considered  of  no  weight 
either  way  (t) ;  a  fine  certain  may,  however,  not  always  be 
a  gross  sum,  as  five  or  ten  poimds,  but  it  may  depend  upon 
the  value  of  the  land,  as  to  pay  for  the  fine  such  sum  as  the 
land  may  be  worth  by  the  year  at  the  time  of  admittance, 
which  being  easily  ascertained  by  the  jury,  is  considered  to 
be  equally  certain  as  a  sum  in  gross  (A) ;  and  a  custom  to 
have  a  year's  value,  generally,  for  a  fine,  has  been  held  to  be 
good  (A). 

789.  A  fine  is  said  to  be  imcertain  and  arbitrary  when  it  Fine  uncertain, 
depends  upon  the  will  and  pleasure  of  the  lord,  or  other  per- 
son having  a  right  to  assess  it.     But  though  it  is  uncertain.  Fine  most  be 
it  is  not  altogether  arbitrary,  for  it  ought  to  be  reasonable, 
otherwise  the  copyholder  is  not  compellable  to  pay  it  (/) ;  and 


reasonable. 


(e)  Co.  Cop.,  a.  56,  tr.  128 ;  GUb.  S.  C,  Carth.  12 ;  S.  C,  3  Lev.  249; 
Ten.  327.  S.C,  Comb.  43  ;  S.  C,  3  Mod.  132  ; 

(/)  2  Comm.  98.  S.  C,  2  Show.  507 ;  Ca.  463 ;  S.  C, 

(if)  Alien  T.Abraham,  2Bnl8tr.32.  1  Freem.  494  ;  Ca.  669. 
(A)  lb.;  see  also  Lord  Gerard's  (/)  1  Inat.  59  ;  Hubbard y.Ham^ 

can,  Godb.  265 ;  1  Watk.  Cop.  306.  mond,  4  Co.  27 ;  S.  C.  nom.  Dalton 

(f)  Litt.  Rep.  252.  v.  Hamond,  Cro.  EL  779;    S.  C, 
(k)  Perkim  v.  Tittu,  Skinn.  247;  Moor,  662  ;  S.  C,  1  RolL  Abr.  507; 


(^ 


622  OOMMDH  OOPTHXXJM. 

Twifvwn,  whether  a  fine  be  remaoMe  or  not  ahall  be  detennined  by 
the  juBtioefl  upon  the  curcomstancee  appearing  m  the  case  (m); 
and,  therefore,  if  an  action  be  brought  against  the  tenant  bj 
the  lord,  it  shall  be  refened  to  the  court  upon  demurrer  (r); 
or  the  defendant  may  plead  not  guilty,  and  upon  proof  of 
the  land,  and  other  evidence,  the  C!ourt  will  decide  (o);  but 
if  a  copyholder  prays  a  mitigationt  it  does  not  conclude  him, 
but  he  may  afterwards  insist  on  the  unreasonableness  of  the 
fine  ip) ;  the  copyholder  is  however  bound  to  shew,  that  the 
fine  is  unreasonable  (g). 

VihMt  is  a  790.  As  a  rule,  two  years'  improved  value  is  held  to  be  a 

or  oKkenriw!^'  reasonable  fine  on  admission  to  copyholds  of  inheritance,  or 
for  lives  when  renewable,  Halian  v.  Hauel{r)\  see  aba 
WiUoweM^  case(s\  where  two  years'  value  was  deemed  un- 
reasonable, Hubbard  v.  Hammond  {t),  Jackman  v.  Hodden- 
dan  (u),  Wharton  v.  King  (z);  deducting  quit  rents,  but  not 
land-tax.  Grant  v.  Astie  (y) ;  see  also  AUen  v.  Abraham  (z). 
Daw  V.  Gaulding  (a),  Stower  v.  Smitii  {b\  AccUdon  v.  Ehaie^ 
Ugib),  Ijaht  V.  Jetherell  (ft),  and  other  cases;  Morgan  v.  Sc^da- 
more  (c),  Middkton  v.  Jackson  {d);  where  a  year  and  halfa 
improved  rent  has  been  held  to  be  the  maximum  in  common 
cases.  On  alienation,  it  is  sdd,  that  by  custom  the  lord  shall 
not  be  restricted  to  two  years'  value,  for  he  may  take  four, 
five,  or  even  seven  years'  value  (e);  so,  where  a  fine  is  pay- 
able by  custom  on  the  first  purchase  only,  the  lord  is  not 
restricted  as  to  the  amount  of  the  fine  {e) ;  so,  not  on  the 

■ee  also  Co.  Cop.  ieO|   Gflb.  Ten.  (v)  Cro.  EL  351 ;  S.  C,  1  Rofl. 

219  s  1  Mod.  120i  IP.  Wma.  63,  Rq>.  75;  1  Init.  60. 

i6;  2I>oiigL729.  (jp)  SAnst.  673;  S.C.,3Swuit 

(«}  BtMmrd  ▼.  Hammtmd,  4  Co.  666. 

27  i  Moor,  623.  (y)  2  Doiigl.  722. 

(•)  Co.  Bat.  647.  (m)  2  BnlaCr.  32. 

(o)  SmkUrd  ▼.  Hmmmtmi,  tup.  .•  («)  Cro.  Car.  196. 

,  Hob.  135.  (»)  Toth.  164. 


{p)  1  RoU.  Abr.  507.  (e)  2  Chan.  R«p.  134. 

(r)  Hob.  135.  (4)  1  Chan.  Rep.  33. 

(r)  2  Sir.  1042.  («)  Jtv.  MHUrngtom,  1  F^eon.  4M; 

(e)  13  Co.  1.  S.  C.  nom.  IL  ▼.  DUiuimh  1  Sbev. 

(0  Ay.  31  $  1  Salk.  3S6;  3  Mod.  221. 
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grant  of  lands  coming  into  the  lord's  hands  hy  escheat,  for      nvnniEs. 
the  r&-grant  being  voluntary  on  his  own  part,  he  may  fix  his 
own  terms,  and  the  person  soliciting  the  grant  may  accept 
or  reject  them  as  he  pleases  (/) ;  so,  not  to  copyholds  for 
lives,  &0.,  see  1  Watk.  Cop.  308. 

791.  As  to  the  amount  of  fine  where  there  is  an  admisdon  Amount  of  fine 
of  tenants  for  life,  and  persons  in  remainder,  &c.,  at  the  ^ti  for  life, 
same  time,  the  tenant  for  life  is  to  pay  one  whole  fine  the  ^* 

same  as  tenant  in  fee,  and  the  person  in  remainder  is  usually 

required  to  pay  half  the  amount  of  the  fine  payable  by  the 

tenant  for  life(^) ;  but  where  there  are  more  lives  than  one 

to  take  in  succession,  it  is  sfud,  in  Bath  (Earl)  v.  Abney  (A),     ' 

**  The  fine  for  two  lives  is  the  sesqui  of  that  taken  for  one,  Fine  on  re- 

and  the  fine  for  three  is  the  segqui  of  that  taken  for  two, 

by  the  usage  of  the  manor,''  and  this  is  understood  to  signify 

that ''  The  fine  for  the  thiid  life  is  the  half  of  that  taken  for 

the  second  life(t);''  so,  the  usage  in  most  manors  on  a  re-* 

newal  of  copy  holds  for  three  lives,  is  to  take  for  the  first  life 

a  year  and  half  s  value,  for  the  second  life  half  as  mudi  as 

the  fine  for  the  firsts  and  for  the  third  life  half  as  much  as 

the  fine  for  the  second  (A) ;  but  in  fFUsan  v.  Hotxre  (J)  it  has 

been  held,  that  the  proper  mode  of  assessing  a  fine  upon  the 

admission  of  joint-tenants  to  a  copyhold  of  inheritance  was, 

to  take  two  years'  improved  value  for  the  first  life,  for  the 

second  life  one-half  the  sum  taken  for  the  first,  and  for  the 

third  life  one-half  the  sum  taken  for  the  second,  and  so  on. 

3.  Assessment  of  the  Fine* 

792.  As  to  the  assessment  of  the  fine,  it  is  necessary  to  FSne  to  be  as- 
consider  by  whom  it  may  be  made,  manner  and  place  of  or  stew  Jd!* 
making  and  entry  of  the  assessment 

(/)  13  Co.  3 ;  Hetl.  6 ;  1  Watk.  WiUon  ▼.  Hoare,  2  B.  &  Ad.  350. 

Cop.  30S.  W  1  Watk.  Cop.  $up. ;  1  ScHt. 

(^)  1  Watk.  Cop.  311.  Cop.  387, 3rd  ed. 

(A)  1  Burr.  207.  217,  marff.  (/)  Sup. 
(t)  Per   Ld.    Tenterden,    C.  J., 
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It  bdongs  of  common  right  to  die  lord  or  hk  steward  to 
aoscflD  the  fine  (m);  but  a  custom  that  a  copyholder  for  hfe 
m  extremis  may  nominate  a  successor  to  have  the  oopybold, 
paying  a  reasonable  fine,  to  be  agreed  upon  with  the  lord, 
By  tehoMge.  or  if  that  fail,  to  be  assessed  by  the  homage,  has  been  ad- 
judged to  be  a  good  custom  (n) ;  so,  to  nominate  one  or  two 
as  successors  (o). 

793,  If  a  copyholder  holds  several  copyholds  by  seyeral 
services,  there  ought  to  be  set  upon  every  one  a  several 
fine  (p);  and  there  is  no  dbtinction  in  that  respect  betwem 
a  customaiy  heir  and  a  surrenderee,  nor  is  it  material  whether 
the  admission  be  contained  in  one  or  several  copies {q);  and 
in  Snag  v.  Fax  (r)  it  was  held,  that  a  surrender  by  a  copy- 
holder to  particular  uses,  under  which  his  son  should  be  ad- 
nutted  in  tul,  would  operate  as  a  severance  of  the  estate 
from  any  other  lands  left  to  descend  to  such  son,  so  as  to 
entitle  the  lord  to  separate  fines. 

One  gross  sum  cannot  be  assessed  on  the  admission  to  seve- 
ral copyhold  tenements.  Grant  v.  Astle  {s) ;  and  in  this  case 
it  was  also  held,  that,  being  so  stated  in  the  dedaratioii,  it 
was  error,  and  not  cured  by  verdict  (/). 

PhnofaMOi-       794.  In  one  case  it  was  held,  that  a  fine  might  not  only 
be  assessed  but  might  be  made  payable  out  of  the  manor  (v) ; 


(m)  Lord  Nortkwiek  t.  SimuMy,  (f)  Tawerneramd  CromweU,  4  Co. 

6EMt,57:  S.C.1I0III.  Xonl^orlA-  27a;    Hiiek   t.    Wttliit,  dkd  i 

wiek  ▼.  SUmtom,  2  Smith,  226.  Dongl.  729;  tee  also  Co.  Cop.,  i.  56, 

(«)  TeimeHerCMiom,  citedNoy,2.  tr.  131;  GUb.  Teo.  218 ;  WkU/kUi. 

(o)  0«Mt.  BmUt,  Id.  3;  S.  C,  Humt,  dtcd  2  Dovgl.  727  b,  n.; 

COMC  9emkle,  nom.  CVsM  ▼.  Bevii,  Searle  and  Monk,  atod  in  Sverttir. 

1  Ron.  Abr.  48;   we  alao  fbnf  ▼.  Glyiiii,6TuuiL428;  S.  C.,2ManL 

Hoikimi,  Cro.  Jac.  368 ;   1  Freem.  84. 
494 ;  J¥eemn  ▼.  PkOHpM,  4  M.  &  (r)  Palm.  342. 

S.  486.  («)  2  Don^.  721. 

(^)  HoUri  ▼.  Hmmmmd,  4  Co.  (/)  OnmiY.  AsUe,  2  Dovgl.  721- 

27 ;    S.  C.  nom.  Dtdtom  ▼.  Ham*  («)  Kajrley  ▼.  Bsmarfl  Ld.  Bajm. 

momd.  Moor,  622;  S.  C,  Cro.  £1.  44. 
779. 
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but  this^  which  was  the  case  of  a  fine  forKcence  to  alien^  ap-      TENua«9. 
pears  to  be  the  only  authority  for  such  a  position  (v). 

7  95.  The  entry  of  the  assessment  on  the  rolls  is  not  neces-  Entry  of  the 
sary  to  entitle  the  lord  to  the  fine,  but  a  demand  on  behalf  of  SfiroiLT*  ^° 
the  lord,  it  being  a  reasonable  and  legal  fine,  is  sufficient  (x) ; 
but  if  an  entry  be  made  of  an  assessment,  it  must  be  of  the 
sum  actually  assessed,  without  regard  to  any  sum  remitted 
by  the  lord;  therefore,  where  the  assessment  was  entered  as 
of  lOOZ.,  but  that  out  of  special  favour  the  lord  remitted 
40il,  and  thereby  reduced  it  to  60/.,  and  the  lord  sued  for  the 
fine,  and  the  jury  finding  the  annual  yalue  of  the  premises 
80Z.,  gave  a  verdict  for  60/L,  held,  that  the  lord  could  not  re- 
tain this  verdict,  but  must  be  nonsuited,  the  Court  being  of 
opinion  that  the  assessment,  notwithstanding  the  remittitur y 
was  an  assessment  of  100^,  and  the  latter  part  of  the  entry 
was  nothing  more  than  a  remission  of  the  payment  of  part 
of  that  assessment;  and  it  was  observed  in  this  case  that 
much  mischief  might  arise  to  copyholders,  if  similar  entries 
were  permitted  to  be  made  upon  the  court  rolls  of  ma- 
nors (x). 

4.  Demand,  Tender,  and  Payment  of  the  Fine. 

796.  After  a  regular  assessment  of  the  fine,  the  specified  Demand  of  the 
sum  must  be  formally  demanded  by  the  lord  or  his  stew- 
ard (y);  and  it  must  be  made  of  the  specific  sum,  and  not 
of  any  larger  amount,  otherwise  the  lord  cannot  recover  at 
law  {z) ;  but  if  the  lord  demand  more  than  he  is  entitled  to, 
he  may  re-assess  the  fine,  and  make  the  demand  de  novo ;  so, 
it  must  be  demanded  of  the  person  of  the  tenant  (a).  By 
the  11  G.  4&  1  W.  4,  c.  65,  re-enacting  9  G.  2,  c.  29,  the 
fine  must  be  demanded  of  femes  covert  and  infants,  by  the 
lord's  bailiff  or  agent  by  note  in  writing,  signed  by  the 
lord  or  his  steward,  and  left  with  the  infant  or  his  guardian, 

(v)  See  1  Watk.  Cop.  317,  318  ;  B.  &  P.  346. 

1  ScriT.Cop.  418.  (y)  Trotter  ▼.  Blake,  2  Mod.  229, 

(jr)  Lord  Northwiek  ▼.  Stanway,  {z)  Tiitu  t.  Perkine,  Sldnn.  249. 

6  East,  56 ;  S.  C,  bat  not  S.  P.,  3  (a)  Heimy  t.  Lemmant  Hob.  135. 

VOL.  I-  8  S 
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or  with  ibefmne  ccvert  or  her  kusbaad*  or  with  llie  tenanb  or 
occupier  of  the  copyhold. 

797.  Where  the  fine  is  certain,  the  heir  ought  to  toider  it 
on  his  prayer  to  be  admitted  (&) ;  and  to  save  a  forfeiture,  it 
seems  that  the  tender  should  be  made  at  the  day  appcdnted 
by  the  lord  for  the  payment  of  the  fine  assessed,  and  tiiat  a 
tender  made  at  the  time  of  the  assessment  is  not  sufiident  (c); 
but  the  lord  cannot  refiise  admittance  because  the  fine  is  not 
tendered  to  him,  even  when  the  fine  is  certain  in  amount  (<f^ 

Should  the  fine  be  unreasonable,  or.  if  the  copyholder  has 
good  cause  for  thinking  it  to  be  so,  he  may  refuse  to  pay  it, 
and  it  shall  be  no  cause  of  forfeiture  (e),  but  he  must  tender 
what  he  conceives  to  be  due  (y ). 

798.  A  fine  certain  ought  to  be  paid  immediately,  but 
not  until  the  tenant  is  actually  admitted,  for  admittance  is 
the  cause  of  the  fine,  and,  theiefore,  the  lord  cannot  refiise 
admittance  until  the  fine  is  paid  (ff) ;  and  if  the  heir  choose 
to  waive  the  possession,  he  shall  pay  no  fine  (A) ;  but  if  after 
admittance  the  tenant  refuse  to  pay,  the  fine  having  been 
demanded,  such  reAisal  is  a  foorfeiture  (t),  see  suprti,  §  796 ; 
and  as  to  the  provisions  for  the  payment  of  fines  in  the  ease 
of  femes  covert,  infants,  and  lunatics,  see  11  G.  4  &  1  W.  4, 
c.  65,  Dig.  P.  n.  tit  Courts,  (Equity). 

799.  If  the  fine  be  uncertain,  a  copyholdar  is  not  bound 
to  pay  it  immediately,  for  he  cannot  know  how  much  it  vrill 
be,  and  if  the  lord  does  not  fix  a  time  for  payment,  he  shall 
have  a  convenient  time  {k).    A  custom  not  to  pay  a  fine  till 


{b)  Gardiner  ▼.  Normaa,  Cro. 
Jac.  617. 

(e)  lb. ;  9ed  qutere,  and  see  1  Serir. 
Cop.  419. 

(d)  ffobart  t.  ffammond,  4  Co. 
28  ;  S.  C.  nom.  Dalion  ▼.  Hamond, 
Cro.  EI.  779;  S.  C,  Moor,  623; 
PiihY.  Rogers,  1  Roll.  Abr.  506. 

(«)  Hobart  ▼.  Hammandf  eup. 


(J)  GardiMer  ▼.  AT^rMMM,  if^p. 

{g)  Hobart  ▼.  Hannmond,  tup: 
Baddeley  t.  Leppingwett,  3  Bur. 
1544  ;  Rex.  w.  Hendon  {Maner,  ift.), 
2  T.  R,  485. 

(A)  1  Sid.  98. 

(t)  Hobart  ▼.  Hammond,  np» 

(k)  Hobart  t.  Hammond,  tap.,' 
WHhwe*9  eaee,  13  Co.  2. 
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of  fyi  age  lias  been  held  to  be  a  good  custom  (/) ;  so,  also,  a      tenurks. 
eostom  for  the  lord  to  seize  until  the  fine  is  paid  (m). 

In  some  manors  it  is  customary  not  to  take  the  fine  until 
the  succeeding  general  court,  but  it  seems  doubtful  whether 
a  lord  or  steward  may  refuse  to  accept  a  surrender  from  the 
person  admitted  tenant,  or  to  admit  the  surrenderee  until 
the  fine  is  paid  (at). 

800.  The  fine  on  admittance,  and  also  the  steward's  fees  on  Payable  by  the 
admittance,  are  payable  by  the  purchaser  (o);  therefore,  held,  ^^^  ^^^' 
that  a  covenant  to  surrender  a  <x)pyhold  to  a  purchaser,  and 

to  do  all  acts  and  deeds,  &c.  for  the  perfect  surrendering 
and  assuring  premises  at  the  costs  and  charges  of  the  vendor, 
ifl  not  broken  by  non-payment  of  the  admission  fine,  for  the 
title  is  perfected  by  the  admittance  of  the  purchaser  as 
tenant,  the  fine  not  being  due  until  after  admittance  (p). 

Where  by  the  custom  a  remainder-man  must  be  admitted  By  remainder- 
and  pay  a  fine,  the  fine  is  not  payable  until  the  death  of  the  ""*' 
tenant  for  life  (q) ;  and  he  must  come  in  witlun  a  reasonable 
time  afler  the  death,  otherwise  the  lord  may  seize  quousque, 
&C.  (r) ;  but  very  clear  evidence  is  required  to  establish  the 
lord's  right  to  a  full  fine  from  a  remainder-man  and  the 
Courts  lean  to  the  presumption  that  a  fine  paid  by  a  remain- 
der-man was  an  apportionment  only  of  the  full  fine  assessed 
on  the  admission  of  the  tenant  for  life  (r). 

3.  Recovery  of  the  Fine. 

801.  If  the  tenant  (not  bebg  9k  feme  covert^  infant,  or  Means  of  re- 
lunatic,  see  «^a,  §  798)  do  not  come  in  to  be  admitted  ^^^^^  •  ^«- 
and  pay  his  fine^  after  the  usual  proclamations,  the  lord  may, 

in  all  cases,  seise  the  land  quousque^  &c.;  see  further  as  to 

(/)   CkampUm    and   Atknuant  3  (o)  Drwry  ▼.  Mann^  1  Atk.  95. 

Keb.  90.  \p)  Graham  v.  Simef  1  East,  632. 

(m)  Jaeknum  t.  Hoddetdtm,  Cro.  (q)  Kitch.  244  ;  Piteh  ▼.  Hockley, 

EL  351.  4  Co.  23  a. 

(«)  1  ScriT.  Cop.  419 ;  3rd  ed.,  (r)  Whilbread  ▼.  Jenny,  5  East, 

800.  531. 
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fiiifeituro  of  oopyholds,  pott.  So,  if  a  copyholder  lefiue 
payment  of  a  fiae,  debt  lies  against  him  {s),  and  see  fiii^ 
tfaer  as  to  injuries  and  their  remedies,  past,  under  that  title. 


III.  iUliffli  cidi  ftcrtots. 


$  809.  Herioi  due  om  Death  ^  T^m- 

•lAcrwiM. 

tee. 

Bec99erf^mBai^. 

ReHrf. 

810.  Due  m  eiu«  qfAIieuatum, 

SOI.  J^JimH9m  ^Bmrimi  8mric9. 

811.  IFilai  no/  ii»e. 

Whmimt. 

Om  Death  <if8irmmfer. 

Ses.  H  ent  ^m  Lemae, 

812.  JVb/   Jm  <m   the   Death  ef 

JVO*    ^htf    w^fOT9    (^•MBtfBCtf* 

mtaa  ^  Lum  mt  ti/Ur  ])•» 

Unmmmtimi. 

Or  T^amU  for  hfe  aad  &. 

806.  .Kfcoptf^f  V  Btnot  otrvict 

hSeuwrt. 

OrTemanteim  Ckmmem. 

807.  Jlfcvptfy  ly  JMreu  or  ill?- 

813.  Other  Caeee. 

lio«. 

814.  XOM 1^  Heriot  Cmatem. 

SOS.  Wkm  Heriot  Serviee  U  er- 

No  JBjetmetioH  of  a  Heriot 

imei,orotkerwi9€. 

Caetom. 

W9,  Wkmi  U  Herioi  (huiom. 

815.  Beeooery  t^a  Heriot  Cmtom. 

CuUomarjf  Oam^niium, 

816.  P'  ^dmge  m  iZ^lmi  >-  a 

Htriai  Am  cm  Uemtk  ^  7V- 

mmU. 

What  PleoM  are  had. 

^riNiitiiro.          §802.  Belief  was  a  feudal  b 

urden  common  to  knight's  ser- 

way  of  fine  or  composition  with  the  lord  for  taking  up  the 
estate,  which  was  lapsed  or  fSdlen  in  by  the  death  of  the  hst 
tenant  (0-  The  term  is  also  sometimes  applied  to  copy- 
holds(«) ;  but  it  is  said  not  to  be  properly  a  relief^  but  an 
alienation  fine ;  and  this  may  be  either  by  tenure,  by  special 
reservation,  or  by  custom  (x). 


(t)  QrmU  ▼.  AetU,  2  DongL  721. 
(I)  2  Comm.  65. 
(«)  Manjtere  eaee,  Flowd.  91. 
(jr)  Hmagerfiird  ▼.  Havyland,  3 


Biiktr.323;  S.C.,  2  Roll.  R«p.370; 
S.  C,  W.  Jo.  132;  S.C.,  Utabt 
37 ;  GUb.  Ten.  173. 
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The  remedy  for  a  relief  if  it  be  by  tenure  is  distress  of      tenures. 
common  right(y);  but,  if  it  be  by  custom,  there  can  be  no  ^^^^  of 
distress  tmless  there  be  a  special  custom  to  warrant  it(z);  an 
action  of  debt,  however,  lies  in  such  case  {z). 

803.  A  heriot  is  a  burden  peculiar  to  this  base  tenure,  Heriot  dis- 
and  it  is  distinguished  from  the  relief  with  which  it  is  fre^  i^SfT         ^ 
quently  confounded  in  the  books,  in  this  respect,  that  the 

heriot  was  payable  on  l^e  determination  of  the  tenancy,  but 
the  relief  on  the  accession  of  the  heir  (a).  The  heriot  is  the 
best  beast  or  other  thing,  due  to  the  lord  on  the  death  of  the 
tenant,  and  is  distinguished  into  heriot  service,  that  is,  heriot 
by  tenure  and  heriot  custom,  which  differ  from  each  other 
in  the  manner  in  which  they  become  due,  or  are  lost  or  re- 
coyered,  and  in  other  particulars. 

1.  Heriot  Service. 

804.  The  heriot  service  was  originally  a  reservation  by  Definition  of 
the  lord,  arising  from  the  tenure  subsisting  between  him  ^"®*  «emce. 
and  the  tenant,  and  lies  in  render. 

It  is  said  to  be  due  only  upon  the  death  of  the  tenant  in  when  doe. 
fee  simple  (b);  but  it  may  be  reserved  upon  the  grant  of  any 
less  estate^  as  upon  a  lease  for  life,  after  the  death  of  tenant 
for  life  (c) ;  so,  if  a  lease  be  to  A.  for  life,  afterwards  to  B. 
for  life,  remainder  to  C.  for  life,  a  heriot  may  be  reserved 
after  the  death  of  each  of  them(^;  so,  if  a  lease  be  for 
yearei,  if  two  lives  continue,  it  may  be  reserved  aft;er  the 
death  of  each  life(e);  so,  if  tenant  aliens  a  parcel,  the 
heriot  shall  be  multiplied  (/),  and  if  the  lord  be  seised  of  a 
heriot  by  the  alienee,  the  same  continues,  though  the  tenant 
re-purchase  this  parcel  (/) ;  so,  heriot  service  thus  reserved 

(y)  Co.  Cop.,  ■.  31,  tr.  45;  OgneVt  (b)  21  H.  7.  13  a. 

ca$e,  4  Co.  47  b.  (e)   Osbume  t.  Siure,  2  Lntw. 

(i)  Hmnffefford  t.  Hwyland^  ante,  1367. 

628,  n.  («).  {d)  Lmytm  ▼.  Came,  2  Sannd.  167. 

(a)  Fitsh.  Heriot,  pi.  6 ;  Co.  Cop.,  (e)  Winch,  47;  2  Latw.  1367. 

s.  25,  tr.  33.  (/)  Rte.  Heriot,  pi.  1. 
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upon  a  lease  is,  like  rent,  incident  to  the  levenion,  asd  it 
shall  go  with  the  reyeruonto  the  heir,  and  not  to  theezecu- 
U>TB(ff),  or  to  the  grantee  of  the  manor  (;).  It  10  said,  that 
the  heriot  being  confined  to  personal  chattels,  is  no  datagt 
on  the  land,  any  more  than  a  relief  or  a  fine  on  admittance 
to  copyholds  (A) ;  but  this  can  be  said  only  of  heriot  cus- 
tom (t),  or  where  there  is  no  express  reservation,  see  pori^ 
§814. 


805.  If  there  be  a  lease  for  lives,  renderii^  rent,  and  a 


Incaieof  a 

iMse  incident  to  . 

the  rereniion.  heriot  upoa  every  death,  and  afterwards  the  manor  ia  leased 
for  years,  the  heriot  goes  vdth  the  reversion  to  the  lessee  (A); 

Not  dae  before  80,  if  a  lease  be  for  ninety-nine  years,  if  two  lives  so  long 

ment  of  leaie,  Continue,  to  commence  after  a  death,  or  surrender,  &c.  of  a 
former  lease,  reserving  a  heriot  after  the  death  of  each 
life,  if  either  dies  before  the  lease  commences,  no  heriot 

or  after  deter,  shall  be  paid  (2);  80,  for  the  last  hie  no  heriot  can  beseized, 
°*  or  lened  by  distress,  but  only  by  action  upon  the  contract, 

for  by  his  death  the  term  is  determined,  sed  qucere  (»»). 


Recovery  of 
heriot  I 


By  sciinre. 


806.  Heriot  service  lies  in  retider,  it  may,  therefore,  be 
recovered  either  by  seizure,  distress,  or  action. 

Heriot  service,  when  part  of  the  ancient  tenure,  may  be 
seized,  or  the  lord  may  distrain  for  it  at  his  pleasure  (a); 
and  it  may  be  seized  either  in  or  out  of  the  manor,  for  the 
property  vests  in  the  lord  immediately  on  the  death  of  the 
tenant,  and  therefore  he  may  seize  the  property  any  where, 
just  as  he  may  his  own  property  (o) ;  and  for  this  reascm  it 
has  been  holden,  that  the  lord  may  seize  a  heriot  in  the 


(g)  LoMjffm  ▼.  Came^  2  Saand. 
167. 

(A)  Co.  Cop.,  8.  24,  tr.  24;  Fiti. 
Avowrie,  233. 

(t)  See  8  H.  7.  10  b;  cited  2 
"Watk.  Cop.  142.  n.  (c), 

{k)  Wind),  47,57. 

(A)  Xflayoa  ▼.  Gitm,  mcji. 

(m^  2  Ltttw.  1368. 


(«)  Woodttmd  ▼.  MmOd,  Flowd. 
96;  Odikam  ▼.  Ant/A,  2  Cro.  El,  5S9; 
S.  C,  Br.  Hariot,  2 ;  S.  C,  Moor, 
540,  rereniDg  the  jadgmeiit  in  C.  P. ; 
And.  298;  AtuHn  ▼.  Bewut,  1  Salk. 
356;  Pnrkery.  Gofe,  1  Show.  81; 
BdwordsY,  M09eley,  WiUes,  192. 

(e)  Woodimnd  r.  MmUeif  n^. 
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hancb  of  the  vendee,  unless  sold  in  market  avert  (p) ;  but  tiwuiibs. 
the  lord  can  seize  no  other  than  the  tenant's  own  beast  {q)f 
althot^h  he  may  distrain  any  man's  beasts  on  the  land  (q) ; 
eo,  wheze,  on  a  lease  ibr  three  liyes,  or  ninety-nine  yeare 
determinable  on  three  lives,  there  is  reserved  for  a  heriot 
upon  the  death  of  each  life  his  or  their  best  beast,  and  the 
lease  is  assigned,  and  then  one  of  the  lives  dies,  the  beast  of 
the  assignee  cannot  be  seized^  though  the  lessor  may  distrain 
upon  the  land  fer  the  best  beast  of  the  deceased  tenant  (r). 

807.  If  a  heriot  be  reserred  upon  a  lease  or  by  deed.  Recovery  by 
fflnce  the  statute  Quia  Emptoresy  (under  which  no  new  tion. 
tenures  can  be  created),  payable  by  tenant  in  fee,  it  is  con- 
ndered  as  rent,  and  can  only  be  recovered  like  rent  by  dis- 
tress, or  action  of  covenant  or  debt,  but  cannot  be  seized  {s) ; 
and  the  lord  or  lessor  may  distrain  for  a  heriot  the  cattle  of 
any  stranger  that  are  upon  the  land,  and  retain  them  until  the 
heriot  be  satisfied  {t) ;  and  if  not  replevied,  the  lord  may  now 
sell  them  under  the  2  W.  &  M.  c.  5,  see  Dig.  P.  n.  tit  Dis- 
tress; and  if  the  tenant  brings  replevin,  the  avowry  need 
not  shew  the  particular  thing  to  which  he  is  entitled  as  a 
heriot  (^) ;  but  if  the  grant  be  lost,  the  lord  in  avowry  must 
prescribe, .  which  supposes  a  grant  [u) ;  but  he  need  not  now 
aUege  seisin  in  himself  or  his  ancestor,  he  may  avow  generally 
under  the  1 1  G.  2,  c.  19,  s.  22 (or);  but  the  lord  cannot  dis- 
train for  heriot  service  out  of  the  manor  or  lands  demised  {y). 
So,  an  action  of  debt  or  covenant  lies  to  recover  a  heriot 
reserved  upon  a  lease  (z). 

(p)  Kitch.  262.  (0  Major  t.  Brimdwood,  iup, 

{q)  Dy.  199  b,  pi.  57 ;  Ow.  146;  («)  21  H.   7.  13  a,  15  a;  Kitoh. 

lf«;orT.  Brtmdwood,  Cro.  Car.  260.  262,  263. 

(r)  Lanyon  ▼.  Came,  2  Saund.  («)  See  2  Wms.  Sannd.  168  a,  n. 

165 ;  S.  C.  nom.  Langan  ▼.  Cam§,  (1) ;  also  Dig.  P.  ii.  tit.  Distress. 

1  Ler.  294 ;  S.  C.  nom.  lAon  v.  Ca^  (y)  2  Ixut.  132 ;  Auitin  ▼.  Bennet, 

rew,  1  Ventr.  91  ;  S.  C.nom.  Han-  1   Salk.  356;    tee    also   Osbom  ▼. 

gom  ▼.  Cawe,  1  Sid.  437  ;  see  also  2  Sture,  2  Lutw.   1367  ;  S.  C.  nom. 

Keb.  505.  Oibome  t.  Steward,  3  Mod.  231. 

(t)  Sdwarde  ▼.  Moteley,  WUles,  {2)  Lanytm  v.  Came,  2  Sannd. 

192.  167,  &c.,  eup. 


Wbenbenot 


63S  COMMON  COPYHOLDS. 

808.  Heriot  service  shall  be  extinct  by  unity  of  posses- 
don  (a);  so^  if  die  lord  purchase  parcel  of  the  landy  because 
it  IB  entire  and  valuable (b);  sed  secus  as  to  heriot  custom, 
for  if  the  custom  of  the  manor  be,  that  upon  the  deadi  of 
eveiy  tenant  of  the  manor,  who  dies  seised  of  any  lands  held 
of  the  same  manor,  the  lord  shall  have  a  heriot;'  although 
the  lord  purchases  part  of  the  tenancy,  yet  he  shall  have  a 
heriot  by  the  custom  of  the  manor  for  the  residue  (e). 

So,  if  a  tenant  makes  a  settlement  upon  his  son  in  mar* 
riage,  it  avoids  the  heriot,  and  is  not  fraudulent  vnthin  the 
13  EL  a  5,  see  Dig.  P.  n.  lit.  ¥BJLVDB(d);  but  where  a 
tenant,  holding  of  several  lords,  makes  a  fraudulent  gift  of 
his  beasts,  any  lord  may  sue  on  the  13  EL  for  the  value  of 
all  the  beasts,  CresstoeUy.  Cokes  (e),  S.  C,  2  Leon.  6,  where 
it  is  said  that  he  shall  recover  but  the  value  of  one. 

2.  Heriot  Custom. 

What  k  heriot       809.  A  hcriot  may  be  due,  by  the  custom  of  a  manor, 

*^''*'*^'  from  every  tenant,  which  is  called  heriot  custom  (/);  so, 

CutoBMry        there  may  be  a  customary  composition  in  money,  as  ten  (ht 

****^^*^  twenty  shillings  in  lieu  of  a  heriot,  but  a  composition  of  this 

kind  must  be  supported  by  inunemorial  usage (^);  a  new 

composition,  therefore,  will  not  be  binding  on  dth^  lord  or 

tenant  (^). 

Heriot  due  oq        But  the  tenant  must  die  tenant  of  the  lord,  yet  it  matters 

not  whether  he  be  tenant  in  fee,  for  life,  or  years  (A) ;  so,  by 

custom,  a  heriot  may  be  due  upon  the  deaths  of  some  tenants 

and  not  upon  the  deaths  of  others  within  the  same  manor. 

In  respect  of     as  the  heriot  is  due  in  respect  of  the  land  (i) ;  so,  if  a  man 

meats.  dies  tenant  of  several  heriotable  tenements,  he  shall  pay 

several  heriots  (t) ;  but,  by  the  custom  of  some  manors,  one 

(a)  14  H.  4.  5  a,  cited  Bro.  He-  (e)  Dy.  151. 

riot,  8.  (/)  Kitch.  262  ei  §eq.  s  Co.  Cop., 

{b)  1  Inst.  149.  b. ;  Talboi*8  eate,  a.  24,  tr.  24,  25. 

8  Co.  104.  (g)  Co.  Cop.,  s.  31,  tr.  46;  2 

(c)  Id.  106.  Comm.  424. 

(<0  Tyre  y.  LiiiMon,  2  Brownl.  (A)  Bro.  Htriot,  1. 

187.  (i)  KitA.  2B2  et  ieq. 
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heriot  only  is  due  in  such  case  (A) ;  so,  a  heriot  shall  be  due      nvvvMs. 

although  the  testator  devises  all  his  goods(/);  so,  as  the  Of  trustee. 

heriot  is  due  on  the  death  of  the  tenant,  or  the  person  in 

legel  possession,  it  is  due  on  the  death  of  the  trustee,  and 

not  of  the  cestui  que  tru8t(m);  so,  it  is  due  on  the  death  of 

the  reTcrsioner,  both  as  to  fineehold  and  copyhold  estates, 

for  he  is  equally  in  the  seisin  as  aperson  in  possession  (n). 

So,  it  seems,  that  though  as  a  rule  a  corporation  can  Corpontioii 
never  die,  and  therefore  a  heriot  is  not  due  in  respect  of       <^>^     • 
copyhold  lands  in  their  possession,  yet,  by  special  custom,  a 
heriot  may  be  due  on  the  natural  death  or  avoidance  of  its 
head(£>);  so,  on  the  death  of  a  widow  entitled  to  her  free  Widow  liable, 
bench,  the  lord  is  entitled  to  a  heriot  (p). 

810.  So,  by  custom,  a  heriot  is  due  upon  the  determina-  Due  in  case  of 
taon  of  an  estate  for  life  (g^),  or  upon  the  determination  of  an 
estate  for  years  {q) ;  so,  by  custom,  it  may  be  due  upon  the 
surrender  or  alienation  of  the  tenant  (r);  but  if  the  sur- 
renderor die  before  the  admittance  of  the  surrenderee,  it 
will  be  due  on  the  death  of  the  fonner,  the  latter  not  being 
the  lord's  tenant  until  admittance  («);  so,  if  a  tenant  enfeoflb 
several  parts  of  heriotable  lands,  each  shall  pay  a  heriot, 
for  they  shall  be  multiplied  (t) ;  so,  if  a  tenant  enfeoffs  the 
lord  of  part  of  heriotable  land,  the  heriot  custom  shall  not 
be  extinct  (ti);  so,  if  land  escheats,  &c.  and  afterwards  is 
re-granted,  for  heriot  custom,  it  is  said,  is  not  extinct  by 
unity  of  possession,  but  see  ante,  §  808,  as  to  heriot  service. 
So,  it  seems,  that  the  heriot,  in  case  of  disseisin,  (or  rather 

(k)  2   Watk.   Cop.  155,  n.   (1),  Ed.  4.  72  b ;  Fits.  Hariot,    7  ;   2 

278, 298  ;  1  ScriT.  Cop.459»  3rd  ed.  Watk.  Cop.  155  ;  1  ScHt.  Cop.  446, 

(0  1  Inat.  185.  b.  3rd  ed. 

(m)    TViniip  CotUgt  {Comb.)  t.  (p)  GUb.Ten.  172;  2  Watk.  Cop. 

Brownef  I  Vem.  441 ;   Smartle  v.  137. 

PenkmUow,  1  Ld.  Baym.  1000.  {q)  21  H.  7.  15  b;  Kitch.  266; 

(«)  Br.   Hariot,  1 ;  Br.  Avowrie,  Bro.  Heriot,  5 ;  Keb.  80. 

142 ;  Br.  Entie  Cong.,  pi.  20 ;  B^^  (r)  3  H.  6.  45  b. 

Ur  T.  Archer,  Ow.   152 ;  2  Watk.  («)  Kitch.  265. 

Cop.  149.  (Q  BruerimCt  tne,  6  Co.  1. 

(o)  1  E.  2.  14  a;  Lirng't  mm,  5  («)  8  Co.  106  b. 
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of  ouster  as  regards  copyholds),  will  be  due  on  die  death  of 
the  disseisee,  not  of  the  disseisor  (:i:). 


On  death  of 
stranger,  &c 


When  not  dae.  81 1.  Though  a  custom,  that  the  lord  shall  ha?e  the  best 
beast,  &C.  of  his  tenant  who  dies,  is  good,  yet  a  custom  or 
prescription  to  have  a  heriot  of  every  stranger  dyii^  within 
a  manor  is  bad,  because  it  cannot  have  a  reasonable  com- 
mencement  between  the  lord  and  a  stranger,  thoogh  it  may 
between  the  lord  and  his  tenants  (y);  so,  a  custom  or  pv&» 
Bcription  to  have  a  heriot,  that  is,  the  best  beast  of  his 
tenant,  and  if  it  be  eloigned  before  the  lord  seizes  it,  that 
then  he  may  take  the  beast  of  any  other  penon  kvani  aad 
couchant  upon  the  land,  is  unreasonable  and  void  (z). 


Not  due  on  the 
death  of  joint- 
tenants, 


or  coparceners. 


or  tenant  for 
life  and  re- 
munder-man. 


or  tenants  in 
common. 


812.  A  heriot  due  on  the  death  of  a  tenant  is  only  where 
he  is  solely  seised,  and  not  where  he  is  seised  jointly  with 
another,  for  joint-tenants  being  seised  per  mie  et  per  tauty 
make  altogether  but  one  tenant  to  the  lord,  be  there  ev^  so 
many  of  them,  therefore,  no  heriot  is  due  until  Ihe  death  of 
the  last  survivii^  tenant  (a) ;  and  the  rule  is  the  same  with 
respect  to  coparceners,  who  likewise  make  but  one  te- 
nant ip) ;  so,  where  a  grant  is  made  of  huids  to  one  for  lif^ 
with  remainder  to  another  for  life,  and  remainder  to  a  third 
in  fee,  the  particular  interest  and  the  remunder  form  but 
one  tenant,  and  consequently  no  heriot  is  due  until  the 
death  of  the  survivor  of  them  all(c).  On  the  other  hand, 
tenants  in  common  being  solely  seised,  a  heriot  is  due  to  the 
lord  on  the  death  of  each  of  them  (<^;  but  when  their  shares 


{x)  Co.  Cop.,  s.  56,  tr.  129 ;  44 
Ed.  3.  13;  7  H.  4.  17;  Kitch.  263, 
264;  Bro.  Harlots,! ;  JVorrietr.  NoT' 
riee,  March,  23 ;  S.  C.  nom.  Norrit 
T.  NorrU,  2  Roll.  Abr.  2 ;  see  also  2 
Watk.  Cop.  146, 147. 

(y)  Parion  v.  Mamm,  Dy.  199  b ; 
Plowd.  95;  Dav.  33;  Parker  v. 
Onmbl^ord,  I  Cr.  El.  725 ;  2  And. 
153. 


(j)  ParUm  r.  Mamm,  m^.  ;  N. 

Bendl.  112,  pi.  147;  Moor,  16,  pi.  58. 

(<)  KM1.2M t  BuOerY.  AreMir, 
Ow.  152. 

(b)  Lib.  Ass.  210  bs  S  LeoD.  IS; 
Cm.  30;  Eastwood  t.  WhUe,  2  P. 
Wms.  614 ;  2  Watk.  Cop.  148, 149. 

(e)  Keilw.  83,  sed  qmtere, 

(<0  Attree  ▼.  8eoH,  6  EMt,  481. 
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are  reunited  in  the  same  person,  they  form  but  one  tene-      tknpbjw. 
ment»  and  consequentlj  only  one  heriot  is  due  in  respect  of 
them(e). 

813*  A  heriot  is  not  due  on  the  deatibi  of  a  person  having  other  eases. 
only  an  interesse  termim,  as  where  a  lease  is  made  to  two  for 
ninety-nine  years,  if  three  persons  should  so  loi^  liye,  to 
commence  at  the  expiration  of  an  existing  lease,  at  a  certain 
rent,  and  rendering  aheriot  after  the  death  of  tiie  lessees,  or 
either  of  them,  and  one  of  the  lessees  die  before  the  expira- 
tion of  the  first  lease,  a  heriot  could  not  be  demanded,  as 
there  would  be  no  reversion  imtil  the  commencement  of  the 
term,  and  for  want  of  a  reversion  the  reservation  could  not 
take  effect  (/). 

In  Smarile  v.  PenltaUow  {g)y  a  heriot  was  held  not  to  be 
due  on  the  death  of  an  assignee  of  a  bankrupt,  but  on  that 
of  the  bankrupt  himself. 

814.  Kthe  tenant  dies,  having  (without  fraud)  no  beasts,  Lom  of  heriot 
then  the  lord  shaU  lose  his  heriot(A),  and  the  best  beast  '^^''°'' 
must  bel(»ig  to  the  tenant  at  the  time  of  the  death  or  alien- 
ation (t);  and  this  may  apply  to  heriot  service  as  well  as  to 
heriot  custom,  for  it  is  said,  ^^  It  is  a  casual  thing  if  the  lord 
have  the  heriot,  unless  the  custom  or  tenure  be  to  have  the 
best  beast,  or  such  a  sum  (A);"  but  if  the  tenant  had  con- 
veyed away  the  beasts  fraudulently,  then  the  13  El.  c  5, 
has  provided  a  remedy  (A). 

Unity  of  posaesrion  does  not  work  an  extinction  of  a  No  extinction 
heriot  custom,  as  it  does  in  the  case  of  heriot  service,  see  ^^i. 
anU,  §  804. 

(e)  Qarkmd  ▼.  Jekyl,  273 ;  HoU  gon  and  Cawe,  1  Sid.  437. 

hwmy  ▼.  Btrile^,  6B.  &C.  2;  S.  (ff)  2  Ld.  Raym.  1002;  S.  C,  1 

C,  9  D.  &  R.  83.  Salk.  188  ;  S.  C,  6  Mod.  63. 

(/)  LUm  T.  CareWf  1  Vent.  91 ;  (A)  Shaw  y.  Taylor,  4  Hob.  176 ; 

S.   C.    Dom.  Lanycn  t.   Cam$t  2  S.  C,  Hatt.  4;  Carter,  86;  see  also 

Sannd.  165;  S.  C.  nom.  Langani.  Dy.  199;  Kitch.264. 

CbTii«,lLev.294;  B.C.  nom. Z«ma/T.  (t)  Kiteh.  267  ;  GUb.Diat.  146. 

C&ra,  2  Keb.  505 ;  S.  C.  nom.  Han-  (k)  Per  Curiam,  Hott.  4. 
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TMnmis.  815.  The  property  in  a  heriot  by  custom  vests  imme- 
KeeorerjoiB.  diately  in  the  lord  on  the  death  of  the  tenant,  or  on  an 
alienation  by  him,  and  it  seems  that  it  lies  in  prender,  there- 
fore the  lord  may  seize  it  in  any  place  either  in  or  out  of  the 
manor  (Q,  but  he  cannot  distrain  for  it{fn\  {or  a  prescrip- 
tion to  distrain  for  his  own  goods  is  not  good  (n);  he  cannot, 
howeyer,  seize  the  beasts  of  another  (o),  and  a  custom  to 
take  the  beast  of  another  upon  the  land,  if  the  heriot  be 
eloigned,  is  void  (p) ;  so,  if  the  lord  seizes  the  worst  beast 
for  the  best,  he  must  be  content  with  his  election,  and  can- 
not afterwards  seize  another  (g) ;  and  if  a  heriot  be  eloigned 
so  that  the  lord  cannot  seize,  he  may  have  detinue  or  trover 
against  him  who  detains  it(r),  or,  in  certain  cases,  assump- 

Bn^iiigi  in  816.  If  the  tenant  brings  replerai,  the  lord  or  lessor 

beriot  Mrnce.  m&7>  ii^  the  case  of  heriot  service,  avow  generally  under  the 
11  G.  2,  cl9,  s.  22;  sed  secus  as  to  heriot  custom,  for  this 
has  been  held  not  to  be  within  the  statute  (^),  therefore,  in 
replevin  as  well  as  in  trespass,  if  die  defendant  avows  or  jus- 
tifies for  heriot  custom,  he  ought  to  all^e  the  seisin  of  him- 
self and  of  the  tenant,  the  custom  for  a  heriot,  the  death  of 
the  tenant,  and  seizure  of  the  heriot  (ii) ;  and  it  is  not  suf- 
ficient to  all^  a  custom  to  take  the  best  beast,  without 
What  pleu  are  Saying  for  a  heriot,  or  in  the  name  of  a  heriot  (x) ;  so,  evi- 
dence of  a  custom  for  the  homage  to  assess  a  certain  sum  of 
money  as  a  heriot,  and  that  such  assessment  had  always 
been  made  with  reference  to  the  best  chattel  of  the  tenant, 
would  not  support  an  avowry  for  a  heriot  in  kind  (y ) ;  so,  a 

(0  KeUw.  82  a,  84  b.  (r)  Bro.  Hariot,  619;  Kitdu26S, 

(m)  Id.  1 67 ;  Bro.  Hariot,  2»  6,  7 ;  267. 

Parker  ▼.  Gage,  I  Show.  81 ;  Austin  («)  OarUmd  ▼.  Jekyl,  2  Bing^.  292. 

T.  Bennet,  1  Salk.  356.  (Q  JJoyd  ▼.  Wmion,  2  Wfls.  28. 

(n)  Bro.  Hariot,  2,  6,  7.  («)  Co.   Ent.  613  a  ;  BMwm  w. 

(o)   Mi^or   T.  Brandwood,  Cro.  Naait,  2  Lutw.  1309,  1310. 

Car.  260.  (*)  Dy.  199  b. 

(p)  Dy.  199 ;  Bendl.,  pi.  147 ;  2  (y)  Parkin  v.  IMclife,  1  B.  &  P. 

Brownl.  90.  283. 

(q)  Bro.  Hariot,  11 ;  Hod.  60. 


bad. 
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plea  which  does  not  set  out  the  custom  with  all  exceptions,  t£nur«8. 
has  been  held  bad(z) ;  so,  where  the  custom  set  forth  was, 
that  the  lord  should  have  the  best  beast  at  the  tenant's 
death,  and  the  custom  proved  that  he  should  have  the  best 
beast  or  good,  the  variance  was  held  fatal  (a);  so,  where 
the  plea  stated  a  custom  in  the  manor,  that  the  lord,  from 
time  immemorial  until  the  division  of  a  certain  tenement 
into  moieties,  had  been  accustomed  to  take  a  heriot  upon 
the  death  of  every  tenant  dying  seised,  and  since  the  divi- 
sion, had  been  accustomed  to  take,  on  the  death  of  every 
tenant  dying  seised  of  either  of  the  moieties,  a  heriot  for 
each  moiety,  held,  that  this  must  be  taken  to  be  one  entire 
custom,  and  not  two  distinct  customs,  the  one  applicable  to 
the  tenement  before,  and  the  other  after  the  division,  and 
being  laid  to  be  an  immemorial  custom,  it  is  disproved  by 
evidence  that  the  division  was  made  within  memory  (b). 


$  S17.  In  ioeagt  Tenmr€, 


tenure. 


§  817.  Wardship  was  properly  an  incident  to  tenure  by  In  socage 
knight's  service,  and  still  is  so  to  tenure  in  socage;  but  the 
lord  cannot  appoint  a  guardian  of  common  right  to  an  infant 
copyholder  (c);  nor  are  copyholds  within  the  12  C.  2,  c. 
24,  as  to  the  appointment  of  guardians  (cQ ;  but,  by  custom, 
the  custody  shall  be  to  the  lord,  as  to  the  copyholds,  for  the 
prejudice  that  may  otherwise  be  to  the  lord,  and  for  the 
meanness  of  the  estate  (c/) ;  and,  by  custom,  the  lord  may 
asfflgn  one  to  take  the  profits  of  copyhold  descended  to  an 
infimt  during  his  nonage,  to  the  use  of  the  assignee,  without 


(j)  Qrigim  ▼.  BUm^ford,  Cowp.  {b)  KimgmmU  ▼.  BuU,  9  East,  185. 

62.  (e)  2  Lntw.  1190. 

(a)  Adderk^  t«  Hart,  1  B.  &  P.  {d)  Oeneh  t.   Cudmore,  3  Ler. 

394,  n.  («).  395 ;  S.  C,  2  Lntw.  118. 
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T»inrmB«.  rendering  an  aooonnt  (e);  and  where,  by  die  tnistom  of  tlie 
manor,  the  bailiff  of  a  manor  is  to  have  tiie  wardehip  of  the 
copyhold  heir,  being  under  the  age  of  fourteen,  each  a 
guardian  shall  neither  be  admitted  nor  pay  a  fine,  becanae 
he  is  but  a  fanner  of  the  profits,  and  that  not  in  his  o^m 
right»  bat  in  right  of  him  to  whom  he  is  guar£an(/). 


$818.  Wkat  ii  am  Biek^ai. 


What  if  an  §  818.  Eecheat  is  a  term  altogether  of  feudal  import,  rig- 

nifying  a  return  of  the  land  to  the  original  grantor  or  lord 
of  the  fee;  an  escheat,  therefore,  is  a  finiit  of  seignoiy, 
which  is  vested  in  the  lord  by  inheritance,  except  in  cases 
of  high  treason,  where  all  lands  are  forfeited  to  the  Crown; 
so,  where  the  tenant  is  guilty  of  felony  only,  that  is,  felony 
punishable  with  death  (^),  the  queen  is  entitled  to  the  land 
for  a  year  and  a  day,  see  further  as  to  title  by  escheat,  post, 
TrrLB  TO  Thinqs  Bjsaju 


in.  Semtee  of  QDopB&oIlrs. 

The  grant  of  copyholds  comprehends  the  following  par- 
ticulars:— 

1.  Who  may  grant  copyholds. 

2.  How  copyholds  may  be  granted. 

3.  To  whom  grants  of  copyholds  may  be  made. 

4.  Of  what  things  grants  may  be  made. 

5.  Constra(^on<^  grants. 

6.  How  the  power  of  granting  copyholds  may  be  lost  or 
suspended. 

(0  1  Lmd.  266 ;  Ciu  S57.  (/)  Co.  Cop.,  s.  96,  tr.  128. 

(^)  2  Inst.  38. 
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I.  Wla  mas  granU  iMlw  ts  €091;. 


§  819.  Oranti  may  be  made  by  Per^ 
99m  fenerallp. 
By  BUhopSf  ^c. 
By  the  Queen  Cbtuort. 

820.  Oranie  by  Lorde  having  pmr^ 

Ueuier  BUatee. 

821.  Grants  f  when  valid. 
Re-yrant  according  to  Custom. 

822.  QnnUor  mtut  be  Lord. 
When  Qranit  are  void. 


§  823.  Grante  in  other  Cotes. 

824.  Delegated  Authority. 
BxeetUors  may  make  Grants. 
Grants  by  the  Steward  as  by 

the  Lord. 

825.  Qranis     by     the     Queen's 

Steward. 

826.  Grants  by    Under-stewardSf 

Sec 


§  819.  Every  lord  of  a  manor  having  a  lawful  estate  Grants  may  be 


made  by  per- 
sona generally. 


therein,  whether  in  fee,  in  tail,  for  life,  years,  or  at  will, 
may  make  voluntary  grants  of  such  lands  as  come  into  his 
hands  by  escheat  or  otherwise,  and  such  grants  shall  bind 
those  who  have  the  inheritance  (A),  for  these  grants  derive 
their  force  and  effect,  not  from  the  lord,  but  from  the  custom 
of  the  manor  (i) ;  if,  therefore,  a  husband  seised  of  a  copyhold 
manor  in  right  of  his  wife  grant  a  copyhold,  this  shall  bind 
the  wife  and  her  heirs,  notwithstanding  her  coverture,  for  the 
copyholder  is  in  by  custom  of  the  manor  (A);  but  the  grant 
must  be  made  in  the  name  of  the  husband  and  wife  (/) ;  so, 
a  grant  made  by  an  infant  is  good  (m),  or  an  idiot,  or  a 
lunatic  (n),  for  the  law  does  not  regard  either  the  person  of 
the  lord,  or  the  quantity  of  his  estate ;  so,  therefore,  being 
an  outlaw,  or  excommunicate,  will  not  disable  him  to  make 
voluntary  grants,  if,  in  the  case  of  outlawry,  between  the 
awarding  the  exigent  and  the  attainder  {0) ;  so,  a  guardian 
in  socage  (p);  so,  a  grant  made  by  a  bishop,  prebend,  par- 
son, is  good,  and  in  the  case  of  a  bishop  will  bind  the  queen 
on  a  vacancy  of  the  see  (;) ;  so,  if  the  queen  consort  be  te-  consort 


By  bishops, 
By  the  queen 


(Jl)  4  Co.  23  b;  llnat.58.b. 
(0  4  Co.  24  a. 
{i)  4  Co.  23b;  8  Co.  63. 
(/)  Shopkme  Y.Roydier,  Cro.  Jac. 
99;  Co.  Cop.,  s.  34,  tr.  68. 


(m)  Co.  Cop.,  a.  34. 

(«)  Blewet's  ease,  Ley,  47,  48. 

(0)  Co.  Cop.,  8.  34,  tr.  71. 

(p)  Osborne  y.  Carden,  Flow.  293. 

(q)  4  Co.  22  a,  23  b.;  Noy,  41. 
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T»Ktr>»B.  nant  for  life  of  a  manor,  she  may  grant  it  bj  oopj,  and 
such  grant  by  the  custom  of  the  manor  shall  bind  the  long 
himself,  for  she  was  daminapro  tempore(ry 

BylordihATiiig  820.  So,  88  to  the  quantity  of  his  estate,  though  the  brd 
tates.  *  has  only  a  particular  interest  in  the  manor,  he  may  grant  by 
copy,  and  though  the  estate  granted  by  him  may  not  only 
continue  longer  than  his  own  estate  in  the  manor,  but  e^en 
though  the  estate  granted  may  not  come  into  possessbn 
during  the  existence  of  his  own  estate,  thus  tenant  in  dower 
of  a  copyhold  may  grant  in  reversion,  and  it  shall  bind  ihe 
heir  after  her  death  (s) ;  so,  a  guardian  in  socage  may  grant 
copyholds  in  reversion,  and  it  shall  bind  the  ward  though  it 
come  not  into  possession  during  his  infancy  (t).  Whether  a 
lessee  for  years  may  grant  copyholds  in  reveredon,  unlen 
the  revermon  happen  before  his  estate  for  years  is  ended,  is 
not  so  setded  {u) ;  but  the  better  opinion  appears  to  be  tiiat 
there  ought  to  be  a  custom  to  enable  the  lord  to  grant  copy- 
holds in  reversion  (v);  so,  on  the  same  principle  that  the 
smallness  of  the  lord's  estate  makes  no  difference,  grants  by 
tenant  at  will  of  a  manor,  and  tenant  by  statute  merchant, 
staple,  or  elegit,  are  good  (x). 

Ortnti,  when         821.  But  two  things  are  necessary  to  the  validity  of 

such  grants : — 
Re-gnuQt  ac.  First,  that  there  being  nothing  but  custom  to  warrant  a 

torn."*  ^"^^  grant  by  copy,  such  custom  must  be  stricdy  pursued  as  to  the 
estate,  customs,  services,  and  tenure,  else  it  is  not  the  estate 
demised  before  (y ).  Therefore,  although  if  there  be  a  copy- 
holder in  fee,  the  lord  may  release  part  of  the  services  with- 

(r)  4  Co.  23b.  (v)  March,  6,  pL  13;  Lord  Or- 

(»)  Oay  V.  Kay,  Cro.  El.  661 ;  /ard't  eoie,  Moor,  95 ;  PUim^lm  t. 

S.  C,  1  Roll.  Abr.  499 ;  lee  also  Dobmei,  Gonldab.  36,  102;  Godb. 

Godb.  135  ;  Ow.  4.  140 ;  3  Leon.  226 ;  Gflb.  Ten.  322; 

(0  Skopkme  v.  Roydier,  Cro.  Jac.  1  Watk.  Cop.  40. 

55 ;   lee  also  Seopland  y.  Rydier,  (^r)  4  Co.  23;  1  Inst.  58. 

Godb.143;  Ow.  115 ;  1  RoILAbr.  499.  (y)  Bio.  T«Dant  bf  Copj,  27;  Co. 

(«)  Co.  Cop.,  ■.34,  tr.  74;  Ow.  115.  Cop.,  a.  41. 
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out  prejudicially  affecting  the  copyholder's  estate,  as  there  tknur«». 
appears  in  such  case  to  be  an  old  estate;  yet,  when  the  lord 
grants  a  new  estate  by  copy,  this  being  against  common 
right,  and  warranted  only  by  the  custom,  such  custom  to 
bind  the  heir  must  be  strictly  pursued  (z),  consequently,  a 
person  having  but  a  particular  estate  in  the  manor  cannot 
grant  a  copyhold  by  parcels,  or  demise  part  and  retain  the 
residue  himself  (a). 

So,  where  lands  have  come  into  the  hands  of  the  lord  by 
escheat  or  otherwise,  the  lord  upon  a  re-grant  of  the  same 
cannot  diminish  the  ancient  rent  and  services  {b) ;  it  seems, 
however,  that  he  may  reserve  a  greater  rent(c);  but, 
Bs  a  rule,  he  cannot  make  the  minutest  variation  in  the 
grant,  for  that  were  to  make  a  new  copyhold  (if) ;  and  it 
seems  doubtful  whether  a  lord  may  re-grant  copyholds  in 
separate  parcels  at  apportioned  rents,  unless  where  a  copy- 
hold of  six  acres,  which  has  been  ever  demised  for  6s,  rent, 
has  escheated  to  two  coparceners,  and  one  grants  three 
acres,  reserving  Ss,  pro  raid,  which  is  a  perfect  reserva- 
tion (e);  see  also  Lord  Mounijot/^s  ccae{f)y  also  1  Watk. 
on  Cop.  282;  but,  as  to  the  apportionment  of  rent,  and 
how  far  it  operates  as  an  extinguishment  of  the  customary 
estate,  see  Reay  v.  Huntington  {g). 

If  lands  giantable  in  fee  escheat,  the  lord  may  grant 
them  out  again  for  life,  this  being  warrantable  by  the  cus- 
tom, for  the  custom  which  enables  him  to  grant  in  fee  shall 
enable  him  to  grant  for  life  (A). 

Upon  the  same  principle,  if  a  copyhold  comes  to  the 
lord's  hands  by  escheat  or  otherwise,  and  the  lord  makes  a 

(j)  Bro.   Tenant  by   Copy,   27 ;  4  Co.  30 ;  Cro.  El.  699 ;   CUarke  ▼. 

Co.  Cop.,  B.  41.  Pennyf other t  4  Co.  33  ;  Pa$ton  ▼. 

(a)  Gay  V.  Ka^,  Cro.  El.  662.  Mann,  Hed.  6. 

\b)  mteh.  167,  Co.  Cop.  s.  41,  tr.  (e)  Co.  Cop.  s.  51,  tr.  91. 

00  ei  $tq.  (/)  5  Co.  3  b. 

(c)  lb.;  see    abo  Smith  ▼.  Re-  (jf)  4  East,  271,  289. 

iMrtf,  2  Roll.  Rep.  236.  (A)  Kempe  and  Carter* 9  ease,  I 

(J)  2  Comm.  370  *,   see  also  Co.  Leon.  56. 
Cop.  #ap. ;  HarrU  ▼.  Jay,  or  Jaye, 

VOL.  I.  T  T 
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lease  for  years  or  for  life,  or  other  estate  bj  deed  or  witb- 
out  deed,  this  land  can  never  after  be  re-granted  bj  copy, 
for  the  custom  is  destroyed,  because  during  such  estates  the 
land  was  not  demisable  by  copy  of  court  roll  (t),  but  see 
further  on  this  point,  past,  §  839. 


Gnntor 
be  lord. 


Wbca 


CB  gmits 


822.  In  the  next  pkce,  the  person  making  the  grmt 
must  hayeakwful  interest  in  the  manor  at  the  time;  time- 
fore,  if  any  person  having  a  tortious  or  defeasible  estate  of 
inheritance,  subject  to  the  action  or  entry  of  another,  makes 
a  Toluntaiy  grant  upon  escheat  or  forfdture  of  a  copyhdd, 
such  grant  shall  not  bind  him  who  has  right,  when  he  has 
recontinued  the  manor  by  action  or  entry  (A) ;  so,  giants  of 
copyholds  by  a  tenant  in  tail  afler  discontinuance,  and  by 
the  feoffee  of  a  man  seised  in  right  of  his  wife,  may,  after 
the  death  of  the  grantor,  be  avoided  by  the  hdr(/);  so, 
grants  made  by  the  heir  after  the  death  of  the  ancestor, 
whereof  the  widow  is  endowed  (m) ;  so,  grants  made  by  an 
abator  or  intruder  (n) ;  so,  by  a  tenant  at  sufferance  (o),  as 
by  a  grantee  pur  autre  vie,  continuing  after  the  death  of 
cestui  que  vie,  or  by  a  lessee  for  years  of  a  manor  after  a 
breach  of  condition  annexed  to  his  estate,  and  before  entiy 
of  lessor  (p);  sed  secus  upon  grants  made  by  a  lessee  fer  life 
on  condition,  after  the  condition  broken,  but  previous  to 
entry  for  breach  of  condition,  as  the  livery  of  sasin  neces- 
sary to  perfect  the  grant  could  only  be  avoided  by  entry  or 
claim(9);  so,  grants  by  the  feoffee  of  an  infant  cannot  be 
avoided  by  the  entry  of  the  infant(r). 

So,  grants  made  after  an  alienation  in  mortmain  will  be 


(i)  F^-emek**  coMt,  4  Co.  31  a. 

(i)  4  Co.  21  a;  aee  alBO  1  Kitch. 
197  ;  Co.  Cop.  8.  34,  tr.  72  ;  1  Inst. 
58 ;  Dillon  ▼.  F^ine,  Poph.  71. 

(0  Ckudleigh*9  eoMe,  I  Co.  140  b ; 
Co.Cop.,8.34,  tr.  73,  74. 

(m)  Co.  Cop.  $  34,  tr.  71;  llnBt. 
58.  b. 

(»)  1  Inst.  58.  b. 

(o)  Awt  and  Artoit*  cote,  2  Leon. 
45;  S.   C,  Ow.   28;    S.  C.  nom. 


Bona  ▼.  ArtoiM,  Moor,  236;  S.C., 
cited  4  Co.  24  a ;  Co.  Cop.,  §  34,  Cr. 
74. 

{p)  Co.  Cop.,  §34,  tr.  74. 

{q)  Sari  of  AmndePt  eatt,  Dy. 
342;  S.C.,Jenk.Cuit.242Ca.26: 
S.  C,  Bendl.  &  DaL  290 ;  S.  C. 
recognised  4  Co.  24  a ;  Co.  Cop.,  t. 
34,  tr.  70,  74,  75. 

(r)  Co.  Cop.,  8.  34. 


EXECUTOB8  MAT  MAKE  GRANTS.  643 

void,  even  before  the  lord  paramount  has  entered  for  a  for-      tbwukks. 
feitnre  (s) ;  so,  by  a  parson,  (a  manor  being  parcel  of  his 
glebe),  made  after  institution  and  before  induction,  for  as  to 
the  temporalities  he  is  not  complete  parson  before,  though  it 
18  otherwise  as  to  the  spiritualities  («)• 

823.  It  is  said,  that  if  there  be  two  joint-tenants  of  a  Grants  in  other 
manor,  and  a  copyhold  escheats,  one  of  them  may  grant  ^'*^' 

the  entirety  of  this  copyhold,  each  being  seised  per  mie  et 
per  tout  {£j. 

If  the  estate  of  the  grantor  cease  the  next  moment,  it  is  Lord  haying  a 
immaterial,  if  he  be  lord  at  the  time;  therefore,  if  a  man  J^^i^"^*^*" 
seised  of  a  manor  in  fee  hath  issue  a  daughter  and  die,  his 
wife  privement  enseint  with  a  son,  the  daughter  may  grant 
by  copy,  for  she  was  legitima  damina  pro  tempore  ;  so,  if  the 
k>rd  commit  felony,  and  be  attainted  or  convicted  by  ver- 
dict or  confession,  yet  grants  made  by  him  after  the  felony 
committed,  and  exigent  awarded,  will  be  good,  though  by 
relation  the  manor  is  in  such  case  forfeited  fix)m  the  time  of 
the  exigent,  for  in  all  these  cases  he  is  dominus  pro  temr 
pare(u). 

824.  A  person  having  an  authority  derived  from  one  who  Delated  au- 
18  lord  ;w  tempore,  or  otherwise,  may  make  grants  of  copy-  *^^"'^- 
holds ;  therefore,  if  the  lord  of  a  manor,  seised  in  fee  simple,  Execnton  may 
by  his  will  direct  that  his  executors  shall  grant  copyhold  ™   *  granta. 
estates  according  to  tiie  custom  of  the  manor,  for  the  pay- 
ment of  his  debts,  &c.,  and  they  make  voluntary  grants  ac- 
cordingly, these  grants  are  good,  although  they  have  no 

interest  whatever  in  the  manor  (or). 

Grants  made  as  well  by  a  steward  as  by  the  lord  are  good.  Grants  by  the 
and  it  should  seem,  that  if  he  is  a  steward  de  facto  only,  it  will  t^e  lord"  ^ 
be  sufficient,  for  the  law  is  little  inclined  to  examine  either 

(f)  Co.  Cop.,  8. 34.  («)  Co.  Cop.,  8. 34,  tr.  70,  71 ;  see 

(/)  Co.  Cop.,  8.  34,  tr.  76 ;  but  see      also  1  Watk.  on  Cop.  27  eiaeg. 

contrit,  Laneatter  ▼.  LuaUf  1  Leon.  (jc)  1  Inst.  58.  b. ;  Co.  Cop.,8.  34, 

234;  2  Coram.   183;  1   Watk.  on      tr.  72, 73. 

Cop.  26. 
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the  imperfections  of  the  steward's  person  as  bdng  an  idiot, 
&Cf  or  the  unlawfiihiess  of  his  authority  (y) ;  yet,  even  a 
steward  de  Jure  cannot  grant  copyholds  in  opposition  to  the 
express  commands  of  his  prindpal  {z) ;  neither  would  a  grant 
by  diminishing  the  ancient  rents  and  services  be  good,  for  he 
is  in  the  place  of  the  lord(ii);  and  although  the  lord  after- 
wards become  lunatic,  yet  he  may  by  his  steward  grant 
copyholds  (ft) ;  but  although  in  tiiat  case  it  was  ordered  that 
tiie  steward  should  not  grant  without  the  privity  of  tiie  com- 
mittee, yet  it  would  seem  that  the  steward's  grants  are  suf- 
ficient (6). 


Grtntiby 
the  queen's 
ttewtrd. 


825.  The  queen's  steward  is  appointed  by  letters-patent, 
and  such  a  steward  ex  officio,  without  any  special  warrant, 
may  grant  copyholds,  and  the  queen  shall  be  bound  by  the 
custom  of  the  manor  (c);  yet  his  duty  is  before  he  makes 
any  grant  to  inform  the  Lord  Treasurer,  or  the  Chancellor, 
or  Barons  of  the  Exchequer  (c) ;  but  a  steward  retained  only 
by  the  queen's  auditor  or  receiver  cannot  make  such  vdan- 
taiy  grants,  for  neither  the  auditor  or  receiver  has  authority 
to  appoint  stewards  {c) ;  but  if  A.  and  B.,  under  the  seal  of 
the  Exchequer,  be  appointed  joint  stewards  of  all  the  lands 
of  afugitive,  and  A.  make  acourt  and  grants  copies,  though 
in  strictness  he  had  no  power  without  B.,  yet  these  grants 
are  good,  being  made  by  one  that  had  a  colour  to  ke^ 
courts  (i/). 


Gnnts  by  uii- 
dentew&rdy  &c* 


826.  So,may  an  under-etewaid  or  deputy  grant  by  copy  (J); 
and  even  such  deputy  may  appoint  another  to  make  grants 
for  him  (e);  except  in  the  case  of  the  queen,  whose  steward 
cannot  appoint  a  deputy,  without  an  express  authority  for 


(y)  Co.  Cop.,  s.  45,  tr.  194, 195 ; 
GUb.Ten.  316. 

(z)  Harrii  ▼.  Jay,  4  Co.  30 ;  S. 
C.  nom.  HarrU  ▼.  JayM,  4  Cro.  El. 


Moor,  112  ;  Gflb.  Ten.  222. 
{b)  Blewit't  c«w,  Lej,  47,  4S. 
(c)  ffarrU  ▼.  Joy,  tup. 
(<0  Knowlet  v.  Luce,  Moor,  109. 
(«)  Parker  ▼.  KeU,  1  Ld.  Rtym. 


(a)  HarrU  ▼.  Jays,  tup.;  see  aleo      658;  S.  C,  1  Salk.  95. 
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that  purpose (^);  but  the  bailiff  of  a  manor  cannot  make      tenurbs. 
grants  by  copy,  such  power  being  foreign  to  the  general  na- 
ture and  duties  of  his  office  (A). 


II.  Koto  Co]>fif|oRni  maji  u  grontelr. 


S  827.  Where  the  Lord  may  or  may 
not  inerease  the  Rent  and 
Services, 


$  828.  As  to  granting  Copyholds  out 
of  the  Manor. 
Entry  qf  Grants  on  the  Rolls. 


§  827.  If  a  lord  grants  a  copyhold  upon  a  surrender,  he  Where  the  lord 
ought  to  grant  it,  according  to  the  intent  of  the  surrender,  "oHncrwwthe 
and  he  cannot  increase  the  rent  and  services  (i) ;  but  where  ^^^  *nd  ser- 
a  copyhold  comes  to  the  lord  by  escheat,  forfeiture,  &c.,  he 
may  grant  it  de  novo,  rendering  a  greater  rent,  see  ante,  § 
821 ;  also  for  what  estates  copyholds  may  be  granted,  see 
postyCv&TOMABY  Estates. 

828.  It  has  been  much  discussed  whether  the  lord  of  a  As  to  granting 
manor  can  grant  copyholds  out  of  the  manor,  or  indeed  out  ^tL  manon 
of  court ;  but  the  better  opinion  appears  to  be  that  as  these 
grants  may  be  made  by  the  lord  or  his  steward,  they  may  be  . 
made  as  well  out  of  court  as  in  (A) ;  and  the  lord  may  make 
a  grant  out  of  the  manor  at  what  place  he  pleases  (/) ;  but 
not  an  under-steward  without  express  authority  {m) ;  but 
if  the  court  itself  is  void,  all  grants  and  admittances,  though 
made  by  the  lord  himself,  will  be  void  too  (n) ;  so,  where  one 
had  two  manors,  and  granted  a  copyhold  of  the  one  manor 
at  the  court  of  the  other,  held,  that  it  was  a  void  grant,  for 


(p)  Harris  ▼.  Jay,  4  Co.  30.  (m)  Co.  Cop.  s.  46  ;  see  also  Gilb. 

(h)  Gilb.  Ten.  204.  Ten.  by  Watkins,  n.  (n);  I  Watk. 

(0  2  Roll.  Abr.  236.  Cop.  39. 

(i)  1  Inst.  61.  b.  (n)  Clifton  v.  Molineu*,  4  Co.  27. 
(0  Melwieh's  ease,  4  Co.  26  b. 
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Entry  of  gnmt 
ontlieioUs. 


it  oannot  be  a  copyhold  according  to  the  cucrtom  of  the  ma- 
nor, whereof  it  is  not  parcel  (o). 

So,  to  establish  the  validity  of  all  such  grantsi,  it  is  neces- 
sary that  an  entry  thereof  should  be  made  on  the  rolls  of  the 
manor,  for  it  is  said,  '*  If  the  lord  in  open  court  doth  grant 
a  copyhold  land,  and  the  steward  maketh  no  entry  thereof  in 
the  court  rolls,  this  is  not  good,  though  it  be  never  so  pub- 
licly done,  nor  no  collateral  proof  can  make  it  good  (p)." 


III.  Co  blom  ^ranto  of  CoyfiloRm  man  ^  wOlf* 


§  829.  OrmUw  may  be  made  to  Per- 
eom  ffeneraily. 
.  Baeepiimt  as  to  Lord. 
830.  A  Feme  covert  may    be   a 
Grantee,  when. 


§  831.  The    Qnaen    eamnot    be    a 
Grantee, 
Wkatker  a  Corpormtian  may 
be  a  Grantee. 
832.  Whether  an  Alien  may. 


brd. 


Gnnti  may  be  §  829.  As  a  rule,  all  persons  capable  of  taking  grants  at 
soDs\ra«^y.  common  law  may  take  also  by  copy,  and  vice  versd  {q) ;  but 
Exception  ai  to  to  this  rule  there  are  some  exceptions  arising  partly  from 
the  nature  of  the  copyhold  tenure ;  thus,  the  lord  cannot 
grant  a  copyhold  to  the  use  of  himself,  for  nemo  potest  eue 
tenens  et  daminu8(r);  and  when,  says  Lord  Coke,  the  k>rd 
may  take  a  copyhold  to  his  own  use,  that  must  be  under- 
stood to  mean  that  he  may  take  asurrender  to  hi8a8e(«). 


Feme  eotfert  830.  A  feme  covert  may  be  the  purchaser  of  a  copyhold, 

gnntee,  when,  and  the  purchase  shall  stand  in  force  until  her  husband  ^ 
agree8(f);  hut  2^  feme  covert  cannot  be  the  grantee  of  a  copy- 
hold immediately  fiom  her  husband  («). 


(o)  Duke  o/8t^oU*9  eaee,  cited  in 
Sonde  ▼.  Drury,  Cro.  El.  814 ;  see 
also  Marke  ▼.  Sulyard,  Toth.  107  ; 
and  see  farther  1  Scriv.  Cop.  126,  3rd 
ed. 

(p)  Calth.  Read.  37. 

(q)  Co.  Cop.,  8. 35,  tr.  79;  Calth. 
Read,  blet  eeq. 


(r)  Calth.  Bead.  53. 

(«)  Co.  Cop.,  s.  35 ;  aee  alio  1 
Watk.  Cop.  30. 

(0  Co.  Cop.,  8.  35,  tr.  79 ;  Shq>p. 
Ct.Keep.  115. 

(«)  Symee  v.  Pennant,  2  Wib. 
254. 
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831.  The  queen  cannot  be  a  copyholder  either  in  her      tbnurkb. 
corporate  or  natural  capacity ;  therefore,  if  a  person  who  The  queen 
holds  a  copyhold  estate  becomes  king,  the  copyhold  is  sus-  gnmtee. 
pended,  for  it  would  be  beneath  the  dignity  of  a  king  to  per- 
form services  (x). 

It  is  generally  supposed  by  text  writers  that  a  corporation  Whether  a  cor- 
either  aggregate  or  sole  cannot  hold  by  copy  of  court  roll,  ]^™  ^5inT«^ 
for  the  effect  would  be  to  deprive  the  lord  as  well  of  suit  and 
service  as  of  his  fines  (y);  but  my  Lord  Coke  is  the  other 
way  {z) ;  and  in  Sanshato  v.  Robotham  (a) it  was  held,  that,  sup- 
posing a  surrender  to  be  made  to  A.  to  the  use  of  a  charity, 
it  is  dear  that  the  lord  would  be  compellable  to  admit  A., 
because  he  would  receive  no  prejudice  thereby,  as  he  would 
have  his  tenant  in  A. 

832.  Whether  an  alien  may  be  a  copyholder  is  not  so  Whether  an 
settled.  It  has  been  said  that  a  bond-man  and  an  alien  bom     ^^^  ^ 
may  be  a  copyholder,  and  neither  the  queen  nor  the  lord 

can  seize  the  same  (b) ;  but  the  better  opinion  seems  to  be 
that  an  alien  could  not  compel  the  lord  to  admit  him  (c),  and 
that  the  lord,  not  the  queen,  should  have  the  advantage  of 
any  purchase  of  copyholds  made  by  an  alien  (rf),  in  which 
case  it  was  held,  that  copyholders  being  idiots  were  not  within 
the  survey  of  the  Court  of  Wards,  but  of  the  manor  courts 
only ;  and  in  J3.  v.  Holland  (e)  it  is  said  to  have  been  ad- 
judged that,  if  an  alien  purchase  copyhold  lands,  the  king 
shall  not  have  the  estate  but  as  a  trust,  and  the  particular 
reason  was,  because  the  king  shall  not  be  tenant  to  the  lord 
of  the  manor  (/). 

(x)  FUld  V.  Bootksby,  2  Sid.  82  ;  {b)  Calth.  Read.  52. 

tee  R.  ▼.  Holland,  Sty.  41 ;  recog-  (c)  Harriaon,    Lect.    Line.    Inn, 

niaed  in  Duke  qf  York  ▼.  Manham,  1632,  dted  1  Scriv.  133,  n.  (c);  1 

Hard.  434.  Watk.  Cop.  31. 

(y)  See  1  Ca.  and  Opin.  186 ;  1  ((f)  Dy.  302. 

Watk.  on  Cop.  242.  n.  («)  Sty.  41. 

(j)  Co.  Cop.,i.  49,  tr.  113,  114.  (/)  Smith  y.  Wheeler,   1  Mod. 

(a)  Dnke  Char.  Us.  by  Bridgman,  17,  citing  R,  ▼.  Holland,  eup, 
135. 
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TBirv&Bt. 


IV.  naiflt  Ctteg«  innttelle  fts  €iw  of  CTMrt  ICalL 


$  833.  Wkai  T%mg9  gtneraUy  are 
grtmtabU, 
Ztmdt  or  T%ing»  thai  eaneem 
Land. 
834.  t7kin09  Parcel  qf  the  Manor, 
and  of  Perpetuity. 
Underwood,  Dreee,  Sfc. 


§  834.  7%<  Fbre    Crop  or   Prima 
jymnara. 

835.  Ineorporeai  J%myanotgra»i' 

able. 
Unleaa  appendant. 
When  m  ^rott  not  grantable. 

836.  Whether  TitheearegrecMUe. 


Wb^tluoci  §  833.  Generally,  all  lands  and  tenements  situated  within, 

graauble.         ^juA,  being  parcel  of  a  manor,  are  grantable  by  copy  (^),  aad 

so  even  a  manor  itself  may  be  demisable  by  copy  (A) ;  and 

the  lord  of  the  customary  manor  may  hold  customary  comis^ 

but  not  a  court-baron  (t). 
Lud,  orUiingt       So,  anything  that  concerns  lands  or  tenements  may  be 
land.  granted,  therefore,  it  has  been  adjudged  that  a  mill  may  be 

granted  by  copy  (A). 

Tbi^s  pvod  834.  Again,  what  things  soever  are  parcel  of  the  manor 
and  of  pw-  '  ^^^  A^^  of  perpetuity  may  be  granted  by  copy,  otherwise  it 
^f^^^'  can  never  be  shewn  that  there  has  been  a  custom  to  demise 

them  by  copy  (J) ;  therefore,  underwood,  even  without  the 
soil,  may  be  demised  by  copy,  because  it  is  a  thing  of 
perpetuity,  to  which  the  custom  may  extend  (m),  and  for  the 
same  reason  a  grant  by  copy  of  twenty  loads  of  wood  to  be 
taken  by  the  grantee  is  good,  for  it  is  not  necessary  that 
the  thing  have  continuance,  but  only  that  it  be  a  thing  of 

{S)  1  Inst  58.  b.  (j»)  War^e  taae,  4  Leon.  241, 

(A)  R.  ▼.  Stanton,  Gro.  Jac.  259;  dtiiig  and   reoogniaiiig  Oreen  aU 

S.  C.  nom.  R.  ▼.  Staverton,  Ydw.  Harria,  where   the    aame  was  id- 

190.  judged, 
(i)  Moortt.Woodfame,Cro.  Jac.  (/)  Co.  Cop.,  a.  42,  tr.  97;  Gflb. 

327;  S.  C.  nom.  l^eoiTs  eaee,  11  1^.332. 

Co.  17  a :  aee  also  Jenk.  Cent  274,  (m)  Hoe  and  Taylor,  4  Co.  30 

pi.  95;  ScrQggs,94;  1  Watk.  Cop.  b,  31  a;    S.  C,  1  Cro.  SL  413; 

32  d  Mf.;  1  ScriT.  Cop.  126,  3rd  S.  C,  Moor,  315,  adjadsed  and  a^ 

^*  finned  npon  a  writ  of  error. 


trees,  ftc 
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perpetuity^  which  trees  are ;  for  a  man  may  have  an  inhe-      tbwukkb. 
ritance  in  trees,  and  trees  whilst  growing  are  a  tenement, 
and  a  tenure  may  be  reserved  upon  a  grant  of  them  (n) ;  so,  The  fore-crop, 
also^  the  herbage  or  vesture  of  land,  the  fore  crop,  or  prima  g^ra, 
tcntvra  may  also  be  grantable  by  copy  (0),  and  the  freehold 
interest  in  the  soil  may  be  in  one  man,  and  the  copyhold  in- 
terests of  the  prima  tansura  may  be  in  another  {p) ;  but  the 
grant  by  copy  of  wastes,  which  have  not  usually  been  so 
granted,  will  not  be  good,  because,  in  order  to  support  a 
grant  by  copy,  it  is  essential  that  the  thing  granted  has  been 
demised  and  demisable  from  time  immemorial  (;). 

835.  Things  which  do  not  lie  in  tenure  are  not  grantable  incorporeal 
by  copy,  and  therefore  things  incorporeal,  for  which  there  ^rJ^lble. 
can  be  no  distress,  and  which  are  not  parcel  of  the  manor 
(this  consisting  only  in  demesnes  and  services)  cannot  be  de- 
misable by  copy,  for  no  service  can  be  reserved  or  due  upon 
the  grant  of  incorporeal  things ;  and  as  no  attendance  is  due 
fix>m  the  grantee,  no  court  is  necessary  to  be  kept  for  sur- 
renders, admittance,  &c(r)      But  a  distinction  has  been  Unless  ap- 
taken  between  things  appendant  and  things  in  gross,  for  ^^ 
things  incorporeal,  which  are  appendant  to  those  that  lie  in 
tenure,  may  be  granted,  as  a  common  appendant  to  land 
which  is  parcel  of  a  manor,  may  be  granted  by  copy  with- 
out the  land  {s) ;  and  so  common  of  pasture  and  other  com- 
mons are  grantable  by  themselves  without  the  land  {t) ;  so, 
a  rent-charge  and  rent-seek  may  be  parcel  of  a  manor,  and, 
consequently,  demisable  {x) ;  and  also  rent-service  (y) ;  so,  an 
advowson,  fair,  market,  piscary,  being  appendant  to  a  manor, 

(b)  Co.  Cop.,  8.  42,  tr.  98 ;  GUb.  (r)  Co.  Cop.,  s.  42,  tr.  97;  Calth. 

Ten.  332.  Read,  41;  Glib.  Ten.  332. 

(o)  Hoe  V.  Taylor,  4  Co.  30  b,  (»)  Sandal. Drury,  Cro.  El.  814. 

31  a;  8imd»  ondDrury,  Cro.El.  814.  (/)  Mutgrave  ▼.  Ca9e,Wille8,  319. 

{p)  Stammert  v.  Dixon,  7  East,  {x)  2  Roll.  Abr.  120,  pi.  2,  3. 

200.  (y)  Id.,  pi.  4,  citing  22  Ass.  53 ; 

{q)  Newman  ▼.  Newman,  2  Wils.  31  Ass.  23 ;  see  also  Muegraoe  ▼. 

125;   1  Watk.  Cop.  34,  and  cases  Com,  Willes,  325. 
there  dted. 
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TKypREs.      may,  for  the  same  reason,  be  granted  by  copy  (z).    On  the 


When  ID  gross    other  hand,  advowsons,  rents,  conunons,  and  the  like,  wh^ 

not  grantable. 

in  gross,  and,  consequently,  not  parcel  of  the  manor,  cannot 
be  held  by  any  sort  of  service,  and  therefore  are  not  grant- 
able  by  copy  (a). 


Whether  tithes 
are  grantable. 


836.  It  has  been  much  doubted  whether  tithes  were  de- 
misable. In  Sir  John  Boumis  case  (ft)  and  in  Hoey.  Toy- 
lor  (c),  it  was  adjudged  that  tithes  were  demisable ;  but  in 
Sands  v.  Drury  {d)  this  was  denied  to  be  law,  and  it  was 
there  held,  that  tithes  cannot  pass  imless  by  deed,  and, 
therefore,  to  grant  them  by  copy  of  court  roll  cannot  be 
good,  and  it  was  also  said,  it  had  been  adjudged  that  tithes 
cannot  be  parcel  of  a  manor;  but  in  Miugrave  v.  Caoe{f) 
this  last  decision  was  overruled,  and  it  was  held  that  titheSi 
like  other  incorporeal  hereditaments,  may  be  parcel  of  a 
manor,  and,  consequently,  demisable  by  copy,  if  the  custom 
will  warrant  it 


V.  Cmutntction  of  €rt»iita. 


General  oon« 
struction. 


4  837.  General      Construction      qf 
•'^     Grant* 

Subject  to  the  CuMtom  qf  the 
Manor, 


§  838.  ConstruetwH    </  pcrtienkr 
Words  wr  FbrmsqfOraati. 
The  Word  **  sueeesshe" 
What  Parties  may  take. 


§  837.  As  a  rule,  grants  of  copyholds  receive  the  same  con* 
struction  as  grants  of  fieehold  land  do  at  comm<ni  law, 
therefore  a  grant  to  one  and  his  heirs  gives  a  fee  simple  (/); 
so,  grant  of  a  copyhold  to  A.  and  his  heirs,  upon  condition 
that  he  pay  100il,andif  he  fail,  then  to  B.  and  his  heirs,  has 
been  held  to  be  good,  the  Court  considering  it  not  so  much  a 


(z)  lb. ;  and  see  Hoe  ▼.  Taylor^ 
4  Co.  30  b,  31  a ;  Sands  ▼.  Drury, 
Cro.  El.  814. 

(a)  Co.  Cop.,  s.  42,  tr.  97;  Calth. 
Read,  41;  Gilb.  Ten.  331. 


{b)  Cited  1  RoU.  Abr.  496  a,  pL  1. 

(c)  1  Cro.  El.  413. 

(<0  8up. 

(e)  WlUes,  324. 

(/)  Utt.,  aect.  73. 
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fee  dependent  upon  a  fee^  as  a  use  limited  upon  a  feoff-      tewurbb. 
ment(^);  but  such  grants  wiU  be  construed,  for  the  most  Subject  to  the 

-  ,  _    ,  .         custom  of  the 

part,  as  tney  are  m  pursuance  of  the  custom  or  otherwise,  manor. 
therefore,  if  copyhold  lands  have  been  usually  granted  in 
fee,  a  grant  to  one  and  the  heirs  of  his  body,  or  to  one  for 
life  or  years,  is  within  the  custom,  for  the  lord  having  an 
authority  by  custom,  and  also  an  interest,  the  custom  which 
enables  him  to  grant  a  greater  estate  will  enable  him  to 
grant  a  less^  quia  omne  ma/u^  corUinet  in  se  miniL8{h);  so,  after 
the  death  of  tenant  for  life,  the  lord  may  grant  the  same  again 
in  fee,  for  the  grant  for  life  was  not  any  interruption  of  the 
custom  (t).  So,  where  grants  have  been  made  for  life,  a  grant 
durante  viduitate  is  good,  for  that  is  a  less  estate  than  during 
her  life  (A) ;  so,  if  there  be  a  custom  that  copyholds  may  be 
granted  for  three  lives,  a  copyhold  may  be  granted  to  three 
lor  the  lives  of  two  within  the  custom,  for  there  is  no  incon- 
Tcnience  to  the  lord,  though  it  be  for  the  life  of  another,  for 
there  shall  not  be  any  occupancy,  but  the  lord  shall  have  it, 
if  the  tenant  pur  autre  vie  die  living  cestui  que  viesy  and  this 
is  not  a  greater  estate  than  for  three  lives,  which  is  what 
the  custom  warrants  (/) ;  so,  if  the  lord  grant  by  copy,  to 
hold  for  the  lives  of  two,  and  the  longest  liver  of  them  suc- 
cessively, it  will  not  give  any  estate  to  the  cestui  que  vies  (m), 
unless  there  be  a  special  custom  in  favour  of  such  construc- 
tion, as  in  the  case  of  Nepean  v.  Goddard(n)y  where  there 
was  a  custom  which  gave  the  copyholds  to  the  cestui  que  viesy 
in  the  event  of  the  grantee  dying  without  having  disposed 
of  the  estate  by  will,  and  therefore  extending  the  princi- 
ple of  general  occupancy  to  copyholds  was  held  to  be 
good. 

{g)  PwUer  v.    ComhiU,  I   Cro.  30  a;  S.  C,  1  Cr.  El.  323. 

£1.  361.  (/)  1  RoU.  Abr.  511. 

(A)  1  Inst.  52 ;  see  also  Godb.  20 ;  (m)  Wells  {Dean,  Sfc.)  t.  Bawden, 

Stanton  v.  Bamet,  I  Cro.  El.  373  ;  3  East,  260. 

Ken^eandCearter'tcMe^l'Uofi.  56.  (n)  1  B.  &  C.  522;  S.  C,  2  D. 

(t)  Kempe  and  Carter's  case,  sup,  &  R.  773. 

(A)  Ditwn  ▼.  Hopkins,  4  Co.  20  b, 
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TBNusBt.  838.  The  words  dbi  et  suisy  or  sibi  et  cangnatisj  and  such 


**  nitfCMitvd." 


CoiiBtraction  of  like,  TDAjy  by  custom,  create  an  estate  of  inheritance  (o); 
woiSiior'^foniis  and  SO,  by  custom,  the  words  "  him'' and  "  his"  may  create  an 
ofgraBU.  estate  for  life  only  (p);  so,  a  grant  by  the  lord  to  the  father 
and  son,  there  being  but  one  son,  is  good,  but  if  more  than 
one  son,  it  is  void  for  imcertainty  (;). 
The  word  If  &  copyhold  be  granted  to  three  habendum  successwi, 

they  are  joint-tenants,  unless  by  spedal  custom  the  word 
successive  makes  the  estate  several  (r);  so,  if  the  custom 
of  the  manor  be,  that  the  lands  are  demisable  by  copy  to  two 
or  three  for  their  lives,  and  the  life  of  the  survivor,  haben- 
dum succession  sicut  naminantur  in  chartd  et  non  aJitery  fSLj- 
ing  a  heriot  on  the  death  of  every  one  dying  seised,  a  grant 
to  A.  and  his  assigns,  for  the  lives  of  B.  and  C,  and  of  the 
said  A.,  is  good  within  the  custom  {s) ;  but  if  by  the  custom 
of  the  i^anor  a  copyhold  may  be  granted  for  three  lives,  and 
it  is  granted  to  one  for  his  life  with  remainder  to  such 
woman  as  he  should  marry,  remainder  to  the  first  son  of  his 
body,  such  remainder  shall  be  void  and  the  estate  for  life 
only  is  good  {t)s 
What  pwties  In  the  grants  of  copyholds  the  party  named  in  the  haben- 
^^^     ^  dum  only  may  take,  for  in  many  manors  it  is  customary  to 

insert  the  words  of  grant  and  limitation  in  the  habendum 
only,  and  there  are  forms  of  such  grants  that  have  been 
held  good  («). 

(o)  Buniinsi  y.  Lepingwel,  4  Co.  («)  SmartU  v.  PenM^Uom,  1  SOL 

29  b.  188 ;  S.  C,  1  Ld.  Raym.  454 ;  S.  C, 

(p)  Hidey.WeUh,  Sel.  Chin.  Ca.  6  Mod.  63. 

165 ;  aee  1  Watk.  Cop.  109,  n. ;  1  (/)  Moor,  677,  pi.  922. 

ScriT.  Cop.  122.  (u)  Brookt  ▼.  Brooki,  do.  Jae. 

{g)  Cob  V.  Bettenon,  Cro.  Jac.  434,  citing  4  Ed.  3,  pi.  11;  aee  also 

374.  8.  C,  Poph.  125;  Coik  v. . 


(r)  2  Co.  Cop.,  a.  142.  2  B.  &  A.  454 ;  Gilb.  Ten.  255. 
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TSMUKSS. 


YI.  Koto  tHe  9otoer  of  jiranttog  CopsDoDM  mas  fie  loflt  or  ensyftilyelr. 


$  839.  Pother  qf  granting  Copyholds 
lost  by  Change  qf  the  Be- 
tate. 
When  nupended. 

840.  Lords  having  particular  Es- 

tates. 

841.  In  the  Case  qfihe  Crown. 


§  842.  Power  of  Re-grant. 
By  Alienee, 
By  Copyholder. 
By  Lessee. 

843.  Effect  qf  Re-grant. 

844.  Re-grant  qf  Copyholds  under 

the  Statute. 


§  839.  Although  lords  of  manors  haYing  copyholds  coming  Power  of  grant- 
to  them  by  escheat,  forfeiture,  &c.  may  re-grant  them  ao-  Sft  b*/diMigo 
cording  to  the  custom  of  the  manor,  yet  this  power  may  be  ^^^^  "^*®' 
lost  in  different  ways,  as  by  changing  the  nature  of  the 
estate  and  creating  a  common-law  interest,  therefore,  if  the 
lord  makes  a  lease  for  years  or  for  life,  or  other  estate  by 
deed  or  without  deed,  the  copyhold  is  destroyed  (x);  so,  if 
tiie  lord  make  a  feoffinent  in  fee  upon  condition,  and  afler- 
wards  enter  for  the  condition  broken,  yet  it  cannot  be 
granted  again  by  copy  {x) ;  or,  if  the  land  so  forfeited  or 
escheated,  before  any  new  grant  made,  be  extended  upon 
a  statute  or  recognizance  {x) ;  so,  if  the  wife  of  the  lord,  in 
a  writ  of  dower,  haYC  it  assigned  to  her  (x). 

But  a  distinction  has  here  been  taken  between  interrup-  When  bob- 
tions  which  are  by  act  of  law,  and  such  as  are  by  tortious  P**"*^' 
acts,  for  in  the  former  case,  as  in  the  instances  aboYC  giYcn, 
the  interruptions  being  all  by  lawful  acts,  the  demisable 
quality  of  the  land  is  destroyed;  but,  in  the  latter  case, 
where  the  act  is  imlawful,  and  therefore  Yoid,  the  demisable 
property  is  not  destroyed,  only  suspended;  therefore,  if  the 
lord  be  disseised,  and  the  disseisor  die  seised,  or  if  the  land 
be  recoYcred  by  the  lord  by  a  false  Ycrdict  or  erroneous 
judgment,  though  it  be  not  demisable  by  copy  imtil  it  be 
recoYered  by  the  rightful  lord,  yet,  after  it  iscome  again  into 
his  possession,  it  is  grantable  again  by  copy  {x). 


(«)  French's  ease,  4  Co.  31  a. 


654 


COMMON  COPTHOLD& 


Lords  having 
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Utet. 


840.  Again,  the  power  ia  totally  lost  only  when  the  lease 
or  grant  is  so  made  by  a  lord  who  is  seised  in  fee,  for  if  the 
lord,  who  has  only  a  particular  interest  in  the  manor,  as 
being  tenant^in  tail  or  for  life,  or  husband  seised  in  right  of 
his  wife,  and  the  like,  he  shall  not,  by  making  such  lease  ex 
grant,  prejudice  the  estate  of  him  who  is  entitled  in  re- 
mainder or  reversion;  and  therefore,  though  he  himself 
shall  be  bound  by  his  own  act,  and  precluded  fiom  granting 
the  lands  again  by  copy  during  his  own  time,  yet,  upon  the 
determination  of  his  estate,  the  land  will  resume  its  demisa- 
ble quality,  for  the  custom  cannot  be  affected  to  any  greater 
extent  than  the  estate  which  the  person  committing  the  act 
had  in  the  land  (y) ;  so,  a  feofiment  in  fee  upon  condition  is 
said  not  to  destroy  the  power,  although  the  lord  aftervmrds 
enter  for  the  condition  broken  (^r) ;  so,  in  Lee  v.  BooMy{a)9 
it  was  held,  that  if  the  lord  leased  the  manor,  and  also  a 
copyhold,  by  name,  it  was  no  extinguishment  of  the  copy- 
hold, and  the  naming  the  copyhold  was  surplusage;  but,  if 
he  leased  a  copyhold  by  itself,  it  was  gone  as  a  copyhold  for 
ever ;  it  was  also  said  there,  that  if  a  lord,  though  but 
domintis  pro  tempore^  made  a  lease  for  years  of  a  copyhold 
by  itself,  it  would  destroy  the  copyhold;  but  this  is  at 
yariance  with  Frenches  case,  &c.  (ft),  also  with  fPinter  v. 
Loveday  (c),  where  it  was  held,  that  though  if  a  lessee  of  a 
manor  makes  leases  of  the  copyholds,  it  will  not  be  an  ex- 
tinguishment of  them,  yet  if  a  lessee  by  virtue  of  a  power 
demises,  that  is  an  absolute  destruction  of  them,  because 
the  power  is  derived  out  of  the  fee,  and  so  it  is  all  one  as 
though  tenant  in  fee  simple  made  a  lease  ((/). 


(y)  FrenelCB  etue,  4  Co.  31  a; 
Qmetbie  v.  RMiky,  2  Cro.  £1.  459  s 
S.  C.  nom.  Ruiley  and  Cone»ky,  2 
Ron.  Abr.  271 ;  Prior  qfBaih't  case, 
4  Leon.  199. 

(z)  Co.  Cop.,  8.  62,  tr.  UI. 

(fl)  W.  Jo.  449. 


(*)  Sup. 

(e)  1  Fraem.  507;  S.  C,  I  Con. 
40;  S.  C,  Carth.  427;  S.  C,  1  Ld. 
Raym.  267;  S.  C,  5  Mod.  244;  12 
Mod.  147,  (but  as  to  12  Mod.  M I 
DoQgl.  83);  S.  C,  2  SaUc  537. 

(d)  1  Freem.  508,  et  figvrw. 
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841.  In  Cromer  v.  Bumett{e)  it  was  held,  that  if  the      T»NTrai8. 
king  leased  an  escheated  copyhold  by  deed,  the  custom  In  the  case  of 
should  not  be  destroyed;  but,  on  the  expiration  of  the  lease, 

he  might  agiun  graut  it  by  copy,  for  the  grant  of  the  king 
shall  not  enure  to  a  double  intent  as  that  of  a  subject  may ; 
see  also  1  Inst  58.  b.,  and  n.  (7) ;  Prior  ofBaJOCs  case  (g) ; 
but  see  ecntrd,  Lee  v.  Boothby{h). 

842.  But  if  lands  come  into  the  hands  of  the  lord  by  Power  of  re- 
escheat,  forfeiture,  or  otherwise,  he  may  keep  the  lands  in  *^'°'* 

his  own  hands,  or  he  may  re-grant  them  at  pleasure  (t) ;  and  By  alienee. 
if  llie  lord  alien  the  manor,  his  alienee  may  re-graut  the  land 
by  copy  (A);  so,  if  a  copyholder  accede  to  the  manor  by  Copyholder 
taking  a  lease  thereof  for  years  and  the  like,  by  which  his   *"'^" 
copyhold  is  extinct,  yet  he  may  re-grant  it  just  as  the  ori* 
ginal  lord  might  have  done  on  an  escheat,  and  it  matters  not 
whether  the  manor  come  to  the  copyholder  or  the  copyhold 
to  the  lord,  for  it  was  always  demised  or  demisable  (Q. 

843.  As  on  the  grant  of  a  copyhold,  Ihe  tenant  is  in  im-  Effect  of  re- 
mediately,  not  by  the  lord,  (who  acts  only  as  an  instrument),  *""'' 
but  by  the  custom,  which  being  prior  to  and  paramount 

the  interest  of  the  granting  lord,  it  follows,  that  on  a 
le-gnmt  of  the  copyhold,  the  grantee  cannot  be  affected 
by  any  acts  done  by  the  lord  whilst  the  lands  remained 
in  his  hands,  which,  in  the  case  of  freehold  lands,  might 
operate  as  a  charge  or  incumbrance  on  the  land;  therefor^ 
ii^  after  the  escheat  of  a  copyhold,  the  lord  grant  a  rent- 
charge  or  acknowledge  a  statute,  and  then  re-grant  the 
land  to  be  holden  by  copy,  such  rent-charge  or  statute 
will  be  no  charge  upon  the  copyhold  (m) ;  and,  in  like  case^ 

(e)  Str.  266.  65 ;  S.  C.  nom.  BlmerhasMet  ▼.  Horn- 
iff)  4  Leon.  199.  bentone,  W.  Jo.  48 ;  Oibbom  v. 
(A)  W.  Jo.  449.  Poit,  2  Dougl.  720. 

(f)  Co.    Cop.,    8.    62,   tf.    141 ;  (*)  French**  coie^  tup. 
French**  etue,  4  Co.  31  b ;  Tavemer  (/)  4  Co.  31  b. 

and  CromweUf  3  Leon.  108  ;  Blem-  (m)  8wayne*»  com,  8  Co.  63  b ; 

wterhanet  r.  Humbereiane,   Hutt.      S.  C,  Moor,  811 ;  4  Co.  24  a;  Co. 
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TPCTM.  it  has  beeo  decided,  that  the  grantee  will  hold  diachaiged  of 
the  dower  of  the  wife  of  the  lord(ii)y  but  see  contra  as  to 
a  rent,  fFatom's  case{o).  Sands  and  JBkmpstany  ifc  (p) ;  and 
in  Sananer  and  Farce  (jj)  it  is  said,  if  a  copyholder  be  of 
twenty  acres,  and  the  lord  grants  rent  out  of  those  twenty 
acres  in  the  tenure  and  occupation  of  the  said  copyholds, 
(and  names  him)^  then  if  this  copyhold  escheat  and  be 
granted  again,  the  copyholder  shall  hold  it  charged,  for  this 
is  now  chaiged  by  express  words. 

Upon  the  same  prindple,  if  the  lord  grant  the  freehold  of 
the  lands  of  his  copyholder  to  a  6tianger(r)y  or  lease  them 
for  years  to  a  stranger(tf),  this  will  not  extinguish  or  deter- 
mine the  copyhold  estate,  for  custom  has  so  established  the 
a^yholder's  estate,  he  is  not  removable  at  tiie  lord's  will  so 
long  as  he  performs  his  customs  and  services  (^). 

Re-gmt  of  B44.  By  the  35  H.  8,  c  13,  it  is  provided,  that  the  king's 

,,Jj^^S^  manors  of  Granges,  &c.  in  the  county  of  Norfolk,  formerly 
part  of  the  possessions  of  the  abbey  or  priory  of  Walsingham, 
mi^t  be  granted  by  copy  of  court  roU,  in  fise  simple  or  for 
term  of  life  or  Uves^  by  the  stewards  of  the  said  manors,  for 
such  rents,  services,  fines,  heriots,  and  customs  as  in  the  said 
co{Hes  should  be  good  against  the  king,  his  heirs,  successors, 
and  assigns ;  and  by  the  37  H.  8,  c.  2,  it  is  provided,  thatso 
much  of  Hounslow  Heatii  as  was  the  king's  inheritance, 
and  was  meet  for  tillage,  pasture,  meadow,  or  other  several 
ground,  should  be  of  the  nature  of  copyhold  land,  or  the 
same  might  be  letten  by  the  steward  of  the  manor  at  will, 
or  for  twenty-one  years,  which  lessee,  &c.  might  improve  it 


Cop.,  8.  34,  tr.  71 ;  Podger^B  eate,  (o)  3  Dy.  170  b. 

9  Co.  107;  GUm  and  Dover^g  ea»e,  {p)  2  Leon.  109. 

1  LeoD.  16.  (9)  2  Brownl.  208. 

(»)  SamdM  md  Hemption,  2  Leon.  (r)  Mwrelv.  amUk,  4  Co.  24  b. 

109;   S.  C.  nom.  Exeemtors  qf  Sir  (•)  Lan^i  auet  2  Co.  16;  Bmk 

Wm,  Cordei,  Id.  252;  S.  C.  nom.  taid LamffUy,2  Ldtm.  209;  Ahum. 

Earl   qf   Wettmoreiiouri   eate,    3  230. 

Leon.  59;  Sme^r,  Smeyd,  I  Atk.442.  (/)  Lane's  eate,  np. 
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IV.  lafgdts  axib  Interests  of  JLotb  anb  tiTenant. 


846.  Bitate  qf  the  Lord  in  ike 
LaruU  granted  to  the  3>- 


ne  Freehold  i$  in  the  Lord. 

847.  (hutomary  Esiaiet. 

848.  Tenant's  Interest  m  Me  RoUe 

qf  the  Court. 

849.  Po«Mttory  Bight  i$  m   the 

Tenant. 
Tenanfe  Interest  in  the  Un- 
derwood, tfc. 

850.  Extent  qfthe  Right. 
Tenant's    Interest     m     the 

Shade,  Sfc.  of  the  TVees. 

851.  Tenant  has  no  Right  to  sell 

Wood,  when* 

852.  Lord's  Right  to  the   Trees 

when  severed  from  the  Soil. 

853.  Tenant's  possessory  Right  in 

the  Mines. 

854.  Tenant's  Remedy  against  the 

Lord  in  ease  of  his  enter* 
ing  on  the  Land. 
Bourne  r.  Taylor. 


§854 


855. 


Cfrey  r.  Northumberland 
(Duke). 

Extent  qf  Tenant* s  possessory 
Right  to  the  Surface  and 
what  is  underneath. 

856.  Lord^s  Right  to  the  Minerals 

when  severed. 

857.  How  the  Lord  may  lose  his 

Right  to  the  Minerals. 

858.  Primd  facie  Right  qfthe  Lord 

to  the   Wastes  and  Com- 
mons. 
How  restricted. 

859.  Extent  qfthe  Right. 

860.  Copyholders  may  claim  Right 

qf    Common    by    Custom 
only. 
When  the  Custom  is  good,  or 
otherwise. 

861.  Right  qf  Lord  to  appoint  a 

Guardian,  8fe. 
Lord's  Power  over  the  Lands 
qf  Lunatics. 

862.  Where  Lands  are  purchased 

by  Aliens. 


§  845.  The  rights  of  the  lord  are  properly  denominated  Manorial 
manorial,  as  they  are  enjoyed  in  respect  of  that  privileged  ^ 
district  of  land  in  his  possesion,  known  by  the  name  of  a 
manor,  see  ante,  §§  88  et  seq.,  and  are  either  inddent  to  the 
manor,  or  are  usually,  though  not  necessarily  and  exdu* 
dvely,  annexed  to  the  same.  Of  the  first  description  are 
the  firuits  or  appendages  of  tenure,  as  fealty,  services,  fines, 
&c.,  see  ante,  §§  770  et  seq. ;  right  to  have  a  courtrbaron 
as  incident  to  amanor,  see  ante,  §  631 ;  and  a  power  to  grant 
lands  by  copy  of  court-roll.  Bee  ante,  §§  819  et  seq.  Those  of 
the  second  description  are  the  franchises  already  treated  of, 
see  ante,  §§  623  et  seq.,  which,  though  usually  annexed  to 
manors,  do  not  neces»Eurily  and  exdusiyely  belong  to  or  go 
with  them. 
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Intereft  of  the 
lord  in  the 
lands  granted 
to  the  tenants. 


846.  As  to  the  estate  which  the  lord  has  in  those  por- 
tions of  the  manor  which  have  been  gianted  to  his  tenants^ 
this  is  very  different.  A  tenant  by  copy  of  court-roll  is  stiU 
described  as  a  tenant  at  will,  although  he  may  possess  $n 
estate  in  fee  nmple,  in  fee  tail,  for  life>  by  the  curtesy,  and 
other  estates  omilar  to  those  which  may  be  had  in  fineehoM 
The  freehold  ia  lands  at  common  law;  and  the  freehold,  on  the  other  hand, 
in  the  lord.  jg  considered  to  reside  in  the  lord  only,  and  to  many  intents 
it  continues  so  to  do,  particularly  as  regards  the  loid^s  right 
of  escheat  and  forfeiture,  but  the  tenant  does  not  hold  at 
the  arbitrary  will  of  the  lord,  for  he  holds  also  according  to 
the  custom  of  the  manor,  and  a  tenant  is  not  remoyaUe  at 
the  lord's  will,  so  long  as  he  performs  his  customs  and  sei^ 
vices  (m). 


Cnatomarj 
estates. 


847.  Custom  directs  everything  relating  to  the  estates  of 
the  copyholder,  as  it  does  in  respect  to  copyholds  generally; 
and  as  customs  vary  not  only  from  the  common  law  bat 
also  from  each  other  in  different  manors,  the  inddenfs  of 
copyhold  estates  differ  from  omilar  estates  at  ocHumon  law 
in  many  particulars,  which  will  be  treated  of  under  the 
head  of  Customary  Estates,  see  past;  and  as  to  the  modes 
of  transferring  such  interests  under  titie  by  customary  alien- 
ation, seejposf,  TiTLB  to  TmNoe  Real. 


Tenant's  inter- 
est in  the  rolls 
of  the  oonrt. 


848.  Tenant  by  copy  of  court^roll  has  an  interest  in  the 
rolls  of  the  court  as  well  as  the  lord,  and  the  lord  cannot 
deny  copyholders  access  to  them  (x) ;  and  the  steward  has 
been  ordered,  on  several  occasions,  to  produce  the  ioUs(y). 

But  besides  the  rights  and  interests  already  mentioned, 
there  are  three  things  in  which  the  lord  and  tenant  have  an 
interest  in  common,  though  in  diflferent  degrees,  namdy,  in 
trees,  mines,  and  conunons,  which  demand  here  a  particnfaur 


(«)  Laste's  eaae,  2  Co.  16. 
(jr)  Widow  8taey^8  com,  Latch, 
182. 
(y)  CorbeUr.P€9ihaa,ToOi.  109  i 


Amoh.,  Stj.  128;  J)9wdmptU  t. 
Dowdtwitt,  Chan.  Ca.  261 ;  Amm., 
11  Mod.  111. 
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ooDoderation,  although  treated  of  in  other  partem  see  f09t,      TBwuRig, 
under  Customa&t  EerATsa 

L  Rights  in  Trees. 

849.  A  copyholder  has  the  same  cuBtomary  or  possesBory  Ponenory 
interest  in  the  trees  as  he  has  in  the  land(2r)^  for  custom  [^t.  ^  ^^ 
has  fixed  it  to  hia  estate  against  the  lord^  for  the  copyholder 
haa  as  great  an  interest  in  the  timber  trees  as  he  hath  in  the 
messuage  which  he  holdeth  by  copy  (a);  but  a  copyholder  Tenant's  inter- 
may  not  cut  down  trees,  or  do  any  ot^er  iiguiy  to  the  free*  dtf^ro^&c* 
hold,  without  the  lard's  lioence ;  therefore,  a  custom  that  a 
copyholder  for  life  may  cut  down  and  sell  timber  trees  at 
pleasure  is  Toid(A);  although,  by  special  custom,  a  copy- 
holder of  inheritance  may  cut  down  trees,  for  he  has  a  quasi 
inheritance  in  the  copyholds,  and  so  he  hath  in  tiie  trees(c), 
yet»  without  a  special  custom,  no  copyholder  can  commit 
waste(d);  so,  in  the  absence  of  custom,  it  has  been  held, 
that  a  copyholder  cannot  cut  down  trees(^). 

860.  It  is  however  a  good  custom  that  copyholders  in  fee  Extentofthe 
shall  have  tiie  loppings  of  poUinger^,  and  the  lord  cannot  cut 
them  down,  for  that  would  depriye  the  copyholder  of  tiie 
future  loppings  (/);  and  a  copyholder  may  maintAin  tres- 
pass against  the  lord,  quare  claustan  jregit  et  arbarem  suam 
4rc*  sucddk,  because  of  the  interest  which  tiie  copyholder 
has  in  tiie  trees,  see  supra,  §  849;  so,  it  was  tiie  unanimous 
decirion  of  the  Court,  in  Ashmand,  orAshmead,  v.  Ranger  (g), 

{z)  Askmomd  t.  Ranger ,  12  Mod.  Powelw,  Peacock,  Cro.  Jac.  SO. 

979;  8.  C«  noa.  Atkmead  v.  Jtoiyr,  (e)  Rockeg  v,  Hrnggvut  eup.;  lee 

1  Ld.  Baym.  552;  S.  C,  2  Salk.  alao  S.  P.,    Qlateock  w.  Peehe,   4 

638;  1  Com.  Rep.  71;  S.  C,  Holt,  Leon.  238  ;  S.  C,  I  RoU.  Abr.  560; 

162;   S.  C,  Fort.  152.  S.  C,  dted  2  D'Aut.  426. 

(«)  Heifdsm  mud  BmUh*$  ctue,  13  (d)  Aekmand  t.  lUmger,  mp, 

Co.  69;  lee  nifira,  %  850.  (e)  Baet  ▼.  Hardrnff,  Cro.  £1. 498. 

(d)  Roekeg  v.  Huggetu,  Cro.  Car.  (/)  Stebbing  t.  Goenal,  Cro.  El. 

220 ;  S.  C.  nom.  Roeieg  t.  Htiggnu,  629 ;  S.  C,  1  Roll.  Abr.  108,  376. 

W.  Jo.  245 ;  S.  C.  nom.  Rooie  and  (g)  Sup.,  §  849. 
Huggene,  I  Roll.  Abr.  560;  S.  P., 

U  u2 
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TBxuBKg.  that  trespass  would  lie  by  the  copyholder  for  life  against 
the  lord,  for  cutting  trees  on  the  estate,  and  not  leaying 
sufficient  for  repairs,  the  custom  being  that  every  copy- 
holder for  life  shall  have  limber  trees,  &c.,  for  the  reparadoo 
of  the  premises ;  and  this  decision  was  affirmed  in  error  m 
the  Exchequer  Chamber,  but  both  the  judgments  were  re- 
versed in  Dom.  Proc,  ten  Lords  being  for  the  affirming,  and 
eleven  for  the  reversal,  and  it  was  there  said,  the  tenant 
could  not  cut  the  trees,  and  if  the  lord  could  not,  dien  no- 
body could,  and  they  must  rot  on  the  land;  as  to  the 
tenant's  right  to  estovers,  eeepast,  §  851. 
Tenant's  inter-  The  tenant's  interest  in  the  trees  is  not  confined  to  the 
&c.  of  trees.  '  useofthem  for  repairs,  &c.,or  domestic  purposes,  for  he  has  an 
interest  in  the  fruit  and  shade,  &C.  (A);  and  so,  if  birds ba3d 
nests  in  the  trees,  the  eggs  are  the  tenant's,  and  this,  it  is 
said,  shews  that  he  has  a  possessory  interest  in  the  trees, 
though  his  estate  be  but  for  years  (t). 

The  tenant  has  also  such  an  interest  in  the  trees  that  he 
may  maintain  an  action  on  the  case  against  a  stranger  for 
cutting  down  trees,  and  so  may  the  lord  for  the  same  tree- 
pass  done  to  the  inheritance  (A). 

Tenant  has  no  851.  When  the  custom  is  to  have  wood  for  repairs  at 
wood,  when.  Other  neccssary  uses,  the  right  to  sell  any  part  of  it  will  not 
be  supported  by  anything  but  the  clearest  evidence  of  usage; 
therefore,  where  the  tenants  covenanted  with  the  lord  that 
they  would  not  cut  down,  sell,  or  dispose  of  any  wood  without 
the  licence  of  the  lord,  held^  in  an  action  against  a  tenant 
for  cutting  down  and  selling  wood,  that  evidence,  that  the 
tenants  of  defendant's  estate  had,  for  thirty  years  and  up- 
wards, publicly,  and  without  interruption  from  the  lord, 
and  with  his  knowledge,  cut  and  sold  the  planted  wood  cm 
the  estate,  in  large  quantities,  was  admissible,  but  not  evi- 


(A)  2  H.  4,  pL  12.  (0  Askmond  w.  JUmgtr,  12  Hod.  379. 

(k)  Co.  Cop.,  8.  51,  tr.  119;  3 Lev.  231. 


BIGHTS  IN   MINE8.  661 

dence  of  reputation  that  the  tenants  had  the  right  of  so  t«wub»«. 
doing  (t) ;  and  it  is  a  question  for  the  jury  to  decide  whether 
trees  were  cut  down  for  the  purpose  of  repairing  the  pre- 
mises bandJUk,  and  were  in  a  course  of  application  for  that 
purpose,  or  whether  there  were  evidence  that  they  were  to 
be  applied  to  any  other  purpose  (m). 

852.  Although  the  tenant  has  a  possessory  property  in  Lord's  right  to 
the  trees,  yet  when  the  possession  is  gone  the  property  is  teTered  from 
gone  (n) ;  but  as  to  pollards,  dotards,  bushes,  &c,  the  law  '^  ■®'** 

is  otherwise,  and  if  thrown  down  they  belong  to  thetenant» 
Countess  of  CumberlaTuTs  case(o);  HerhhendefCs  case{p\ 
which  were  cases  relating  to  lessees  at  common  law ;  see  also 
Berry  v.  Heard  ( j),  Crcrdon  v.  Harper  (r),  Berriman  v.  Pea^ 
each  {s) ;  see  also  further,  under  Estates  for  Life,  &c. 

2.  Bights  in  Mines. 

853.  In  the  absence  of  any  special  custom,  the  copyhold  Tenant's  poa- 
tenant  has  a  possessory  interest  in  the  mines,  and,  by  cus-  in  mines. 
torn,  he  may  have  not  only  a  right  of  possession,  but  also  a 

right  of  property  in  the  same.  The  lord,  on  the  other  hand, 
has  the  right  of  property,  but»  without  a  special  custom,  he 
has  no  right  to  enter  upon  the  lands  of  the  copyhold  tenants 
to  search  for  and  obtain  the  minerals,  unless  he  has  pre- 
viously had  their  consent,  and  thus  it  is  laid  down  in  a  book  of 
authority: — ''  It  seems  to  me  that  a  copyholder  of  inheritance 
cannot^  without  a  special  custom,  dig  for  mines,  neither  can 
the  lord  dig  in  the  copyholder's  lands,  for  the  great  pre- 
judice he  would  do  to  the  copyhold  estate ;  and  the  copy- 
holder himself  seems  to  have  no  interest  in  the  inherit- 
ance {ty 

(0  Blaekti  r.  Lawei,  2  M.  &  S.  (p)  4  Co.  62. 

494.  (q)  Cro.  Car.  242;  S.  C,  Palm. 

(m)  Folep  Y.  JViUon,  11  East,  56.  327. 

(a)  Amm.,U  Mod.95;  and seealso  (r)  7  T.  R.  13. 

Brownl.  421;  AUner's'eme,  1  Keb.  (t)  9  Bing.  384. 

691.  (0  Gilb.  Tern  327. 

(o)  Moor,  814. 


,mam^ 
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^mmmmma.  8M.  It  oecBM  abo  DOW  to  be  Settled,  that  if  ike  lord  enter 
?— *y*^  npm  the  eopyliold  tenant's  lands  to  dig  for  mines  without 
his  eonsent,  the  latter  maj  have  his  remedy  against  him  as 
a  luiijiiwi.  This  last  point  was  however  disputed  in  one 
^^'"^  eaee,  akhoii^  the  Coort  inclined  to  the  opinion  that  sodi  an 

entry  by  the  IcHnd  would  be  a  treqiass  (u).  In  a  prior  case^ 
where  the  lord  granted  all  coal-nunes  within  a  manor  (parcel 
of  wUdi  was  copyhold  for  life)  to  J.  &,  afler  which  he 
entered  the  copyhold  hmd,  and  di:^  anew  pit  therein  during 
die  fife  (rf'the  copyholder,  and  took  the  coals,  held,  that  the 
leaee  amght  have  his  action  against  the  lessor,  ibr  neither 
the  lessee  nor  the  lessor  could  enter  upon  die  copyludd  to 
£g  die  coals,  for  the  copyholder  should  haye  trespass  ftr 
bieakinghis  dose,  and  digging  his  coals(ti) ;  so,  in  a  subse- 
quent case,  the  Lewd  Chancellor  held,  that  if  there  were  no 
custom  to  r^ulate  it,  neither  a  customary  tenant  without , 
Kcence  fiom  the  lord,  nor  the  lord  without  the  consent 
Mmrme  t.  of  the  tenant,  could  open  and  work  new  mines  (x).  In 
**    *  Bomrme  t.  T[yIor(y),  where  all  the  above-mentioned  cases 

(see  smpra,  §  853)  are  dted  and  commented  upon,  it  was 
expressly  hdd,  that  the  lord  of  a  manor,  as  such,  has  no 
right,  without  a  custom,  to  enter  upon  the  copyholds  witlun 
his  manor,  under  which  there  are  mines  and  veins  of  coal,  in 
order  to  bore  for  and  work  the  same,  and  the  copyholder 
Qttf  ▼.  SmriM^  may  maintMn  treq»8S  against  him  for  so  doing;  and,  lastly, 
iDmJtr).  it  is  said  in  Grey  y.  Northumberland {Duhe)  {z\  ''From  that 

case,  (viz.  Bourne  v.  Tiller,  sup.),  I  collect  that  the  lord 
of  a  manor  may  be  in  the  same  situation  with  respect  to 
nunes  as  in  respect  to  trees;  that  is,  the  property  may  be  in 
him ;  but  it  does  not  follow  that  he  can  enter  and  take  it* 
widiout  consent,  which  must  be  acquired  by  purchase  or 
otherwise  (a)." 

(«)  Rmilmd  (0»iiii/«w)  t.  OU,  1  (jf)  Wmion  {BUkop)  ▼.  Km§ki, 

Sid.  152 ;  S.  C.  nom.  Gnm/ew  ^  IP.  Wnu.  40S. 

RmiimuPs  emit,  I  Ler.  107 ;  S.  C.  (y)  10  East,  189. 

nom.  Rmilmtd  (Lord)  t.  Grtene,  1  (j)  17  Yes.  282. 

Keb.  558.  (a)  Per  Ld.  Eldon,  C. ;  Gref  r. 

(r)  Piayer  ▼.  Roberi$,W.  Jo.  243.  NorikMmkerimid{DtM),l7VtM.2»L 
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866.  The  poeeeBSory  right  of  the  tenant  extends  so  far  CTNuaBg. 
that  the  possession  is  in  him,  fit>m  the  surface  down  to  the  Extent  of 
centre  of  the  earth,  according  to  the  general  rule,  that  he  sessory  right  to 
who  has  the  snr&ce  has  the  subsoil,  and  he  may  recover  ^what^u 
substantial  damages  for  any  actual  injury  done  to  the  sup-  nndemwth. 
&ce ;  therefore  it  was  held,  that  trespass  was  maintainable 
by  ft  copyholder  against  the  owner  of  an  adjoining  colliery, 
for  breaking  and  entering  the  subsoil  and  taking  coal  therein, 
although  no  trespass  was  committed  on  the  surface,  Lewis  y. 
Bra9ii0iwmte{b)\  and  it  was  also  said  in  this  case,  *^  Although 
the  property  in  the  mine  may  be  in  the  lord,  he  has  not 
such  a  possessory  right  as  to  maintain  trespass  against  a 
WYongdoer(c).'*  But  as  to  the  right  to  take  the  minerals,  it 
appears  that  a  copyholder  may  acquire  a  right  to  certain 
minerals  by  custom,  as  to  dig  marl,  day,  &c  for  repair,  in 
the  same  manner  as  he  acquires  a  right  to  cut  down  trees, 
see  antef  §§  849  et  8eq.{d)\  yet,  although-^  distinct  positive 
usage  for  the  customary  tenant  to  take  the  minerals  might 
be  valid  in  law,  it  is  incumbent  on  the  tenant  to  prove  the 
euatona,  otherwise  the  right  will  remain  in  the  lord  (e);  so, 
although  a  tenant  might  do  one  sort  of  waste,  as  to  cut 
down  timber,  that  was  no  evidence  that  he  could  commit 
another  kind  of  waste,  as  that  of  disposing  of  minerals(y). 
The  interest  of  the  lord,  on  the  other  hand,  is  not  derived 
fix»n  custom,  but  is  that  which  he  has  at  common  law,  or 
which  is  reserved  to  him  out  of  his  original  grant  (^). 

866.  If  the  minerals  are  once  severed  from  the  inherit-  Lord's  right  to 

tiie  minerals 

ance,  whether  by  the  copyhold  tenant  or  a  stranger,  the  when  serered. 
lord  wiU  be  entitled  to  recover  them  in  an  action  of  trover 
for  they  are  like  trees  felled,  which  belong  as  personal  chat- 


(d)  3  B.  &  Ad.  437.  737;  S.  C,  3  Min.  &  Ry.  133. 

(c)  Per  LittledAle,  J.,  Lewit  t.  (/)  Winehe$ter{Biahop)y, Knight, 
BrmUhwaiie,  3  B.  ft  Ad.  437.  tup. 

(d)  W9mehMt€fiBi9hop)f. Knight,  (^)  Fbikcrdr.  Hemmett,  5  T.  R. 
1  P.  Wms.  406 ;  Gflh.  Tan.  827.  417,  n. 

(e)  Sawe  ▼.  Brenion,  8  B.  ft  C. 
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TouaM,  teb  to  the  owner,  whose  right  of  poesesdon  has  accnied,  see 
mile,  §  25  (A);  and  so,  where  thelord  himself  granted  all  the 
coals  within  the  manor  for  a  tenn,  and  afterwards  entered 
upon  the  copyhold  and  dog  for  coals,  it  was  held,  that  the 
lessee  might  recover  those  that  were  so  dug(t). 

How  tbe  loid         857.  Mines  are  a  part  of  the  demesnes  of  a  manor,  and 
rigbi  to  tiK       not  a  distinct  im>pert7  from  the  freehold;  therefore,  if  it  is 


intended  to  except  them  from  the  grant  of  any  waste  on  the 
enfranchisement  of  copyholds,  the  right  must  be  reserved  in 
expressed  terms;  thns,  where,  by  the  terms  of  an  indosore 
act,  a  certain  portion  of  the  wastes  of  the  manor  was 
allotted  to  the  lord  in  lieu  of  his  right  and  interest  in  the 
soil,  and  the  residue  was  to  be  allotted  to  the  several  tenants 
in  fee,  discharged  from  all  customary  tenures,  rents,  finest 
&c,  a  saving  clause,  reserving  all  seigniories  incident  to  the 
manor,  and  all  rents,  fines,  services,  &c.,  and  all  other  royal- 
ties and  manorial  jurisdictions  whatsoever,  will  not  reserve 
mines  under  those  allotments  to  the  tenants(it);  although  it 
appeared  by  a  lease  that  was  unexpired  at  the  time  of  pass- 
ing the  act,  that  the  right  of  digging  for  the  mines  had  been 
exerdsed  by  the  lord  of  the  manor  (A),  it  being  held,  that 
the  mines  are  part  of  the  soil,  and  passed  by  that  word  in 
the  allotments  to  the  several  proprietors,  and  that  under  the 
saving  clause  nothing  was  reserved  to  the  lord  but  rights 
of  an  incorporeal  nature,  which  are  quite  distinct  from  the 
soil(A> 

3.  Right  of  Common. 

Primifiune  858.  By  presumption  in  law,  the  exclunve  property  in  all 

lord^to  the^        wastes  and  commons  belongs  to  the  lord,  but  evidence  may 
''■■*«•  "**        be  adduced  to  shew  that  commoners  or  others  have  also  an 

oominoiiB. 

Howitatrieted.  interest;  and  although  a  custom  to  exclude  the  lord  totally 
from  the  profits  of  the  soil  would  be  imreasonable,  yet  a  pre- 

(A)  Player  v.   RoberU,  W.  Jo.  (i)  Playtr  ▼.  Rokeri$,  mp. 

243 ;  Howe  t.  Brenton,  8  B.  &  C.  (k)  Ibwnley  t.  Gitiom,  2  T.  R. 

737 ;  S.  C,  3  Man.  ft  Ry.  133.  701. 
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Bcription  to  have  the  sole  right  of  pasture  to  the  exclusion  TBiay»ER. 
of  the  lord  has  been  established  (/) ;  for,  notwithstanding 
this  prescription  for  the  sole  pasture,  yet  the  soil  is  the 
lord's,  and  he  has  mines,  trees,  bushes,  &c.,  and  he  may 
dig  for  turves  {m) ;  and  it  is  said,  that  such  a  grant,  that 
is,  of  the  sole  pasturage,  would  be  good  at  this  da7(m); 
so,  a  lord  might  grant  to  his  tenants  to  have  common,  ex- 
cluding himself,  but  such  a  common  is  not  good  by  prescrip- 
tion (m) ;  so,  though  the  lord  may  establish  his  general  right 
to  all  tin  mines  within  the  manor,  yet  consistently  therewith 
the  tenants  of  certain  tenements  in  a  viU  within  the  manor, 
some  of  them  freehold,  and  some  customary,  may  by  acts  of 
ownership  for  more  than  twenty  years,  establish  their  right  to 
copper  mines,  as  well  under  the  waste  and  customary  lands 
as  under  the  freehold  lands  (n). 

859.  **  The  lord  by  granting  rights  of  common  on  his  waste  Extent  of  the 
does  not  thereby  exclude  himself  or  his  tenants  from  all  use  "^ 
of  the  waste  on  which  the  right  of  conmion  is  to  be  exer- 
cised, but  merely  grants  to  others^  in  common  with  himself 
and  his  tenants,  certain  rights  upon  that  waste ;  all  that  the 
lord  has  not  granted  remains  in  him.  He  may,  therefore,  apply 
the  waste  to  any  purposes  not  inconsistent  with  the  rights 
which  he  has  previously  granted  to  the  commoners  (o) ;"  but 
an  unlimited  and  unrestricted  right  to  abridge  the  rights  of 
the  commoners,  and  to  confer  in  severalty  upon  any  person, 
from  time  to  time,  such  portions  of  tiie  waste  as  the  lord  in 
his  discretion  should  think  fit,  has  been  held  to  be  utterly 
inconsistent  witii  an  existing  right  of  common,  and  as  tend- 
ing to  annihilate  the  rights  of  the  commoners  altogether, 

(I)  North  T.    Ooe,  Vaugh.   251 ;  KenHck   ▼.    Pargiter,  Ydv.    129 ; 

S.C.  nom.  North  v.  Cox,  1  Ley.  253;  Douglaa  r.  Kendal,  Cro.  Jac.  256  ; 

ffo$kim$  ▼.  Robhu,  2  Saund.  324  ;  Pitt  ▼.  Chick,  Hutt.  45. 

S.  C,  1  Vent.  123;    S.   C.  nom.  (m)  1  Mod.  74. 

ffopktm»   ▼.    Robituon,  2  Ley.  2;  (n)  C^r/if  v.  Dame/,  10  East,  273. 

S.  C,  1  Mod.  74  ;  2  Follexf.  13 ;  2  (o)  Per  Bailey,  J.,  Arlett  t.  Bilie, 

Keb.  842 ;  see  also  Kentiekv.  Par^  7  B.  &  C.  362. 
giter,  Cro.  Jac.  208;   S.  C.  nom. 


666  COMMON  0OFTHOLD6. 

TEwuKM.  Arlett  V.  E11x8{p\  recogmziBf^ Badger  y.  Fard(q)j  wbere 
a  custom  for  the  lord  to  giant  leases  of  the  waste  of  the 
mBnar  widiout  restriction  was  held  bad  in  point  of  kw,  and 
distinguishing  these  cases  Scorn  Bateian  v.  Green{r\  where 
the  right  of  digging  for  dajy  haying  been  proved  to  have 
existed  at  all  times  in  the  lord,  was  held  to  be  good,  although 
it  partially  abridged  the  rij^ts  of  the  commoners;  alsofiom 
Clarksan  y.  fVoodhouse(8),  where  a  custom,  that  when  cei^ 
tain  particular  portions  of  land,  which  had  been  destinedfor 
turbary,  ceased  to  have  tbe  power  of  producing  tuibaiy,  the 
owner  of  the  waste  should  be  at  liberty  to  take  that  portion 
to  himself  was  held  good;  because  the  owner  in  that  eaae 
took  nothing  firom  the  commoners  whidi  had  been  originally 
appropriated  to  them  for  purposes  of  pasture  (#);  also  firam 
Folkard  Y.  Hemmettf  where  the  grant  of  the  soil  of  Ike  waste 
by  the  lord  was  held  to  be  good,  because  such  grant  had  been 
made  with  the  consent  of  the  homage  (I);  eee  further  on 
the  rights  and  interest  of  the  lord  and  the  commoner,  aafe^ 

Copyholders  860.  A  copvholder  can  daim  right  of  ocxnmon  by  custooi 

may  cUixn  right 

of  common  by  Only,  for  he  has  common  by  reason  of  the  custom,  wUdiaa* 
custom  o  y.  QQ^Qg  ^  Bome  to  his  customary  estates,  and  therefore  if  a 
copyholder  purchase  the  freehold  of  his  copyhold  estate,  ik 
right  of  common  is  destroyed  (x) ;  and  where  oopyholderB 
daim  common  on  the  several  pasture  in  the  lord's  soil,  it  u 
not  necessary  to  shew  what  estate  they  have  in  thdr  copy* 
hold^  for  be  their  seyeral  estates  either  in  fee,  or  for  life,  or 
for  years,  yet  the  custom  hath  annexed  this  sole  pasture  asa 
profit  it  prendre  to  thdr  estates  for  the  time  being(jr);  80» 
therefore,  where  a  man  stated  himself  to  beacustomary  tenant 
of  a  manor,  according  to  the  custom  of  the  manor,  of  lands 

(p)  7  B.  &  C.  36».  (#)  Martkamt.  J9«a/<r,C(o.  Jac 

(g)  3  B.  ft  A.  153.  253. 

(r)  5  T.R.  411.  (y)  Hotkimr.  MUMmt,  2  J 

(«)  4  T.  R.  412,  n.  324 ;  mh,  |  858. 

(0  Id.  368. 
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which  were  paroel  of  the  manor,  and  holden  by  copy  of  the  mnrass. 
eonrt«ro]k|  it  was  held  sa£Bcient  to  support  his  daim  to  com- 
mon, without  adding  that  he  was  tenant  ''at  the  will  of  the 
lord(;r)  f  but  it  is  otherwise  with  respect  to  any  tenants  of 
freehold  estates  at  common  law,  for  if  thejr  daim  any  sudi 
benefit,  they  must  ^w  their  estates,  and  prescribe  in  the 
name  of  the  tenant  in  the  fee  by  a  qua  estate(z) ;  copy- 
holders, however,  cannot  as  a  rule  daim  common  by  pre- 
scription, for  they  cannot  prescribe  at  all  against  their  lord, 
nor  against  any  other,  but  only  in  the  name  of  their  lord  (z) ; 
see  further  as  to  prescription  by  copyholders,  under  Title 
TO  Things  Beau 

A  daim  of  common  by  a  copyholder,  to  be  good,  must  When  the  cm- 
be  both  certain  and  reasonable  (a).  It  is  a  good  custom  otherwise.  '  ^' 
§bt  a  copyholder  to  have  the  lq>piBgs  of  the  trees,  and  that 
on  that  account  the  trees  should  not  be  cut  down  by  the 
lord,  because  the  tenant  has  a  future  as  well  as  present 
interest  in  the  tree8(&);  so,  a  copyholder  may  daim  estOTcr, 
and  a  custcnn  to  cut  down  wood  for  repairs  or  other  neces- 
sary uses  is  good (c);  but  such  a  custom  will  not  warrant 
the  sale  of  the  wood  (c),  unless  sold  to  defray  diarges  of  re- 
paration(d);  so,  a  custom  to  cBg  for  limestope,  marl,  day, 
and  grayd,  for  the  same  purposes («);  but  in  that  case  it 
is  necessary  to  allege  not  only  that  the  house  was  out  of 
repair,  but  Ihat  the  party  entered  fer  the  purpose  of  getting 
materials  for  the  necessary  repairs  of  the  house,  and  that 
ihey  were  used  for  that  puipose(/);  so,  a  custom  for  a 
copyholder  to  have  turbary  suffident  for  the  house  to  which 
it  is  appendant  is  good  (;),  or  to  dig  for  materials  for  the 


(x)  CrowiMer  t.   Ol^id,  2  Ld.  (d)  S£a\fordw.  Sieveiu,  Z  Bnlst. 

Baym.  1225.  282. 

(«)  1  Iiwt.  59 ;  1  Leon.  11;  Datis,  (e)  Duberlep  r.  Page,  2  T.  B.  391. 

32,33;  1  BoU.  Abr.  565;  2Boa.  (/)  Pepping. Skakeiptar.^ll.Vi. 

Abr.  M4.  741. 

{h)  SMking  ▼.  Goum/,  Cro.  £1.  {g)    TgrriMgham*9    eoMe,    4    Co. 

629.  37. 

(e)  JFb/cy  t.  WiUon,  11  East,  56. 
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Right  of  lord 
to  appoint  a 
gvardiiii,  &c. 


Lord's  power 
OTer  the  lands 
of  lunatics. 


improYement  of  the  land  (A),  but  not  to  cat  turf  willioat 
limit,  for  the  ornament  of  the  garden,  or  for  any  oth»  fim- 
diul  improvement  (A) ;  so,  a  custom  for  the  proprietora  of 
ships  to  dig  for  ballast  is  good,  because  it  is  for  the  main- 
tenance of  navigation  (t) ;  but  a  custcm  for  the  lord,  or  a 
customary  tenant,  to  sink  jnts  in  the  land  of  other  custcmiary 
tenants,  and  to  lay  the  coals  on  the  land,  and  let  them  re- 
main there  an  indefinite  time,  and  to  lay  wood  and  other 
materials  there  at  his  pleasure,  held  to  be  a  bad  custom,  as 
being  both  uncertain  and  unreasonable  (A). 

4.   Wardship,  tfc. 

861.  There  are  some  other  rights  to  which  tlie  lord  of 
the  manor  may  be  sometimes  entitled,  namely,  a  right  to 
appoint  a  guardian,  and  a  right  to  the  custody  of  lunaticB^ 
or  to  the  lands  of  an  alien.  The  first  of  these,  as  befixe 
observed,  is  not  of  common  right,  aeeanie,  §  817;  and  as  to 
the  second,  it  is  not  settled  whether  the  lord  has  any  power 
over  the  land  of  a  lunatic,  except  by  custom ;  therefiire, 
where  the  lord  had  granted  the  custody  of  a  lunatic's  copy- 
hold land,  the  Court  held,  that  an  action  touching  the  land 
was  to  be  brought  in  the  name  of  the  lunatic,  for  that  no 
interest  was  gained  in  the  land  by  the  committee,  he  bong 
no  more  than  a  bailiff.  Cocksy.  Darsan  {I);  audit  was  there 
said,  that  the  lord  had  no  power  over  the  lunatic's  land 
without  a  custom,  for  the  imitation  of  the  king's  power  over 
fineeholds  was  not  a  consequence,  for  although  the  17  £.  2 
(Stat  Prerog.)  was  but  an  affirmance  of  the  common  law 
in  the  case  of  the  king,  yet  the  collateral  incidents  of 
estates,  as  dower,  curtesy,  wardship,  and  the  lik^  were  not 
without  special  custom(/);  but  in  Becerkjfs  caMe{m)  it  is 
said  that  the  king  shall  not  have  the  custody  of  the  land 


(A)  IRlM*  T.  IFiUei,  7  East,  127. 
(t)  Ljpm  Begit  (Mayor,  ^e.)  ▼. 
Tapior,  3  Ler.  160. 
(k)  Broadbeni  ▼.  WUMm,  WiUes, 


360. 

(0  Hob.  215;    S.  C,  Noy,  27; 
PopiK  141. 

(»)  4  Co.  126  b. 
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which  an  idiot  holds  by  copy,  for  that  is  but  an  estate  at  tbmubbb. 
will  by  the  common  Liw,  it  would  be  a  great  prejudice  to 
the  lord  of  the  manor;  yet^  held  in  another  case,  that  an 
alienation  made  by  an  idiot  after  office  found  should  be 
avoided  (n);  an  idiots  however,  could  not  be  ordered  in  the 
Court  of  Wards  for  his  copyhold,  it  being  the  rule  that  if 
an  idiot  had  not  any  goods  or  chattels,  or  lands,  except 
copyhold  lands  holden  of  a  common  person,  the  king  should 
not  have  the  custody,  but  the  lord  of  whom  the  copyhold  is 
holden;  but  ifhe  had  any  other  lands,  then  the  copyhold  land 
also  {o) ;  and  so,  where  a  copyholder  was  mtUiu  et  surdus^  it 
was  held,  that  the  lord,  and  not  the  king,  should  have  the 
custody,  for  otherwise  the  lord  should  be  prejudiced  in  his 
rents  and  services  (p). 

862.  In  the  case  of  copyhold  lands  purchased  by  an  Alieu. 
alien,  as  he  cannot  retain  them,  it  seems  not  to  be  settled 
whether  the  queen  or  the  lord  may  take  advantage  of  the 
purchase,  but  the  better  opinion  appears  to  be  that  the 
queen  cannot  take  them  except  as  a  trust  (jr) ;  see  further, 
ante,  §  832 ;  and  as  to  the  copyholder's  power  to  grant  leases. 
Bee  post,  §  1399. 

(n)  Dy.  302,  recognized  in  Sever-  (p)  EaveriT,  Sisinner,  Cro.  J.  105. 

Iey'#  eaee,  4  Co.  124.  (9)  1  Dy.  marg.  2b;    Id.  marg. 

(o)  Boger'e  oote,  cited  marg.  Dy.  302 ;  R.  v.  Holland,  Sty.  20, 40, 75, 

302.  84;  S.  C,  AU.  14. 
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V.  1^  B  aCon»&oDi  mas  be  tet  mr  bistcose^ 

§  863.  A  copyhold  estate  may  be  lost  or  destroyed  in  three 
ways,  namely^  1.  By  extinguishment.  2.  By  fbrfdtme. 
3.  By  enfranchisement. 


I.  fixtitflviiHiftt  0f  «  €mnHtXJ^ 


§  864.  Copyhold  eammg  to  the  Free- 
hold. 
H5.  Freehold  e9mmg  to  the  Coff^ 

hold. 
866.  Partial  or  total  SxHnguieh^ 


867.  Suepemiom   or    BsFtmgmeh^ 


868.  J(feet  qf  Unity  ofPoeeeeeUm 

M  9Me  oaate  M^erton. 


§  869.  Unity  qfPoeeeoei&mmtheeaau 
Pereom  m  d^eremi  SiykU, 

870.  Comequeneae  of  the  BaUm-^ 

yuiehmeni, 
CopykM  Lamde  pom  wifi 

the  Manor,  when. 
Merger. 

871.  Bxtingwehmeni  of  the  but- 

dente  to  the  Oepykold,  or 
OmMerwtee. 


§  864.  A  copyhold  is  said  to  be  extinguished  when  the 
freehold  and  copyhold  interest  unite  in  the  same  person  and 
in  the  same  rights  which  may  be  either  by  the  copyhold  in- 
terest coming  to  the  frediold,  or  by  the  freehold  interest 
coming  to  the  copyhold  (r). 
Copyhold  The  copyhold  may  come  to  the  freehold  if  die  copyholder 

^1^1^^,  conveys  his  interest  to  the  lord,  whether  by  surrender  or  re- 

lease, or  bargain  and  sale(«) ;  so,  if  the  lord  sell  the  free- 
hold of  inheritance  of  the  copyhold  to  another,  and  then  the 
copyholder  release  to  the  purchaser,  this  will  extinguish  the 
copyhold,  for  although  a  release  could  not  in  its  own  nature 
[according  to  the  old  law  (/)]  pass  away  a  possesaon^  yet  it 

(r)  2  Oilb.  Ten.  300.  S.  G.  nom.   Hateet  and  Hameem, 

(«)  Blewunerhaeeet    ▼.    Humber'  Windi,  166 ;  Scraggs,  192. 

flo«e,  Hatt  65 ;  S.  C.  nom.  Blener-  (i)  Free.  ConT.,  3id  edit.,  tit.  Be- 

haeeet  r.  Humheretona,  W.  Jo.  41 ;  kue. 
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might  amount  to  a  significatioii  of  the  tenant's  mind(ti);  twubm. 
and  a  copyholder  being  but  a  tenant  at  will,  anythuig 
amounting  to  a  detennination  of  the  copyholder'a  will  is 
sufficient  to  extinguish  the  copyhold,  as  if  a  copyholder 
comes  into  court  and  says  that  he  is  weary  of  his  copyhold, 
and  requests  the  lord  to  take  it,  that  is  a  surrender  (x) ;  and 
in  one  case  it  was  held,  that  a  copyholder  accepting  his  land 
to  hold  of  the  lord  by  bUl,  under  his  hands,  instead  of  by 
oopy,  determined  the  copyhold  interest  (y) ;  so,  if  the  copy- 
holder surrender  to  the  use  of  the  lord,  (even  though  the 
lord  be  a  disseisor),  it  was  much  questioned  whether  this 
were  an  extinguishment  or  not,  Moor  v.  Pit  (z) ;  but  the 
Ck>urt  of  C.  P.  was  of  opinion  in  this  case,  that  it  was  a  void 
surrender,  and  the  copyhold  not  extinguished  (a),  and  this 
judgment  was  a£Srmed  in  error  (()• 

So^  if  lands  escheat  or  are  forfeited  to  thelord,  it  is  an  ex- 
tinguishment of  the  copyhold  interest  (c). 

Although  the  lord  may  determine  his  estate  by  any  act, 
yet  the  lord  cannot  destroy  the  estate  of  the  copyholder  by 
any  act  of  his,  ae  by  the  severance  of  the  freehold  of  the 
laud  held  by  copy,  for  the  custom  has  established  his  estate, 
BO  that  the  lord  cannot  oust  him,  so  long  as  he  pays  and 
performs  his  custams  and  services  (d). 

866.  A  copyhold  interest  may  also  be  extinguished  by  Freehold 
the  annexation  of  the  freehold  to  the  copyhold ;  thus,  if  a  ^"y^ia^ 
copyholder  in  fee  accept  a  lease  for  years  of  the  same  land 
from  the  lord,  this  determines  his  copyhold  estate  («);  so. 


(»)  AMon.,  Cro.  Bl.  21;   Wake^  (c)  Moor  t.  PU,  1  Show.  153; 

/ord^i  eoie,  1  Leon.  102 ;  BUmmir-  Skinn.  28. 

UMel  T.  Humkifitoiu,  Hntt.  65.  (b)  S.  C,  1  Vent.  359 ;  S.  C,  T. 

(jr)  Blemmerhauet   r.    Hwmbir^  Jo.  154 ;  see  also  1  Watk.  Cop.  92, 

atonet  mp,  359. 

(y)  CblAiMM  ▼.  Porimm,  1  Leon.  (c)  BeverhanCi  mm,  2  Vent.  345 ; 

191;  S.  C.  nom.  CMmm  ▼.  Bodily  S.  C,  2  Chan.  Ca.  194. 

1  Andr.  199.  (<0  Lanui^i  com,  2  Co.  17  a. 

(1)  2 Mod. 287;  S.  C,  1  Freem.  (tf)  lb.;  S.  C.  nom.  BmUk  and 

24.  Lan^icate,  1  Leon.  170 ;  1  Andera. 
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TBicomM.  if  the  lord  lease  the  copyhold  to  another,  and  the  copyholder 
accept  an  aseignment  firom  the  lessee  (/).  K  a  copyholder 
take  a  conveyance  of  the  nuuor  in  joint-tenancy,  it  appean 
that  the  copyhold  interest  will  be  extinguished,  fw  j(Niit- 
tenants  are  seised  per  mie  etper  taut  {ff) ;  so,  if  a  numor  be 
leased  for  years,  and  a  copyholder  purchase  the  reyermon  in 
fee,  by  this  the  copyhold  is  destroyed,  and  the  lessee  of  the 
manor  may  oust  the  copyholder,  and  hold  the  hod  during 
his  term  (ff) ;  so,  if  he  accept  a  lease  for  years  of  the  manor, 
it  is  said  by  some,  that  this  is  a  total  extinguishment  of  the 
copyhold,  and  the  lessee  may  re-grant  the  copyhold  again  to 
whom  he  pleases  (A) ;  but,  according  to  others,  it  is  only  a 
suspension  of  his  copyhold  during  the  term  (t) ;  so,  if  the  ctqpj- 
holder  join  with  the  lord  in  a  feoffinent  of  the  manor,  his 
copyhold  is  thereby  extinct  (/);  so,  if  the  copyholder  nies 
execution  upon  a  statute,  and  has  the  manor  in  execation, 
it  is  sud  that  the  copyhold  is  gone  (A),  for  after  the  debt  le- 
vied, the  customary  interests  remains  (/) ;  and  if  the  lord  &t- 
feofis  his  copyholder  to  the  use  of  another,  his  copyhdd  is 
not  destroyed,  for  it  is  saved  by  the  Stat,  of  Uses(iii);  so,  if 
there  be  a  copyhold  for  three  lives,  hdbmd  successive,  and  the 
lord  by  deed  grants  the  inheritance  to  the  first,  the  interest  of 
the  second  is  not  destroyed  (n) ;  so,  if  the  lord  grants  the 
fireehold  of  a  copyholder  to  a  stranger  for  the  life  of  the  copy- 
holder, his  copyhold  is  not  destroyed  (o). 

Tuikl  or  total       866.  There  is  a  distinction  between  a  conveyance  of  a 
ment.  portion  of  the  copyhold  interest  by  the  tenant  to  the  lord, 

191;  Gouldsb.  34,  ca.   9;    HitWa  (i)  (^Ammit.  iSbfli^,  Cro.  Jae.84; 

eat€,  4  Co.  31  b  ;  S.  C,  JHde  mmd  Sat.  78,  ca.  146. 

Newport,  Moor,  185 ;  tee  alao  Kitdu  (J)  Godb.  11. 

171 ;  Co.  Cop.,  i.  62,  tr.  141,  142;  (k)  Com.  D%.  Copthold,  (L.); 

1  Watk.  Cop.  360.  9ed  eimirvi.  Sat.  70. 

(/)  Smith  and  Lau'icaie,  1  Leon.  (/)  Sat.  70. 

170;   1  Anden.  191;   GonUb.  34,  (m)  JU//m^«#oii'#  eoie,  7  Co.  39  a. 

ca.  9.  (n)  Curtii  amd  CotteFi  em,  < 

(^)  Calth.  74.  Leon.  72. 

(A)  AMtm,,  Moor,  185,   ca.  330,  (o)  HoMmrd   t.   BarUett,  Hob. 

tdl&a%  md€  mmd  Newport^  9up.  181. 
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and  a  oonveyance  of  a  portion  of  the  freehold  by  the  lord  to  twvbab. 
the  tenant,  for  the  former  operates  as  an  extinguishment  of 
the  part  only  conveyed  to  the  lord^  and  the  latter  as  an  ex- 
tinguishment of  the  whole  tenancy  (p);  therefore,  if  a  copy- 
holder in  fee  surrender  to  the  use  of  the  lord  for  life,  with 
remainder  over  to  a  stranger,  or  reserving  the  reversion  to 
himself,  it  will  be  an  extinguishment  only  of  the  estate  so 
limited  to  the  lord,  but  will  not  affect  the  remainder  or  re- 
version (q);  but,  if  a  copyholder  in  fee  accept  a  common- 
law  lease  of  his  copyhold  tenement  from  the  lord  or  his 
grantee,  the  whole  copyhold  interest  will  be  extinguiBhed(r). 

867.  So  long  as  the  demisable  quality  of  the  estate  sub-  Suspenrion  or 
sists,  the  copyhold  is  not  extinct ;  therefore,  where  copyholds  ment^" 
come  into  the  lord's  hands  by  forfeiture  or  escheat^  &a,  he 

may  re-grant  them  by  the  custom  of  l^e  manor  («);  but,  if 
he  make  a  common-law  lease,  for  life,  or  years,  or  any  other 
certain  time,  the  copyhold  is  destroyed,  because,  during 
those  estates  it  was  neither  demised  nor  demisable  by 
copy  (/);  but,  if  the  lord  keeps  it  in  his  hands,  or  only  lets 
it  at  will,  he,  his  heirs  or  assigns,  may  well  re-grant  it  at 
his  pleasure  (tc). 

868.  To  cause  a  complete  extinguishment  of  the  copyhold  Effect  of  qnity 
estate  by  unity  of  possession,  they  must  be  united  in  the  Uw  auno  per. 
same  person;  therefore,  if  one  seised  of  a  manor  in  right  of  ^^ 

his  wife,  let  lands  by  indenture  for  years,  this  does  not  de- 
stroy the  custom  as  to  the  feme,  it  only  suspends  it,  for 
after  the  death  of  the  husband  she  may  demise  it  by  copy 
again  (x);  but'  in  one  case  it  was  held,  that  where  copy- 
holder in  fee  married  a  seignioress,  and  they  suffered  a  com- 

(j9)  Kitch.  171.  (t)  1  Inst  58. 

ig)  Podgef^i  ease,  9  Co.  106, 107;  (0  F^-ench*»  cote,  4  Co.  31. 

Co.  Cop.,  8. 34,  tr.  72;  see  also  Oirf Iff  (»)  lb.;  wtd»\ao  PembUw,  Stem, 

mmd  Cotter M  case,  2  Leon.  72.  2  Kcb.  213 ;  8.  C,  T.  Raym.  165  ; 

(r)  Xane'ff  eaee,  2  Co.  17  a;  see  also  farther,  ante,  §  821. 

OK/e,  §  865.  (jr)  Co.  Cop.,  s.  62,  tr.  142. 
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rm^nrmMM.  mon  rcooveiy  to  the  use  of  themselyeB  for  life,  remainder 
over,  it  operated  as  an  extingniflhment,  because  the  hns- 
baad  gamed  a  fireehold(y);  so^  on  the  same  piin<9{iey  if  » 
person  having  a  limited  interest  onlj  in  a  manori  m  temat 
for  life»  lets  a  copyhold  parcel  of  the  manor  fixt  jeuB,  the 
demisable  quality  of  the  land  is  not  destroyed,  bat  only 
suspended  as  to  him  daring  his  Ufe,  and  after  his  death,  or 
the  determination  of  die  particolar  estate,  the  rana]]lde^ 
man  or  reTsrnoner  may  re-grant  by  copy  (^r). 

u^^of  pot.        869.  Again,  to  cause  a  total  eztingaishment  of  the  copy- 
i  ia   hold,  there  must  be  unity  of  possession  in  the  same  peraon 


^?^  in  the  same  right,  but  where  the  interest  is  united  m  tbe 
same  person  in  different  rights,  there  the  copyhold  interert 
will  be  suspended  only  and  not  extinguished;  therefore,  if  t 
copyholder  in  his  own  right  become  seised  of  the  manor,  or 
of  the  fieehold  interest  in  his  copyhold  tenement,  m  right  of 
another  only,  otvicenersd,  the  copyhold  interest  will  be  bii»- 
pended  daring  the  union  of  such  interests,  Lim^s  eati{a)\ 
see  also  Oage  v.  Acton  (ft),  where  this  doctrine  is  applied  to 
common-law  interests. 

870.  Copyhold  premises  which  become  extinct  by  the 
^^'^^      union  of  the  oofpyhM  and  freehold  will  enure  to  the  bene- 


CopylioU  kadi  fit  of  either  a  devisee  or  a  mortgagee ;  held,  therefore,  Aai 
■tuior^  wl^  under  a  devise  of  a  manor,  copyhold  premises  psBcei  (kand, 
which  were  purchased  by  and  suRendeied  to  the  lotd  sub- 
sequent to  the  making  of  the  will,  will  pass,  and  tUfi,  notr 
withstanding  a  sabsequent  demise  from  year  to  year  by  die 
devisor,  for,  notwithstanding  the  purdnse  of  the  oopyhoU 
by  the  lord,  it  still  remained  parcel  of  the  uxboot(c);  90, 
where  a  lord  mortgaged  the  manor  in  fee,  and  aflerwardB 
purchased  copyholds  held  of  the  manor,  it  had  been  pre- 

(y)  Anon.,  Cro.  EL  8.  (a)  2  Co.  17;  1  Walk.  Cop.  358. 

(r)  Qmmbie  ▼.  Rmip,  Cro.  El.  (»)  1  Salk.  326. 

459  b  s  FMd  r.  Booikhf,  2  Sid.  17,  (e)  ff€l0  ▼.  Wegg,  6  T.  R.  701. 
35, 81, 137. 
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TUHialj  decided  that  they  should  enure  to  the  benefit  of  the  tknurm. 
mortgagee  (d);  so,  where  eopyhold  premises  are  purehaaed  Merger, 
by  the  lord,  tenant  fmr  lifb  of  the  manor,  with  remainder 
over,  they  will,  if  not  re-granted,  merge  in  the  inheritance 
of  the  mancHT,  for  the  benefit  of  the  remainder-man  (e) ;  se^ 
likewise,  for  the  benefit  of  an  executory  deyisee(/);  but 
where  there  was  a  union  of  a  fee  of  a  customary  fireehold 
with  the  estate  for  life  oi  the  lord  of  the  manor,  that  was 
held  to  8uq)end  the  seigniory  during  the  lord's  life,  and  that 
at  his  death  the  seigniory  revived,  and  the  fee  of  the  cus- 
tomary tenements  descended  to  his  h^,  Binghatn  v.  fFaod- 
paie{g).  In  this  case  it  is  said,  ^^tbat,  if  the  lord  bad  been 
seised  of  the  fee  of  the  manor,  then  the  union  would  have 
extinguished  the  customary  tenements,  but  extinguishment 
takes  place  only  when  the  two  estates  have  the  same  dura- 
tion (A>'' 

871.  It  seems  to  be  settled,  that  the  customs  of  ireebench,  ExtSngnldi- 

_  ment  of  the  in- 

curtesy,   &c.  will  cease  with  the  extinguishment  of  the  ddentitothe 

copyhold  tenure,  by  any  union  of  the  freehold  and  copj^-  SSwwiae.**' 
•hold  interests(t);  but  with  regard  to  common  it  is  other- 
wise, for  that  is  extinguished  only  in  particular  cases. 

I^  by  custom,  all  the  copyholders  for  life  have  com- 
mon in  the  waste  of  the  lord,  and  the  lord  grant  to  one 
and  his  heirs  all  his  copyhold  messuage  and  land  cum  per^ 
tinentiUy  he  shall  not  have  common,  fi>r  by  the  custom  the 
common  was  annexed  to  the  customary  estate,  which  being 
destroyed  by  his  own  act  in  making  it  a  freehold,  his  com- 
mon is  destroyed  with  it(A) ;  sed  sectiSy  if  he  have  common 
in  the  soil  of  a  stranger,  see  further,  post,  §  899.    But  if 

(<0  Qibbont   V.  P^U,   2  Doo^l.  Bingham  r.   WoodgMi^,  I  Roas.  & 

710.  My.  32. 

(e)  St.  Paul  ▼.  VUeouni  Dudky  (i)  LaOgmtr  t.  A»ery,  Cro.  Jac. 

ofMi  Ward,  15  Vei.  167.  126 ;  2  Sid.  19 ;  Dugworih  ▼.  itorf- 

(/)  Kmg  ▼.  Moodg,  2  Sim.  &  Sta.  ford,  W.  Jo.  462. 

579.  (k)  Martkamn  Hunter  w.Marih* 

{jf)  1  Rom.  &  My.  32.  am,  Cro.  Jac.  253 ;  8.  C,  YelT.  189 ; 

(A)  Per  Sir   J.    Leach,  M.  R.,  Noy,  126. 
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oopyholdetB  for  life  have  used  to  hare  oommon  in  the  waste 
ofthelordyOreetoyereinhiBwooGb,  or  other  profits  dfn'endh? 
in  any  paicel  of  the  numor^  and  the  lord  alien  his  wastes  or 
woods  to  another,  who  afterwards  grants  a  copyhold  mes- 
suage for  life»  such  grantee  shall  have  c(»nmon,e8toyerBy&c., 
notwithstanding  the  severance,  for  the  title  of  the  copy- 
holder is  paramoonty  and  the  custom  unites  the  common, 
which  is  but  as  aooessary  or  incident,  so  long  as  the  mes- 
suage, which  is  the  principal,  is  maintained  by  theca8tom(/); 
80^  by  a  grant  of  a  manor,  with  the  exception  of  the  wastes, 
though  they  are  thereby  severed  fiom  the  manor,  yet  the 
copyholders  continue  to  have  a  right  of  common  thereon  by 
immemorial  custom  (m). 


II.  ^9tftthiX$. 

§  883.  Afto,ifdimekyPenmmider 

Fiht^. 

DiaMHHn. 

874.  FurfMUurtfor  AiUiuUum. 

875.  Bp  wutkinff  Letum. 

^eNM  COOtrt, 

Oiker  GMit  ffFmfeiiwre. 

884.  If^mU. 

885.  Lord  oniy  em  tdte  Adm- 

flitwre. 

tageofoF^tHhttt. 

886.  FbKfeituretotkeLord^Mtli 

WmH€, 

tkeQHeem. 

S7S.  SMcepHoiu   to  tke  Jmw  qf 

FbffeUmre  to  Ooponmer. 

Wmste. 

879.  F^wUwrt  bp  Incloimn. 

When  koldm  by  om  Ttmn, 

orotberuin. 

viem. 

SSI.  8mt  f^  Qmrt. 

BB9.  By  what  Lord. 

Areitfet,  4r«. 

890.  Whatnot  a  DUfeamOn. 

882.  F^eiiure  bf  T^tumi. 

S9l.  Fknfeiinra  may  he  takm  Ai- 

Not  hy  Diutim. 

vantage  qf  by  Sniry. 

NwhyChmrdum. 

orotherwiee. 

ff  done  by  a  Sh-tmger. 

Not  meeeeeary. 

hyTmmU  far  Life. 

893.  Neeeeeary. 

hy  TWum/  In  Tail. 

(0  Sw^tym^i  eoitt  8  Co.  63 ;  S.  C. 

(m)  Reoell  w.  JoddreU,  2  T.  R. 

nom.  Swain  ▼.  Bieket,  Moor,  812. 

415. 
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§  872.  The  law  of  forfeiture  as  regards  copyholds  is  in      nvxnxn. 
many  respects  different  from  that  which  regards  lands  of 
socage  tenure;  as  to — 

1.  The  causes  of  forfeiture. 

2.  Persons  subject  to  the  forfeiture. 

3.  Who  may  take  advantage  of  a  forfeiture. 

4.  Extent  of  a  forfeiture,  and  its  consequences. 


1.   Tfie  Causes  of  Forfeiture. 

The  principal  causes  of  forfeiture  are  as  follow: — ^For 
treason  or  felony,  alienation,  waste,  indosure,  and  denjring 
services. 

873.  If  a  copyholder  conunits  treason,  his  estate  is  for-  Forfeitarafor' 
feited  to  the  lord,  not  to  the  queen,  except  by  the  express  ^l^l'  ^ 
words  of  an  Act  of  Parliament  (n) ;  so,  if  a  copyholder  com- 
mits felony,  his  estate  is  forfeited  to  the  lord  by  custom(0); 
and  a  custom,  that  if  a  copyholder  commits  felony,  upon  pre- 
sentment of  the  homage  the  lord  shall  enter,  is  good(p); 
but  there  cannot  be  a  forfeiture  of  copyhold  by  conviction 
before  attainder,  unless  there  be  a  special  custom  in  the 
manor  to  the  contrary,  22.  v.  WUks  (9),  recognizing  Stevens^ s 
ease{r)f  and  Lard  ComwaUUfs  case{s),  in  the  former  of 
which  cases  it  was  held,  that  there  could  be  no  forfeiture 
before  attainder,  and  in  the  latter,  no  seizure  before  at- 
tainder, without  a  custom  (/);  so,  if  convicted  of  man- 
slaughter, he  does  not  forfeit  without  a  spedal  custom  (u); 
so,  not  for  outlawry,*  unless  it  be  for  a  capital  crime  (x). 


(it)  2  Vent.  39.  .  (r)  Cro.  Ctf.  556. 

(o)  Benuon  and  Strode,  Skinn.  8;  (t)  2  Vent.  38. 

Pdkxf.  615 ;  T.  Jo.  189.  (0  12.  t.  WiiUi,  3  B.  &  A.  510 ; 

(p)  Bombard  and  PackingtmCt  fee  also  Oodbolt,  267 ;  I  Bnlatr.  13. 

MM,  1  Leon.  1;  8.  P.,  Qittint  ▼.  («)  Jory  ▼.  Pamly,  1  Ler.  263; 

Cowptr,  2  Brownl.  217.  S.  C,  2  Keb.  451. 

(9)  3  B.  &  A.  510.  («)  litt.  Rep.  234 ;  Hed.  127. 
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alienation. 


874.  If  a  oopTliolder  makee  an  aUeaation  hj  deed,  it  is  a 
forfeiture  by  the  general  law  of  oopyholds  (y)»  as  a  charter 
of  feoffinent  {z) ;  and  it  is  said,  that  if  a  letter  of  attoniej 
be  given  to  make  livery,  it  will  be  a  forfeiture,  although 
no  livery  be  made(a).  So,  as  a  release  grounded  on  a  bar- 
gain and  sale  for  a  year,  and  also  abai^n  and  sale  inndled, 
pass  only  the  interest  which  the  releasor  and  bargainor  may 
lawfully  transfer,  they  have  been  held  to  be  no  forfeiture  of 
the  copyhold  of  which  advantage  can  be  taken  (i);  so^  if  a 
copyholder  for  life  makes  a  surrender  to  the  use  of  another 
in  fee,  this  is  no  cause  of  forfeiture  (c),  because  a  surrender, 
like  a  baigain  and  sale,  passes  no  more  than  what  the  sor* 
renderor  may  lawfidly  convey  (c). 


By  making 


876.  Aleasefor  one  ye«r  only  by  a  copyholder  is  no  fi>r- 
fi^ture,  being  warranted  by  the  general  custom  of  iiie 
realm(d),  and  the  lessee  may  maintain  cgectment(cQ;  and 
see  also  9  Co.  75b;  1  Cio.  EL  224,  394;  Cra  Jao.  403; 
1  Leon.  328;  PopL  188;  Ow.  18;  Litt  Bep^  223;  HetL 
126;  Anders.  192;  Moor,  272;  where  it  appears  tliatit 
was  once  doubted  whether  to  warrant  a  lease  even  &r  cme 
year  a  special  cust(Mn  was  not  necessary.  K  a  copyhdder 
takes  upon  him  to  make  leases,  not  warranted  by  the. 
custom  of  the  manor,  and  witiiout  the  lord's  licence^  this  is 
a  forfeiture  of  his  copyhold,  but  it  is  no  disseisin  to  the  lord, 
for  the  lease  is  good  against  every  one  but  the  lord (e);  and 
it  is  immaterial  wheiher  such  lease  be  by  pared  or  in  writ- 
ing (/);  but  a  lease  to  amount  to  a  forfeiture  must  be  a 


(y)  Iitt.,8ect.  74. 

(jr)  1  RoU.  Abr.  508,  pi.  12, 13. 

(a)  lb.;  but  aee  eonir^  Taoet' 
ner  and  Cromw§ll*a  eoMt,  3  Leon. 
109;  Godb.  269 ;  Harg.  Co.  litt.  59. 
a.,  n.  (3),  ca.  374;  1  Watk.  327; 
1  ScriT.  Cop.  531,  3rd  ed. 

{h)  TavemerendCromweWieiue, 
tup, ;  1  Inst.  59.  b. ;  Godb.  269,  ca. 
374 ;  2  Danr.  195. 


(e)  Fbsfon  and  Cohton,  dted  4 
Co.  23;  Co.  Cop.,  a.  57,  tr.  76; 
Oidcoi  ▼.  LeveU,  Moor,  753;  Bird 
and  Kirkby,  Cart.  238. 

(d)  Mehnek  and  UOar,  4  Co.26a; 
S.  C.  nom.  MOwiek  t.  Imtktr,  I 
Cro.  El.  102. 

(«)  Moor,  184*;  1  Salk.  186, 
pi.  5. 

(/)  Moor,  392. 
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perfect  lease,  having  a  oertain  bediming  and  a  certun  end^  TKypEM. 
otherwise  it  is  yoid,  and  carries  but  an  estate  at  will  at  most, 
which  is  no  forfi3iture(y);  so,  if  the  words  of  a  lease  were 
donbtfiily  BO  that  they  might  be  construed  into  a  covenant^ 
the  Court,  toiNreye9taf(NrfeStuje>  wouldtakeittobe8cove- 
Ilant(A);  but  where  A.,  a  copyholder  for  life,  having  got 
B.  to  be  bound  with  him  in  100/.,  gave  him  a  deed,  in  which 
he  covenanted  that  B.  should  enjoy  the  lands  for  seven 
yearf,  and  so  from  seven  years  to  seven  years,  during  the 
tenn  of  forfy-nine  years,  if  A.  should  so  long  live,  held,  that 
these  words  were  so  clear  and  plain,  that  they  amounted  to 
a  leasee  and,  consequently,  created  a  forfeiture  (A);  on  the 
other  hand,  where  a  copyholder,  by  articles  of  agreement, 
covenanted  with  another  that  he  should  hold  for  a  year  at 
habes,  according  to  the  custom  of  the  manor,  held,  that  these 
words  so  tied  up  the  lease,  that  if  there  were  no  custom  to 
warrant  this  manner  of  leasing,  the  lease  itself  fell  to  the 
ground^  besides  that  there  was  a  further  clause,  that  if  the 
lessor  put  out  the  lessee,  he  should  be  allowed  so  much  rent 
by  way  of  retuner,  making  it  therefore  uncertain  whether 
he  ahoold  enjoy  the  lease  during  the  whole  of  the  term ;  so 
that  upon  the  whole  construction  this  was  held  to  be  a  cove- 
mokt,  not  a  lease,  and  adjudged  to  be  no  forfeiture  (t);  see 
also  Hare  v.  Celey{k),  where  exposing  to  halfw^a  held  to  be 
no  leascj  it  is  only  a  liberty  to  plough  and  sow. 

To  prevent  forfeiture,  and  yet  enable  the  copyholder  to  other  < 
grant  a  larger  interest  than  what  the  cust<Hn  warranted, 
various  devices  have  been  resorted  to,  but  for  the  most  part 
with  little  success ;  thus,  where  a  copyholder  for  life  made 
ft  lease  for  a  year  by  indenture  dated  such  a  day,  and  the 
same  day,  by  another  indenture  made  a  second  lease  to  the 
same  party  for  a  year,  to  commence  such  a  day,  being  two 
days  after  the  expiration  of  the  first  lease,  and  by  other 
indentures  made  other  leases,  leaving  between  each  lease 


(S)  OOb.  Ten.  232.  (i)  Lenthallw.  Tkomai,2  Keb. 267. 

(A)  Bickardi  ▼.  StUy,  2  Mod.  79.         {k)  1  Cro.  El.  143. 
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two  daysy  it  was  agreed  that  whether  the  coatom  of  the 
manor,  or  the  general  coBtom  of  the  reahn,  allows  a  copy- 
hdder  to  make  a  lease  for  a  year;  this  ought  to  be  a  lease  in 
poseesnon,  and  he  cannot,  after  such  a  lease  made;,  make  an- 
other in  reverrion ;  and  these  three  leases  being  made  all  at 
onetime,  shall  be  intended  one  entire  contract,  and  soalease 
for  three  years,  which  is  more  than  the  custom  warrantee 
and,  consequently,  a  forfeiture  (/) ;  and  the  interrention  of 
the  two  dsLjs  between  two  days  was  held  to  be  fi»ud  and 
covin,  to  defeat  the  lord  of  his  forfeiture,  which  should  not 
aTail(/);  and  so,  where  a  copyholder  made  a  lease  for  one 
year,  and  ooyenanted  with  the  lessee  that  he  should  enjoy 
the  land  i&  anno  in  annum  for  ten  years,  this  is  dearly  a 
good  lease  for  ten  years,  and  will  make  a  forfeiture  (m);  and 
so  a  lease  for  one  year  only,  saving  the  last  day,  and  sic  de 
anno  m  annunif  is  a  forfeiture,  for,  at  the  least,  this  is  a 
lease  for  two  years,  and  might  be  for  twenty,  or  what  other 
time  he  thought  fit,  which  the  law  will  not  permit  (if ). 

»  876.  But  in  some  cases  parties  have  succeeded  in  avoid- 
ing a  fbrf^ture,  as  where  a  lease  was  made  by  a  copyholder 
fer  a  year,  with  a  covenant  to  renew  yearly  for  ten  yean, 
which  has  been  adjudged  to  be  no  forfeiture^  because  the 
lessee  had,  in  that  case,  no  lawftd  estate  but  for  oneyear(o>; 
so,  where  it  was  only  an  agreement  for  a  lease,  not  amount- 
ing to  a  present  demise  and  there  was  a  dause  for  pro- 
curing the  licence  of  the  lord,  held,  that  this  was  no  for- 
feiture {p) ;  so,  where  a  copyholder  demised  for  one  year,  and 
after  from  year  to  year  for  thirteen  years  more,  ^' if  the  lord 
would  licence  the  same,  and  so  as  the  same  should  not  be 

(0  MtUtkews  T.   WUiten,  Cro.  308 ;  S.  C,  1  Bolstr.  215 ;  S.  C,  1 

Ctf.  233 ;  S.  C.  nom.  Maihewei  r.  Roll.  Abr.  507. 

Wketion,  W.  Jo.  249 ;  S.  C.  nom.  (o)  Lady  Momiague**  mm,  ngy. ; 

Matkew€»  ▼.  Wkeaton,  1  RoU.  Abr.  fee  also  I  RoU.  Abr.  S48 ;  3  Bnbtr. 


508.  252;    Bac.   Abr.,  tit. 

(m)  Lady  Mfrntayue't  cote,  Cro.  Terms  for  Years,  (I.  6). 

Jac.  301 ;  S.  C,  1  Bulstr.  190.  (p)  Chort  t.  Oar;  T.  R.  739. 

(«)  LuUerel  t.  We9ion,  Cro.  Jac. 
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Hable  to  forfeiture,"  adjudged,  that  it  was  not  a  lease  for  tiwurbs. 
fourteen  years,  and  an  ejectment  would  lie  after  the  expira- 
.  tion  of  the  first  year  (q);  see  also  Luffkin  y,  Nurni  (r),  where 
it  was  held,  that  if  the  tenant  be  evicted  by  such  ejectment, 
no  action  can  be  maintained  on  the  covenant  for  quiet  en- 
joyment («);  so,  on  a  demise  of  freehold  and  copyhold  lands 
at  one  entire  rent,  habendum  as  to  tiie  copyhold  for  three 
years,  warranted  by  the  custom,  with  a  covenant  for  re- 
newal of  the  copyhold  every  three  years,  and  that  in  the 
meantime  and  until  such  new  lease  should  be  executed,  the 
lessee  should  hold  the  land,  copyhold  as  well  as  freehold, 
according  to  the  terms  of  the  lease,  adjudged  to  be  a  lease 
for  three  years  only  (/),  and  it  was  there  said,  "Lady  Mon- 
iagu£s  case  (u)  is  in  point,  and  the  defendant's  remedy  lies 
on  the  covenant,  for  the  Court  cannot,  by  construction,  in 
order  to  avoid  circuity  of  action,  make  words  which  import 
only  a  covenant  a  lease  inconsistent  with  the  nature  of  the 
e8tate(v).'' 

877,  Waste  is  either  voluntary  or  permissive.  Voluntary  Forfeltara  by 
waste  is  a  forfeiture  by  the  common  law,  see  posty  under  JJJJJ^^!""^ 
TnxB  TO  TmNGS  Eeal  ;  but  negligent  waste  is  said  not 
to  be  so  without  a  custom  (x);  the  authorities,  however,  are 
the  other  way,  for  my  Lord  Coke  says,  if  there  be  no  cus- 
tom to  the  contrary,  waste,  either  permissive  or  voluntary, 
of  a  copyholder  is  a  forfeiture  of  his  copyhold  (y).  If  a 
copyholder  cuts  down  trees  for  repairs,  and  does  not  repair, 
it  is  a  forfeiture  (xr);  so,  if  he  employ  them  for  repair  of 

(9)  Mnm  ▼.  JA^jTkm,  4  East,  221 ;  (x)  Noy,  51. 

8.  C,  1  Smith,  90.  (y)  1  Inst.  63.  a. ;  aee  ako  Saai 

(r)  1  N.  R.  163.  T.  Harding,  Moor,  392 ;  Ow.  17 ;  1 

(t)  lA^^n  ▼.  Nwm,  1 N.  R.  163.  RoU.  Abr.  508,  pL  16 ;  Btteowri  and 

(/)  Ftnney  ▼.  ChUd,  2  M.  &  S.  255.  fTeeit,  1  Lutw.  799 ;  1  Freem.  516 ; 

(»)  Cro.  Jac.  301 ;  S.  C,  1  Bulatr.  1  Salk.  186. 

190.  {m)  Ea»t  T.  Harding,  2  Cro.  El. 

(«)  Per  Dampier,  J.,  Pmmeg  r.  498 ;  S.  C,  Moor,  392. 

ChUd,  tup. 
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TprirmBt.  oliherteiiemeiitSy  itw]llbeaforfeitiire(a);  eOyifhedoeBany- 
diing  to  diange  the  nature  of  the  estate  (i),  as  to  pnll  down  a 
hoiue  newly  built  apon  tfaeoop7hold(&)y  or  build  a  newbooBe^ 
($ed  qiUBrty  aee  mfra,  §  878),  or  turn  arable  land  into  a  hop 
ground,  sed  qwBte,  see  n^ra,  §  878 ;  so,  if  he  opens  a  new 
etone  qiniTj,  it  is  a  ibifdtaie(e)y  (see  amie,  §  853,  as  to  the 
copyhdder^s  interest  in  minerals);  so,  if  he  grabs  up  he^es 
and  destroys  boundaries(c);  so^  if  he  tope  timber  trees  and 
makes  them  poUaids  (iQ. 

Ezeepckns  to  878.  If  a  copyholder  cats  down  timber  for  repairs,  it  is 
^  not  waste,  for  he. may  do  so  without  a  special  custom (e); 

so,  though  he  cuts  down  more  than  he  wants  for  immediate 
use,  provided  he  keeps  the  residue  for  future  use,  for  he 
may  not  know  precisely  how  much  is  necessary  («);  and  so 
adjudged,  although  llie  timber  was  not  employed  for  five 
years,  nor  until  after  an  entry  for  a  forfeiture  (e) ;  and  it  is  a 
question  for  the  jury  to  decide  whether  the  trees  were  cot 
band  Jtdt  for  repair,  and  were  in  a  course  of  iq)plication  for 
that  purpose  (/). 

So,  where  a  copyholder  may  take  trees  for  reparation,  the 
loppings  and  tops  bdong  to  him,  and  he  may  sell  them  to 
help  to  defray  the  charge8(^);  see  ante,  as  to  the  oopy- 
holder^s  interest  in  trees,  §  848  et  seq. 

Whether  turning  ploughed  lands  to  hop  ground,  or  to  a 
piscary,  is  waste,  is  not  settled,  but  the  better  opimon  ia^ 
that  as  a  rule,  whatever  change  will  better  the  land,  it  will 
not  be  a  forfdture  (h) ;  so,  as  to  the  copyholder  building  a 
new  house  upon  the  copyhold,  it  is  said  by  some  to  be  a 
forfeiture,  because  it  alters  the  nature  of  the  thing(A);  bu^ 

(c)  NMh  T.    J)er^   (£flrl),    2  (e)  B€9t  t.  Htrdh^,  2  Cra.  EL 

Vem.  537.  498 ;  S.  C,  Moor,  892. 

(b)  1  Bukt.  61.  (/)  fbky  T.  Wiiiom,  11  Bvt,  56. 

(c)  I  RoU.  Abr.  508.  (y)  3  Bnlst.  281. 

(d)  Peaekfw.a9memtil>uht),l  (A)  PmtUm  ▼.  Mmm,  HcCi.  8; 
Str.  447.  S.  C,  UtX.  Rep.  267,  26S. 
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by  othetB)  not  a  forfeiture,  because  it  is  for  the  meliorfttion  nnvtiw. 
of  the  land(i);  but  tiieU  the  house  must  be  subject  to  aU 
the  customs  of  copyhold  land,  and  if  the  copyholder  pull  it 
down  again,  it  is  waste  and  a  forfeiture  (t) ;  so,  if  a  0(^y- 
holder  digs  a  marl  jnt,  and  marls  his  land,  it  is  not  a  foi> 
feiture,  because  it  betters  the  land,  although  at  common 
law  it  is  said  to  be  a  forfeiture  (A);  so,  it  is  no  fbrfeiture,  if 
h  copyholder  of  inheritance,  who  by  custom  may  cut  tim- 
ber, does  waste  (/)• 

879.  Inclosing  copyhold  lands  one  from  anoiher  is  a  Forfeitarebj 
forfeiture,  so  also  destroying  land-marks  (m),  for  by  these 

means  the  eyidence  of  their  being  copyhold  will  be  de- 
stroyed (n);  and  where  a  copyholder  indosed  leaving  cer- 
tain gaps  at  certain  distances,  held,  that  notwithstanding  the 
giiq)s,  this  was  an  indosure  against  the  custom  (o);  but  where 
an  indosure  had  been  made  for  twdve  or  thirteen  years^ 
and  seen  by  the  steward  (the  same  lord  and  steward  con- 
tinuing all  the  time)  without  any  objection  beiog  made,  it 
may  be  presumed  by  the  jury  to  have  been  made  by  Ucenee 
of  the  lord,  and  ejectment  cannot  be  brought  against  the 
tenant  as  a  isrespasser,  without  previous  notice  to  throw  it 
up  being  given  to  him  (p). . 

880.  If  a  copyholder  refuses  his  rent  or  services,  it  is  a  Forfeitura  by 
forfeiture  {q) ;  but  non-payment  of  rent  at  the  day  is  no  for^  y\cm,  &e. 
feiture,  without  a  refusal  to  pay  (r) ;  therefore,  the  lord  must 

come  upon  the  land  and  demand  the  rent,  and  if  the  tenant^ 
being  present,  refuse  to  pay,  it  is  a  forfeiture  («);  or  if  he 

(0  1  RoU.  Ahr.  50 ;  2  RoU.  Abr.  Met  {Duke),  Pnc.  Chan.  571  i  S.  C, 

815.  1  Str.  449. 

(k)  HetL  S,    dting   41    Ed.    3,  (o)  Poitim  y.  Mtmn,  m^. 

WMte,  821  i  22  H.  6.  {p)  F0U9  ▼.  WiUon,  11  East,  56. 

(0  Boekmg  t.  Huggme,  Cro.  Car.  (9)  Dy.  211  b,  tfi  marg.  /  1  RoU. 

221.  Abr.  506. 

(m)  PoMiim  y.  Mmm,  HeU.  8  i  (r)  Moor,  622 ;  litt  R«p.  268. 

8.  C,  litt.  R«p.  267,  268.  («)  Co.  Cop.,  1.  162. 

(a)  lb. ;  see  also  Peaekg  t.  SomeT' 
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Bay  nothing,  it  is  still  a  forfeiture  (^) ;  and  my  Lord  Coke 
says,  that  if  he  excuses  himself  for  the  want  of  money,  and 
entreats  the  lord  to  forbear,  this  is  a  forfeiture  (tc);  and  if  he 
assigns  a  day  certain,  within  the  manor,  for  the  payment,  and 
he  does  not  pay,  this  is  a  forfeiture,  for  it  amounts  to  an 
absolute  refusal  (x);  so,  the  non-payment  of  a  reasonable 
fine  upon  demand  is  a  forfeiture  (y) ;  sed  secus,  if  it  be  un- 
reasonable, or  if  it  is  doubtful  whether  it  be  reasonable,  or 
whether  it  be  due  or  not,  or  whether  there  have  been  an  ex- 
press refusal,  or  if  there  was,  whether  the  fine  have  been 
paid  within  a  limited  time  (z) ;  but  it  lies  on  the  copyholder 
to  shew  that  it  is  unreabonable  (a). 


Suit  of  ooart. 


Sommons, 
what  to  be. 


Exenfes,  &e. 


881.  So,  if  a  copyholder,  being  duly  summoned^  refuses  to 
appear  at  the  court  of  the  lord,  it  is  a  forfeiture  (&). 

By  the  opinions  of  some,  a  general  warrant  within  the 
parish  was  deemed  suffident,  but  the  better  opinion  is,  that 
there  must  be  a  particular  summons  made  to  the  person,  to 
make  a  forfeiture  (e);  so,  if  he  come  not  to  be  admitted  on 
due  proclamation  and  pay  his  fine  (d) ;  so,  if  a  copyholder 
refuses  to  be  sworn  upon  the  homage  in  a  court-baron  (e), 
or  when  sworn  refuses  to  present  according  to  his  oath(tf); 
so,  if  a  copyholder  forges  a  customary  (/),  provided  he 
makes  use  of  it  (/) ;  so,  if  he  disclaims  being  tenant  to  the 
lord(^);  sed  sectis,  if  he  comes  into  court  and  renounces  his 
copy  (A). 

But  weakness  or  a  great  office  may  be  an  excuse  for  lis 
not  coming(t);  so,  if  he  is  in  debt  and  afraid  to  be  arrested  (t); 


(0  Crup  T.  JVy«r,  2  Cro.  EL 
505. 

(«)  Co.  Cop.,  1. 163. 

Ix)  Lateh,  122. 

(y)  1  RoU.  Abr.  507. 

(z)  Co.  Ent.  64 ;  Bamn  ▼.  Corktf 
3  Ler.  309. 

(a)  Denny  y.  Lemman,  Hob.  135. 

(b)  Tmemer  and  Cromwell* i  ea9€, 
3  Leon.  108;  1  RoU.  Abr.  506;  3 
Bnlst  80,  268. 


(c)  Pryer  ▼.  Ou^p,  2  Cro.  El. 
505  ;  S.  C,  Noy,  68. 

(d)  Gflb.Tte.230;  1  Walk. Cop. 
315,  319. 

(«)  Moor,  350;  Kitch.  180. 
(/)  Tnemer  mul  Cnmweite  eMe, 
3  Leon.  108. 
iff)  Kitch.  248. 
(A)  1  RoU.  Abr.  107. 
(0  Co.  Cop.  159. 
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80,  the  reiiisal  must  be  wilful  and  absolute,  therefore,  if  the  tbkpms. 
lord  come  to  the  copyholder  and  require  him  to  do  his  ser- 
yiccBy  and  the  copyholder  answer,  if  they  are  due,  he  will  do 
them,  but  it  shall  be  tried  at  law  first  whether  they  are  due, 
this  is  no  forfeiture,  being  no  wilful  refusal  (A) ;  so,  if  the 
copyholder  says,  '^Kitbe  a  court,  I  appear;  if  not,  I  do  not 
appear ;"  this  is  no  refusal  or  forfeiture  (/) ;  but  if  there  be 
no  controversy  about  the  legality  of  the  court,  and  this  is  only 
used  as  a  shift,  then  it  seems  to  be  a  forfeiture  (m). 

2.   Who  subfeet  to  Forfeiture. 

882.  A  forfeiture  can  only  arise  by  the  act  of  the  tenant ;  Forfeitnre  bj 
i£,  therefore,  a  disseisor  commit  waste,  it  is  no  forfeiture  (n) ;  ^^^'  ^. 
so,  if  a  surrenderee  commits  felony  before  admittance  (o) ;  seiMr; 
BOfin^ecaaeof  VL  cestui  que  trtiet{p);  so,  ifa  guardian  com-  ^^^^^J^' 
mit  waste,  it  shall  be  no  forfeiture  of  the  copyhold,  but  he  nor  by  guar- 
shall  lose  his  wardship  {q) ;  so,  if  a  stranger  commit  waste,  ^^* 
the  copyholder  shall  not  forfeit  his  land,  for  things  in  law, 
as  forfeitures,  conditions,  and  the  like,  are  to  be  taken 
strictly  (r) ;  so,  if  there  be  tenant  for  life,  remainder  in  fee  If  done  by 
of  a  copyhold,  and  the  tenant  for  life  commits  a  forfeiture,  '    ^' 

this  shall  not  bind  the  remainder-man («);  Jbut,  although  this 
shall  not  affect  the  remainder-man,  yet  he  shall  not  enter, 
but  the  lord  shall  hold  it  during  the  life  of  the  person  com- 
mitting the  forfeiture  {t) ;  so,  if  a  lessee,  a  copyholder  tenant  by  tenant  in 
in  tail,  commit  a  forfeiture,  his  issue  is  bound  by  it(«);       ' 
so,  the  forfeiture  of  one  joint-tenant  will  not  affect  the  part  byjoint-tenMit. 
of  the  other  («) ;  so,  if  a  lessee  by  licence  make  a  feoffment, 

(k)  SmmMam  tmd  HiggenM,  Latch,  Peachy  y.  Somenet  (Duke),  1  Str. 

14 ;  S.  C.  nom.  Vemon  ▼.  Hrnggem,  441 ;  S.  C,  Free.  Cban.  573 ;  Gary, 

Id.  133;  see  alio  1  Roll.  Rep.  429  ^  14, 15. 

3  Bnhtr.  80,  268.  (q)  Co.  Cop.,  a.  59,  tr.  137. 

(/)  Parker  ?.  Cook,  Sty.  241.  (r)  4  Leon.  241. 

(m)  lb. ;  see  alio  Bac.  Abr.  Copy-  («)  Baetai  t.  Turner,  2  Cro.  £1. 

ImM,  (L.  1).  598 ;  S.  P.,  BaepoU  y.  Long,  Noy, 

(»)  Co.  Cop.,  a.  59,  tr.  138.  42. 

(o)  Jttfereye  y.  Hieke,  2  Wila.  13.  (0  Podger^e  ea$e,  9  Co.  107. 

Ip)  Co.  Cop.,  a.  59,   tr.  137;  («)  Co.  Cop.,  a.  59,  tr.  138. 
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or  cut  down  timber^  or  do  any  aot  which  would  be  a  for- 
feiture if  done  hy  the  copyholder,  this  will  forfeit  only  the 
estate  of  the  leasee,  and  not  the  estate  of  the  copyholder  (x). 


If  done  by  per- 
•out  under  dis« 


Exoepdont. 
Femeeovtrt. 


Infant. 


883.  As  a  role,  neither  ayemecoMT^  of  herself  without  the 
assent  of  her  husband,  nor  an  infant  under  the  age  of  foor^ 
teen,  (being  till  then  inward),  nor  any  person  turn  $cmm  me- 
maricB,  nor  any  idiot  or  lunatic,  can  forfeit  a  copyhold.  By 
the  11  G.  4&  1  W.4,c.  65,  s.  9,  it  is  provided,  that  no  for- 
feiture shall  be  incurred  by  infants,  ,^»iteff  covert^  or  lunatics, 
for  refusing  to  be  admitted,  or  to  pay  the  lord's  fine ;  and 
under  tiie  9  G.  1,  c.  29,  which  is  repealed  by  the  11  G.  4,  it 
was  held  that  if  one  of  several  co-heirs  of  a  copyholder  were  a 
feme  covert  at  the  time  of  the  ancestor's  death,  and  the  lord 
sdized  the  whole  estate  without  first  appointing  an  attorney, 
it  was  irregular  and  void  (y). 

To  the  above  general  rule  there  are  several  exceptions.  If 
tkfeme  covert  be  attainted  of  treason  or  felony,  with  the  con- 
sent of  the  husband,  her  copyhold  will  be  forfeited  (z) ;  so, 
if  she  commits  waste  with  the  like  consent,  it  will  be  a  for- 
feiture(a) ;  but  a  lease  by  the  husband  for  more  years  than 
is  warranted  by  the  custom  will  be  a  forfeiture  only  for  the 
life  of  the  husband  (Jb) ;  but  denying  to  pay  the  rent  or  to 
do  suit  at  court  are  present  forfeitures,  which  shall  bind  the 
wife  (b) ;  so,  dbing  waste  by  the  husband  is  a  forfeiture, 
which  shall  bind  the  wife  (b). 

884.  An  infant  above  the  age  of  fourteen  committing 
treason,  felony,  or  voluntary  waste,  or  otiier  act  to  the  dis- 
herison of  the  lord,  or  wilfully  refusing  his  services,  shall  fiir- 
feit  his  copyhold  (c) ;  but  for  permissive  waste,  or  replevy- 
ing against  the  lord,  or  for  leasing  contrary  to  the  custom, 


K 


(«)  Kitch.  246. 

(y)  Tarrami  t.  IMUer,  3  T.  R. 
162. 

(jr)  4  BL,  «.  29;  2  Watk.  Cop. 
S3S;  dtfaiglH.  P.  C.,0.  l,«.ll. 


1 


(«)  Co.  Cop.,  t.  &9,  tr.  137. 

(b)  Hedd  ▼.  CkaUner,  1  Cro.  EL 
149. 

(c)  8  Co.  44;  1  Wtttk.  Cop.  337, 
338. 
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or  the  like,  he  shall  not  be  liable  to  forfdtiire(d) ;  but  if     T«NumB«. 
the  infant  accepts  rent  after  fbll  age,  and  so  confirmsa  lease, 
the  forfeiture  wiU  bind  him  {d) ;  bnt  it  appears  veiy  doub^- 
fill  whether  the  lord  wonld  be  justified  in  entering  as  for  a 
forfeiture  in  such  a  oa8e(«). 

3.  JVho  may  take  Advaniaffe  of  a  Forfeiture. 

885.  A  forfeiture  can  only  be  taken  advantage  of  by  him  Lord  only  can 
who  is  lord  at  the  time  of  the  forfeiture;  except  in  those  ofaforStare! 
cases  where  the  act  of  forfeiture  destroys  the  estate,  as  by 
fine  or  feoffinent(/);  but  a  distinction  has  been  taken  be 
tween  things  which  are  forfdtures  at  the  election  of  the  lord, 
as  leafflng  without  licence,  waste,  and  the  like,  of  which  thelord 
only  can  take  advantage,  and  those  which  go  to  the  disherison 
of  the  lord  by  destroying  his  estate,  as  by  feofiment,  and 
formerly  a  fine  (/) ;  therefore,  if  a  copyholder  commit  a  for- 
feiture, and  the  lord  die  before  entry  or  seizure  for  the  for- 
feiture, he  in  reversion  or  remainder  shall  not  take  advantage 
of  the  forfeiture  committed  before  his  time  (g) ;  but  if  the 
copyholder  of  a  manor  belon^g  to  a  bishopric  during  a  va- 
cancy commit  a  forfeiture  by  cutting  timber,  the  succeeding 
bishop  may  take  advantage  of  it  (A) ;  but  see  further  as  to 
seizure  quovsque,  posty  §  902 ;  so,  a  lessee  for  years  of  a  manor 
shall  take  advantage  of  a  forfeiture  committed  by  a  copy- 
holder, for  he  is  c2ommc5j!7rofem^ore(i);  so,  if  the  lord  grant 
to  a  stranger  the  freehold  of  a  copyhold  in  fee,  though  by 
this  the  tenement  isdividedfrom  the  manor,  and  not  demisable 
by  copy  again,  yet  the  grantee  of  the  freehold  shall  take  ad- 
yantage  of  a  forfeiture  committod  afterwaiids  by  the  copy- 

(i)  Co.   Cop.,    1.  59,    tr.  137;  (si)  Lady  Mmdtigw^M  eate,  Cro. 

AskfiM  ▼.  AMkfield,  Noy,  92 ;  S.  C,  Jao.  301 ;  S.  C,  1  BnlsL  190;  aoe 

W.  Jo.   157;   S.  C,  Godb.  364;  abo  1  Mod.  200 ;  1  Watic.  Cop.  343. 

S.  C,  Latoh,  199.  (A)  JKmmIt.  AUen,  dted  BnU.  N. 

(«)  Zwuih  ▼.  Panofu,    3  Burr.  P.  106. 

1794 ;  Glib.  Ten.  293,  294.  (0  1   RoU.  AJbr.  509 ;  2  8«iiid. 

(/)  TVmm/  T.He//ier,  3  T.  R.  162.  422. 
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holder^  for  he  ought  to  pay  his  rent  to  the  gnmtee  (k) ;  bo, 
if  the  grantee  make  a  lease  for  yean  of  the  fieeholdy  the 
lefieee  shall  take  advantage  of  a  foifeitore  committed  after- 
wards(2);  but  not  of  a  forfdtore  committed  before  the 
grant)  for  the  grant  of  the  fiieehold  made  by  the  lord  bef(»e 
entry  implies  an  assent  that  the  copyholder  shall  continue 
his  estate,  and  so  is  in  nature  of  a  confirmation  (m). 


tkilwd^Mlto 


Vorfoilan  to 


886.  Even  in  the  case  of  forfeiture  for  treason,  the  for- 
feiture accrues  to  the  lord,  and  not  to  the  queen,  except  by 
the  express  words  of  an  Act  of  Parliament  (n) ;  but  where 
a  copyholder  commits  treason,  and  the  lord  aliens  the  manor, 
and  afterwards  the  copyholder  is  attainted  by  Act  of  Pai^ 
liament,  it  is  not  settled  whether  the  alienee  shall  take  ad- 
vantage of  the  forf^ture  (n). 

In  one  case  where  a  copyhold  manor  descended  on  two  co- 
parceners, and  copyholder  committed  waste,  or  made  a  leas^ 
which  were  forfeitures,  and  afler  one  of  the  sisters  died, 
held,  that  the  surviving  coparcener  should  not  take  advan- 
tage of  the  forfeiture,  for  the  election  to  take  advantage  of 
the  forfeiture  must  be  made  by  them  both,  which  could  not 
be  afler  the  death  of  one  of  them  (o). 


WhfBahMm 
otoUmtwIm. 


4.  Extent  of  the  Forfeiture. 

887.  Where  a  copyhold  is  holden  by  one  tenure,  it  is  said 
that  forfeiture  of  a  part  is  a  fbrfdture  of  the  whele(j9);  $ed 
tecue,  if  a  copyholder  be  sdsed  of  several  cojuee^  as  Black- 
acre  by  the  rent  of  3d,  and  of  Whiteacre  by  the  rent  of4d^ 
and  of  Greenacre  by  the  rent  of6d.,  and  one  of  the  acres  is 


{k)  JBwlT.  Hardmg,  2  Cro.  £1. 
499;  S.C,»  Moor,  392;  seeaboOw. 
63;  1  Lntw.  802;  Oilb.  Ten.  209, 
244. 

(0  lb. ;  see  also  1  RoU.  Abr.  510. 

(«)  Ow.  63;  aeealM  Latch,  227; 
Pirim.  416. 


(«)  2  Vent  39 ;  aee  alto  Hard. 
434. 

(o)  BMtcomrt  ▼.  ITMftff,  1  Salk. 
186 ;  S.  C,  Amom.,  I  Freem.  516. 

(p)  Tavemer  tmd  CnmmtU^  4  Co. 
27. 
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forfeited,  tliur  shall  be  no  forfeiture  of  the  other  (;) ;  so,  if  tbkuii»s. 
the  copyholder  holding  three  several  acres,  surrender  to  the 
use  of  A.,  tenend^  per  antiqua  servitia  inde  prius  debita  et  de 
jure  eansuetd,  and  A.  afterwards  commits  waste  in  one  acre, 
that  acre  only  shall  be  forfeited  (r) ;  so,  if  several  copyholds 
escheat  to  the  lord,  and  he  commits  a  forfeiture  in  part  of  one, 
that  one  only  shall  be  forfeited  (s);  for  the  several  habendums 
and  ienendums  make  them  several  in  themselves,  although 
they  be  all  by  one  copy(*);  so,  where  there  are  joint- 
tenants  copyholders,  and  one  commits  a  forfeiture,  it  shall 
eactend  to  his  part  only,  see  on^tf,  §882.  As  to  dispensing  with 
a  forfeiture,  and  how  a  forfeiture  is  to  be  taken  advantage 
of,  see  mjra,  §§  888,  889  et  seq. 

5.  Dispensing  with  a  Forfeiture. 

888.  Forfdtures  being  deemed  odious  in  the  law,  the  Howafor- 
Courts  have  always  inclined  to  construe  every  act  of  the  lord  dispenB^  with. 
as  indicating  an  intention  of  dispenring  with  or  waiving  the 
forfeiture;  therefore,  if  the  tenant  appear  not  in  court,  and 
the  lord,  after  personal  warning,  amerce  him,  this  is  a  dispen- 
aation  of  the  forfeiture  {t) ;  so,  although  it  is  not  estreated  or 
levied(tt);  so,  the  acceptance  of  rent  after  a  lease  made  is  a 
dispensation  {x)\  so,  the  accepting  of  any  services  (y) ;  so, 
the  re-admission  of  the  copyholder  who  has  committed  the  for- 
feiture {z);  so,  by  the  admittance  of  the  heir  (a) ;  and  so,  even 
by  the  presentment  of  the  death  of  the  party  committing  the 
forfeiture,  Tarrant  v.  HeWer  (6),  where  it  is  said,  "  Not  only 

(f )  ToMmer  $nd  Ortmwtt,  4  Co.  con  t.  TkurUy,  Toth.  107;  Hamlen 

87 ;  see  alM  1  BolL  Abr.  509.  t.  Hamlm,  1  Bnlstr.  189 ;  Batteowt 

(r)  T^ofermr  and  CromweU,  4  Co.  t.  Weekt,  1  Salk.  186 ;  Freem.  517; 

28.  Oarrard  r.  LUttTt  1  Keb.  15. 

(•)  lb. ;  aoe  alM  S.  C,  1  Cro.  EL  (z)   aerk  t.    Weniworth,  Toth. 

353 ;  8.  C,  3  Leon.  109 ;  aee  2  Ld.  107 ;  Miffax  t.  Bdker,  I  hew.  26; 

Raym.  1000;  Gilb.  Ten.  246.  S.  C.  nom.  Munifuf  ▼.  Baker ,  1 

(0  1  BrownL  149.  Keb.  26 ;  S.  C,  Winch,  67  ;  Page 

(«)  Brmmeh§*9  eatt,  I  Leon.  104 ;  t.  Smith,  Holt,  101. 

■ee  abo  1  Freem.  517.  (a)  CUerk  y.  fVenhoorik,  ntp.;  bat 

(*)  1  Keb.  15.  see  Smiik  t. ,  cited  ToUi.  107. 

(y)  Co.  Cop.,  I.  61,  tr.  140;  Be-  (b)  3  T.  R.  171. 

VOL.  I.                                             Y  Y 
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Tunntw.  admisBion  of  ihe  oopyholdtt^ or  his  heir,bot  any  ieoogmtil» 
on  the  part  of  the  lord,  would  predudehun  frrab  taking  ad- 
vantage of  a  forfeiture  (e) ;"  so,  if  oopyholder  letB  by  indent 
nre,  whidi  is  forfeiture^  and  after  surrenders  to  the  use  of 
J.  S.,  and  he  is  adimtted,  the  lord  after  shall  not  take  ai^ 
vantage  of  the  forfetture(<0}  and  in  Peim  r.  MerivaB(e),i^ 
was  held  that  a  grant  of  the  freehold  before  entrjr  for  a 
forfdtore  by  leasing  without  licence  was  an  Mrmmi6&  of 
ihe  lease. 

So,  if  the  lord  do  not  enter  for  a  forfeiture  by  i^eaflott  of 
waste,  and  the  tenant  repairs,  held,  that  the  forfeiture  was 
purged (/);  so,  although  trees  that  were  out  down  for  re^ 
pairs  were  not  used  until  five  years  after  (/);  so,  it  is  saidy 
that  if  a  copyholder  who  comes  to  his  estate  tortiously  con^ 
mit  a  forfi^ture,  lind  then  he  that  hath  r^t  release  to  him, 
that  is  a  dispensation  of  the  forfeiture,  McfgiMerr  (^)i 

Bj  whailoid.  889.  So,  an  act  by  a  lord  pro  tempore,  whidi  amounts  to 
a  dispensation,  will  bind  those  entitled  to  the  manor  in  re- 
mainder or  reversion,  but  not  so  as  to  give  effect  to  a  giant 
of  a  common-law  interest  (k) ;  but  a  lord  by  wrong,  as  by 
dissei8in,cannotdoany  act  of  dispensation  to  bind  the  right- 
ful loid  (A). 

What  not  a  890.  So,  the  forfdture  must  be  known  to  the  lord,  othei^ 

wise  any  act  by  him  amounting  to  a  dispensation  will  not  be 
deemed  as  sudi,  Co.  Cop.,  s.  61,  tr.  140 ;  but  see  MantU 
V.  WoUington{i\  where  this  matter  was  left  unsettled;  and 
Wheeler*$  cas^{k),  where  a  widow  eititled  to  free  bench 
during  chadte  viduity  was  admitted  by  the  lord  after  ino6ii» 
tinen<7,  but  of  which  he  had  notice,  and  the  lord  was  held  to 

(c)  Pur  LordKenyon,  C.  J.,  Tlir-  (A)-lfl{^  t.  BaMer,  I  Ler.  26; 

fwtt  T.  HeSier, 3  T.  R.  171.  8.  C.  nom.  Mtmifutr.  Bdttr,  1  Kdk 

(<i)  Kitcli.177.  26;    8.    C,  Windi,  67 1   see  abo 

(0  Ow.  63.  Holt.  161 ;  6  Sdk.  100. 


(/ )  2  l^d.  8.  (0  Cro.  Jac  166;  8.  C. 

(^)  Gilb.  TW.  248 ;  1  Watik.  Cop.      tttt  ▼.  Weekm^tom,  I  KOL  Abr.  475. 
337.  {k)  4  Leon.  240. 
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bft  bonqd  b;  the  «d«uttoi»^s^  oee.  a)^  9:  Baa^s*  207 ;  Gilb.      TKNOR«g. 

TfiB.  847;  andtIiebjd«iUli^I»rQ8]]^M^^lK)]w(    nQ]bi$seof 

noIi-atteo^ic^lOS.  afc  ooMKt,  Jimr!p^jmm%  Qi  i^t»  aiiji  the 

like  (I) ;  80,  although  a  lease  contrary  to  the  custom  and 

inthout  lioeiH^e^  and  aU  swda^  oti^r  apt^.  a^ 

deafarufition  of  the  oopyhpld  inteiTQati  f(UQh  a§  wa3te»  subtrao- 

tioa  of  ffldt  and  aervioee^  may  be  djapen/aed  with,  even  by  a 

loid  pro  %emf€ffre  (m);  but  where  the  act  t^da  to  the  absolute 

aimihiiatkHi  of  the  copyholds  aa  a  feoffinent  wi,th  liyery  or 

aa  attainder^  the  oo|»yhold  iateveat  U  gonf^  aad  cannot  be 

aflhme^  it  can  on^  be  reviYed  by  a  new  gn^[^t  (n). 

9.  Hmo  Forfeiture  may  be  taken  Advantage  oft, 

^9\j  lAord^^ijeiiinoyetheeatoteoutof^ecopyhoM      ForfeitaTe  may 
%l|dy^itmtl^e}ord,ttohuida>rfeited^^  ^taiTofby 

^  lord  or  |ii^  ^i|V4u?dt>  either  by  the  entry  of  himself  or  his  ^^• 
^iY^(^)b  ^  9#  h^  n^eii  the  entry  within  twenty  years 
%ifter  tlie  qpQipi^iq]}  of  the  forfeiture  (p);  or  by  the  exer- 
Qip^  of  CKHM  act  qf  ownership  taptamount  to  such  seizure,  as 
^Sm^l^  the;^  ^  mpt^ff  &r  yearsi  or  the  like (;). 

WL  l^^uce  by  entry  may  be  either  immediately  upon  Preientment, 
^e  qppiuni/ssioi^  pf  the  act  of  fcnfeiture,  or  it  may  be  ^^^^^^ 
q|a4^  after  presento^i^iit  by  the  homage.  When  the  act  of  ^'^^' 
^Kirfeituxe  is  of  a  public  nature,  as  attainder  for  ^reason  or     ^  J***""^- 
felony,  wjiich  is  nptfdrious  from  the  publicity  of  convictioa 
Wd  thp  ^tflinder  pn  record,  or  reiusing  in  open  court  to  do 
fBf^%  QT  fCHryice,  &G.,  or  other  matter  which  must  necessarily 
be  withjp  thg  ]gis^^9  }^9yO^^S^  ^^  i^  ^'^^  of  ^  dubious  char- 


{ti  LordCommaUit^t  com,  2yeat  (o)  Bmmtm  nd  Strode,  2  Show. 

39.  152. 

(«)  Co.  Cop.,  1.  61,  tr.  140.  (p)  Tarront  y.  HiiHgr,  3  T.  R. 

(9)  lb.;    IM  «lio  Mmmifon  ▼.  172. 

Sirod;  T.  Jo.  189 ;  S.  C,  2  Show.  (g)  Mffiup  y.  BaJter,  1  Ley.  26. 
152;  lW«tk.Cop.  351. 

y  y2 
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rwstvmn,  acter,  80  as  to  admit  of  a  doable  oonstmctioii,  no  preeent- 
ment  will  be  neoeeaary,  because  the  reason  of  the  present- 
ment is  to  give  the  lord  notice  of  the  forf^ture(r). 

Necowy.  893.  But  where  the  act  of  forfeitore  is  of  such  a  natme 

that  the  lord  cannot  be  supposed  to  have  knowledge  of  it 
without  express  notice  being  given  him,  or  if  it  be  of  such 
a  nature  that  either  the  fact  of  commission  or  the  actual  utm 
tnre  of  the  oflfence  be  questionable,  the  lord  cannot,  as  it 
should  seem,  make  a  smure  until  presentment  of  the  cause 
of  forfeiture  be  made  by  the  homage(«);  so,  says  my  Lord 
Coke,  **  The  offences  and  causes  of  forfeiture  of  which  by 
common  presumption  the  lord  cannot  of  himself  have  notice, 
are  felony  or  treason,  outlawry  or  excommunication,  gcnng 
about  in  any  other  court  to  entitle  any  other  lord  to  the 
copyhold,  and  alienation  by  bargain  and  sale  inrdled,  or 
by  feoffinent  with  livery,  and  these  and  the  like  ought  to  be 
presented  {() ;"  but  this  point  is  not  settied.  It  is  said  by 
a  writer  of  authority,  ^*  The  reason  given  by  Coke  is  of  no 
cogency,  that  because  the  lord  cannot  by  intendment  have 
notice  of  them  himself  therefore  he  shall  take  no  advanti^ 
of  them  without  presentment ;  for  if  he  can  take  notice  of 
them,  why  should  he  not,  since  presentment  is  not  that 
which  ^ves  titie,  but  only  lets  him  know  what  he  hath  title 
to.  But,  however,  it  is  safe  to  get  such  things  presetted, 
and  if  there  be  a  custom  for  it,  it  must  be  pursued  (tf);**  see 
also  1  Watk.  Cop.  346,  and  the  authorities  above  cited, 
(ante,  §  892),  where  presentment  was  held  not  be  necessary. 
However,  although  when  a  plaintiff  makes  titie  in  the  lessor 
or  lord  of  a  manor,  who  has  right  by  forfeiture  of  a  copy- 
hold, neither  a  presentment  of  the  forfeiture  nor  a  seizure 

(r)  Co.  Cop.,  8. 58,  tr.  135 ;  Jowry  Ley.  26 ;  Gilb.  Ten.  247 ;  1  Watk. 

mtdPawif,  2  Keb.  451;  BfiuofiT.  Cop.  346. 

SirodM,  T.  Jo.  190;   &  C,  2  Show.  («)  CbmiMttir't  mm,  2  Vent.  39. 

152;  see  alM  Eatt  r,  Harding,  1  (Q  Co.  Cop.,  i.  58,  tr.  135. 

Cro.  EL  499;  Miffw  y.  BaJker,  I  («)  Gab.TeD.246. 
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by  the  lord  need  be  proved(x);  yet  it  is  essential  to  estab-      TgyuRgg. 
lish  the  fict  of  forfeiture  by  the  clearest  eyidence  (y). 


III.  WKttan^i$mrtti  of  Copcloll^f. 


§  894.  D^nt/um    qf   Et^ranchUe- 
meni, 
DMneHon  between  £i{/rm- 
ekieemeni  mul  BximguiUk- 
ment, 

895.  How  Reefed, 

896.  JBy   Omweytmee   i^  the  Fee 

entile. 


897.  By  Releaee. 

898.  J^eet  qflneheure. 

899.  ^feet  of  Bi^anekieemeni, 
7b  extmguUk  Com$ium» 

900.  7b  barSntaUe, 

When  made  to  a  Tmetee, 
Liability  to  repair. 


$894.  Anothermodeby  which  the  copyhold  interest  may  Definition  of 
be  destroyed  or  annihilated  is  by  enfranchisement,  which,  as  JJ^**^" 
the  term  imports,  is  an  emancipation  of  the  land  from  its 
base  tenure,  or  conyerting  the  same  from  a  copyhold  into  a 
freehold  teniure.     There  is  a  dear  distinction  between  en-  Distinction 
franchisement  and  extinguiahment,  for  enfranchisement  de-  franc^smoit 
stroys  the  tenure,  so  that  the  lands  become  absolutely  free,  ^^"'****'"^" 
and  extinguishment  destroys  only  the  estate  of  the  copy- 
holder, which  may  be  revived  in  the  same  or  another  person 
by  a  new  grant 

895.  An  enfranchisement  is  effected  by  a  common-law  How  eflbeted. 
conveyance  of  the  fee  simple  of  the  particular  tenement,  by 
the  lord  of  the  manor  to  the  copyholder,  for  it  is  by  the  union 
of  the  freehold  and  copyhold  interest,  that  the  base  or  less 
worthy  tenure  becomes  lost  in  the  more  worthy  {z) ;  there- 
fore, it  is  inunaterial  whether  it  be  immediately  from  the 
lord,  or  first  to  a  stranger,  and  such  stranger  convey  to  tiie 
copyholder,  for  in  either  case  it  will  be  an  enfranchisement 
on  the  union  of  the  tenures  {z)  ;  so,  a  person  who  has  been 

(jr)  Jk  re  Winton  {BUhop),  BnU.  (y)  ^amto»T.^ainlm,lBQlft.l90. 

N.  P.  107.  {x)  Lane'e  ease,  2  Co.  16. 
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TSNORBft.  admitted  and  recogm^ed  aft  tlie  lord^s  tenant^  aklioii^ii 
atrictness  he  should  haye  an  equitable  intcMst  ^mlj^  la  4sa- 
pable  of  reo^ying  a  grant  of  the  fieehold,  for  pmtg  effect 
to  a  contract  of  enfirandiiftement,  and  the  heir  may  accept  an 
enfranchiaement  before  adiniasion(a);  but  it  seema  that  if 
a  copyholder  be  eiliSBolfed  by  the  *lordio  the  nae  of  otheii^ 
the  copyhold  interest  will  stall  remain  under  the  Stat,  of 
Uses,  (27  H.  8,  c.  10,  s.  3(i)> 

By  ooBTeynet       896.  In  order  to  make  an  etifrandiidement  absolute  and 
entire^  tiie  fee  ample  of  the  fieehold  must  be  conveyed,  fer 
if  a  less  estate  than  the  fee  be  eoar^t^eiy  the  tmidn,  thm^h 
complete  for  the  time,  can  last  no  longer  than  diiring  the 
ccmtbuance  of  the  intermit  '^SStey^,  after  which  the  land 
may  again  be  granted  to  be  hdldenbycopy ;  ihertfore^'lrllere 
ii»  hosba^  of  u  hKJy  i^f  the  mafaorlet  a  eQpyhold»pw6el  <ff 
the  manor  tor  yean  by  indentare^hcU,  that -this  did  notd^ 
atroy  the  custom  of  the^  nanoTj '  but  'that  'the  -^mfd  uAer  lA 
death  m^t  demise  H  igriin'by  eo^(c) ;  'tUa^  ihtoriferli, 
win  (^Miite  Mily  as  a  ieihponiysiiBplisnBibn^of'iim^eofiyhoH 
interest,  and  not  as  «i  enflancUaekneiit  (v).   ^But^  copy- 
holder haying  bdt^  psirtial  inteieM,  ^as  an  estate  ftr  V&, 
&C.,  his  tikuig  sodi  B  oonyej^anoe  of  ^the  ^feeNnll'iMst  *^Kf- 
yent  the  enfranchisement  from  bdng  oomjilete;  ^became, 
although  the  copyhold  interest  as  to  him  can  be  for  no 
lon^  time 'than  he  has  flteiein,.  yet' thb  grist  oTthe  fiee- 
hold in  the  fte  mmpie  by -the  leMl  reiri^-tiielaBd  ier«ycr 
faicapd)le  of  beng  hoMen  of  faim'by  capy^^aHite^hiB^wSnie 
estate  is  g6ne  by  the  grant  in  fecsimiiey  and  smii  «^cdftt- 
Teyance  operates  »  a  tntnl  rhrfJnr tifm  nf  thr  ilrmtnabJr 
quality  of  the  knd;  the  ^fhmVdinenlent,  iioweyv/iniiBB 
ease  is  not  fbr  the  benefit  of  the  paify  himaBelf  Md^/bot  ef 
all  those  who  would  haye  been  entitled 'io  'ttie  edpyhoU, 


(«)  WU99mr.AiUm,lJm:.  8tW.  (e)  CbncrMc  y.  JRkitlcy,  2  Gro.  EL 

611.  4»f. 

{k)  JM'tCM,aled7Co.3S«. 
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foftcr-liie^etarnuii^tion'Of  tba  geeftimkr  estate,  an4  will  not     teku»»«. 
puflfi  itrfepiWipIerto  t)ie  pjurtieul^rtenwt,  wbo$e  heu>«tJi^w 
.^nrSll,riheTQfiH:e,'be  oomp^U^ble  to  execute. a  ocHiYejaoce  tp 
tbe  reaiaiiidei^maQ)  on  his  paying  a  proportionate  part  of 
ibe  Gonmdeiation,  if  any,  paid  for  the  oninuiohiseinent(6l). 

£7  the  J4and  Tax  Bedemption  Aet,  (42  G.  3^  c  1 16),  pei^ 
«on0  haying  a  particular  interest  only  are  empowered  to  en- 
fiandiise  copyholds,  and  a  ^nveyanoe  by  them  smade  tp 
operate]  as  a  complete  enfranchisement.  There  is  a  like  piDr 
vision  in  the.  Church  Building  Act,  (58  Cr.  3,  a45);  and  by 
the  10.Cr«4,<c  SO,  the  Commisdonera of  Woods  and  Forests 
are  empowered  .to  enfranchise  copyhold  land  held  of  the 
Crown,  and  the  deeds  of  enfrancUsement  are  to  beinroUed. 

887.  An  enfianchis^nent  may  likewise  be  effected  by  ihe  Bjrdeoie. 
lord's  releasing  to  the  copyholder  th&manorial  rights,  for  by 
this  the  lands  are  severed  frcwi  the  manor,  and  the  tenure 
between  the  lord  and  his  tenant  dissolved,  and  he  must 
thenceforth  hold  of  the  lord  above  hyithe  same  services  as 
the  releasor  held  before  («).  The  lands,  therefore,  being  thus 
by  enfranchisement  severed  from  the  manor,  it  follows  that 
all  customs,  which  attached  upon  them,  whilst  holden  of  the 
manor,  as  a  particular  mode  of  descent  or  the  like,  are  lost, 
and  they  acquire  all  the  properties  and  qualities  of  fi^eehold 
tenures;  and  so  also  will  all  rights  and  privjl^es  annexed  to 
the  copyholder's  estate,.as  right  of  common  or  the  Uke,  be  ef 
course  extinguished  as  soon  as  the  copyhold  to  which  they 
were.annexed  is  gone;  if,  therefore,  it  be  intended  that  these 
rights  ahonld  be  preserved,  an  express  grant  of  them  to  the 
granteeof  the  land  must  be  inserted  in  the  deed  of  enfian-  I 

chisement  (/),  see  fruther,  mfin,  §  899.  I 

I 

'   ^i)  Wfwtu  V.  CQ9k99^  1  B.  C.  C.  S70 ;     Worhdg  t.  Khiftwel,    Id.  j 

515;  see  sIm  CAoUmmt ▼. if«rM/,  794;  S.  C,  2  Andcn.  168;  Mm^^ 

i  Yes.  Jan.  524.  tAMt  t.  HwUer,  Cro.  Jac.  253  s  S.  { 

(«)  litt.,  ■.  147 1  1  lait  102.  b.  C,  1  Bulstr.  2 ;  8.  C.  nom.  Motum 

(/)  Fort  and  Wmrd,  Moor,  667;  t.  Hunter,  YelT.   189 ;  S.  C.  nom. 

jeealtoBnubAm^T.  Bfr,  2  Cro.  £1.  Darmm  t.  Bmnter,  Hoj,  156 ;  S.  C^  j 
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89&  WhenananotiiientisiDadetoaoopyliolderyofWttste 
i^cc  «f  ».  or  odier  fiedioM  lind,  under  an  Act  of  Pariiament,  not  con* 
tuning  an  expresB  prorinon  that  the  allotted  land  shall  be 
hdd  by  the  same  tenure  as  the  estate  in  tespeet  whereof  the 
aUolment  is  made,  no  diange  of  tenure  will  take  place  in 
^  knd  so  allotled;  therefore,  where  allotments  were  made 
and  awarded  to  a  copyholder,  in  respect  of  seyeral  oastomazy 
estates  of  wUdi  he  was  seised  in  fee  aooorduig  to  the  custom 
of  the  manor,  according  to  an  agreement  between  the  li»d 
of  the  manor  and  the  commoner,  whicb  was  confirmed  by 
an  indosore  act,  hdd,  that  the  allotments  so  made  were 
freehold,  not  customary  estate,  and  therefore  were  not 
within  the  custom  of  the  manor,  that  customary  estates  were 
not  deviseabfel^  will,2>n0ef  ▼.Z)aoiitboR(^);  and  it  was  in 
this  case  aasumed  as  incontrovertible,  that  a  copyhold  could 
not  be  created  at  tins  day  except  by  Act  of  Parfiament,  or 
by  custom  to  warrant  the  granting  the  waste  as  oopyhoU; 
and  as  the  act  did  not  direct  tiie  allottees  to  take  iheir 
aDotments  as  copyhoIderB,  they  took  thdr  allotments  as 
fiediold  estates  of  inheritance,  it  not  being  competent  to 
the  parties,  by  any  agreement  among  themselves,  to  con- 
stitute an  estate  of  a  customary  nature  in  these  aUot^ 
ments(A). 

899.  One  consequence  of  enfiranchisement  is,  that  where 
a  copyholder  has  common  in  the  wastes  within  the  manor 
that  belongs  to  his  estate,  if  the  estate  be  eofiandiised,  the 
common  is  extinct(t),  unless  it  be  spedally  preserved  to  the 
cc^yholder  in  terms  equivalent  to  a  re-grant  of  common  (A); 
and  the  grant  of*'  all  appurtenances"  to  the  copyhold  tene* 
ment  has  been  held  not  sufficient  to  preserve  the  common; 


nom.  Mtmtm  ▼.  Btmi,  1  BrawnL  2  T.  R.  415 ;  JUnUip  r.  OUam,  t 

22;   GryMMY.Pcwoeft.l  Built  18;  T.  R.  701. 

CnwtAer  t.  OI4fMd,  I  Sdk.  366.  (i*)  Ciwder  ▼.  (MyiM,  1  Sdk. 

(f )  2  M.  &  S.  175.  170;  8.  C,  Holt,  146;  S.  C.  6  Mod. 

(k)  Lowe»  ▼.  Dmvidmm,  2  M.  &  19. 

S.  175 ;  flee  also  ReveU t.  Joddreff,  (k)  S^teakery.  SiymU,  Comb.  127. 


EFFECT  OF  ENFRAKCHtSEMEHT,  697 

but  though  this  right  is  destroyed  at  k w  by  enfranchisement^  laNprnas. 
it  will  sabsist  in  equity  (/) ;  so,  if  a  man  has  common  in 
the  wastes  of  the  lord  out  of  the  manor,  he  has  the  same 
as  belonging  to  his  land;  and  if  he  enfranchise  the  copyhold 
estate,  still  his  common  remains  (m);  so,  if  a  copyholder  has 
immemorially  enjoyed  a  right  of  way  over  another^s  copy- 
hold, and  he  become  the  purchaser  of  the  freehold  of  his 
own  copyhold,  yet  the  way  remains  (n),  for,  as  between  the 
copyholder  and  a  stranger,  it  is  the  tenure  only  that  is 
altered  by  the  enfranchisement  (o). 

900.  If  a  copyhold  estate  be  enfranchised  by  a  tenant  in  To  bar  entaflf* 
tail,  the  issue  in  tail  will  be  barred  (/?). 

The  conveyance  by  way  of  enfranchisement  should  always  Whea  made  to 
be  taken  in  the  name  of  the  copyholder,  and  not  in  the 
name  of  a  trustee,  for  in  this  latter  case  the  copyhold 
interest  would  still  remain,  so  that  the  wife  of  the  copy- 
holder, if  dowable  by  the  custom,  would  still  remain  so  (q), 
and  the  heir  is  entitled  to  recover  in  ejectment  against  the 
purchaser  of  the  freehold  interest  (r). 

Enfranchisement  only  alters  the  manner  of  the  tenure;  liability  to  n* 
therefore,  where  the  lord  is  bound  to  repair  a  way  ratiane  ^* 
tenurcB,  the  ancient  freehold  and  copyhold  tenants  are  not 
liable  to  contribute,  for  nothing  is  part  of  the  manor  but 
demesnes  and  services,  and  not  the  lands  of  the  tenants ; 
and  though  the  copyholds  are  aflerwaids  enfranchised,  yet 
they  are  not  chargeable,  because  it  only  alters  the  manner 
of  the  tenure  («)•  • 


(0  ^yyonf  T.  ifi^Aiiter,  2  Veni.250.  (q)  Howard    ▼.    BartM,  Hob. 

(m)  lb. ;  see  also  Hob.  86 ;  Cro.  181 ;    8.  C.  nom.  Wailer  ▼.  Bart^ 

Jac.  253;  Yely.  189  et9€q.  Mt,  2  RoU.  Rep.  178 ;  S.  C.  nom. 

(«)  1  RoU.  Abr.  933.  Waidoe  r.  BertM,  Cro.  Jac.  573; 

(o)  Siekr.  Barker,  Hardr.  131.  S.  C.  nom.  Waldar  and  Barkley*» 

(p)  Parker  t.  T^mer,  1  Vera,  eaee,  Palm.   Ill;    see  alio  Murrel 

393,  458;    S.  C.  nom.  Barker  ▼.  ▼.  Smith,  4  Co.   24;  Laehmer  t. 

JSamer,  2Cbao.  Ca.  174;  see  alio  Affery,CTO.  Jae.  126. 

ChaUomr  r,  Murhall,  2  Vea.  jim.  (r)  Jkmeer  y.  Etfett,  2  Vera.  250. 

524 ;  and  4  East,  283.  («)  Bieky.  Barker,  Hardr.  131. 
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i  901.  Ii^uriu  effecting   Lord  ^o^ 

f$  910.  7b  mepeet  Cttmi  RoUe, 

TViUM/. 

902.'12aMffi«t>br  M«  £«ril. 

nLAetiomo^  OeffkoUere. 

Seiiure, 

JkpfhtdCowte. 

Whai  Lord  majf  eeiie  .quont' 

912.  Pereonai  Aetume. 

que. 

913.  Aid  oftkmrU  qfSpdif. 

903.  Otiker  Semediee. 

914.  7b  jmiAfre  Mf  Onv/ Mb. 

Jk  what  Courte. 

904.  Bemediet/or  the  TenmU. 

916.  /»  CbMt  itfFktffeitKre. 

906.  Sjeetment. 

'7b  rgili^tin  'TFMf. 

906.  TVeepate, 

BUie  of  Peace. 

908.  ifamiamflct. 

7b    avof<l     Muii^UcUf   ^ 

amiie. 

GWtoMOfy.Atr.                 , 

918..  ii  CMnqf^Wtamd. 

909.  TbJkoitfaOwr/. 

Jk  Owet  ^  /mynfaril^  in 

7b    com^«l  Aeeeptamee    of 

Xortf**  OwW. ' 

Ii^uries  affaeU 
fug  lord  or 
tentnt 

§  901.  The  injuries  relatiiig  tooopyhoIdawB  tixQBfijAiiA 

affect  either  the  loid  or  the  Umat     Of  tibeformer  kiod 

are,  subtraction. of  •services,  committing. waofe^. and. Qjtbe9 
which  cause  a  ibrfeiture,.see  an/e,  §  872,.ajl90./?a^  IiMrmiw 
TO  Thinqs  Beau  Those  wtiicji  ^affect  ..tliie  ^tewQt  f» 
ouster,  or  what  is  equivalent  to  it,  refuflixig  to  admit  h 
tenant,  «nd  abridgiii^  a  tenai^t  of  his^ii^tB  of  QOQunop. 


Remedietftir 
thfllord. 

Sfljnue* 


902.  The  remedies  for  the  lord  are  entiy  and  seizure 
ejectment,  and  case. 

Seizure  by  entry  is  the  i^medy  in  cases  of  fbrfytuie,  but 
the  lord  of  ar  manor  may,  in  some  cases^  only  mz^qwamjuih 
and  not  absolntdyafffor  a  forfeiture;  thus,  after  three  pro- 
clamations for  the  tenant  to  come  in  and  be  admitted,  if  the 
tenant  fidl  to  attend,  the  l<Mrd  may  seise  qumtspte;  as  where 
the  heir  was  beyond  seas  at  the  time  of  the  ancestor's  deitiif 
held,  that  the  lord  had  a  right  to  seize  in  theinteiim,  thoo^ 
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he  «bidd  n6t  sdsse  vbaolotdj  as  foribited^^);  'so^tahinmgh  it  Tmmaa. 
jflfme  eooM  h  prdteottid  itotn  fotftslcM  l^  the  ststiite  11 
G.  4  «c  1 W.  4,  0.  65,  (Dig.  P.  ti.  tit  Cotthts),  yet  the  lord 
mfl^^ientdrinihemeimtmie;  eo^^here  cme  saying^  would 
'ecMiie  if  the  lead  had  a  touvt^  otherwiise  not^^faeld,  not  to  be 
a  forfeiture,  but  the  lord  on  such  refusal  might  ma^quma^ 
que{u)\  and  the  lord  of  a  manor  cannot  seize  a  copyhold 
'^Btiite  as  ibrfbited  pro  dtfeetu  ^mentis  without  >a  oufirtom; 
tberefoi^  where,  on  the  death  of  a  eopyhdder  of  inherilh 
•tttiee,  the  lord,  aftor  llnee  prodamatimis  for  the  heir  to  oome 
'inittd^be  admitted,  seised  the  estate  into  his  hands,  and 
sStenraxdB  granted  it  to  another,  the  Court  jcomidered  it  w 
-an  absohtteiseiBture,  and  c(Hiseqiiently  irregular,  there  being 
no  oust<ta  to  watraxlt  it,  and  being  irregular  as  an  absolute 
seiseme,  iteould  not  afterwards  be  set  up  as  a  seizure  quoio^ 
4^(t^);'^,  if  the  lord  do  not  take  advantage  of  die  for- 
feiture within  twenty  years,  his  right  is  said  to  be  barred  (ti); 
see  further,  as  to  the  dispensing  with  a  forfeiture,  ante, 
'^^'S8Setseq.f  and  as  to  the  taking  advantage  of  a  forfeiture, 
cente,  §§  B92  et  seq. 

A  lord  may,  however, 'sei^e  copyhold  land  foausque  by  What  lord  mty 
Viitue  of  a  right  whieh  accrued  to  the  preceding  lotd,  on  de-  ""^  p/omtqut. 
fault  of  the  heirs  coming  in  to  be  acbdtted,  even  although  he 
be  the  devisee  and  not  the  heir  of  the  preceding  lord  (x) ; 
tmt,  to  e^titie  theloid  to  make  such  seizure,  there  must  be 
tlixee  prodamatioiis'made  at  three' oonsecntive  oonfts,  .B^o^ 
T.  T^rttefnah(y);  and  in  this  case  it  was  said,  '^The  seizure  is 
lather  in  the  nature  of  a  process  at  the  instance  of  the' lord, 
by  way  of  cnpe  or  dUtrinffas,  to  compel  an  appearance  by  the 
heir,  than  a  forfeiture  (z)."    In  a  subsequent  rehearizig  of 

(0'  VkiitMa^,  KeUe^,  Gro/Jao.  aim  Liel^orif^  can,  8  Co.  99  a; 

aS6.  Bmpool  w.  iMifft  2  €ro.  EL  879 ;  S. 

<«)Cbdl»T.i>ctfpCieediitf  Kebr287.  C,  Yelv.  1 ;  Noy,42  ;  VnderkiUr. 

(v)  Tlimmly.  Hittier,  5T.  R.  170.  Kthey,  Cro.  Jac.  226  ;  S.  C,  Oodb. 

\m)  •  Bour  T.  TViMmmi,  IB.  H  268 ;  Bunmey  ▼.  jBmv,  1  Leon.  128; 

JLd.  736.  Amdetmm  ▼.  HaifWardf  3  Laon.  321 ; 

(y)  I  B.«  Ad.736.  S.C.,4L0oii.4O;  Km^r.DeiliBim, 

(«)  Fcr   fiayfey,    J.,    JBMr   ▼.  lCtfth.41;  S.  C.,  1  8alk.386;  1 

Druemw,   1   B.   &  Ad.   746;    we  Lntw.  765;  3  Mod.  221;  1  8ho«r. 
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^ir—K.  tlus  ease  it  was  said*  that  the  piodamations  at  the  lord's 
oourt  are  substituted  for  the  notice  which  ought  to  be  giyen 
to  the  heir  if  known  that  the  tenancy  is  vacant  The  pro- 
oeedmg  bears  some  analogy  to  proceedings  in  outlawry  to 
oompel  a  party  to  appear  in  court  to  answer  the  complaint 
of  another  (a). 

903.  For  denying  of  services  the  lord  may  either  seize  or 
fstnun,  as  in  the  case  of  rents,  fines,  reliefs,  or  heriots,  see 
ofUe,  §§  802, 815 ;  or  for  non-attendance  at  oourt  may  amerce, 
see  oKfe,  §888.  So,  the  lord  of  the  manor  may  plead  or  be 
impleaded,  or  avow  for  the  rent  or  services  of  his  copyhold 
tenant  in  any  court  of  equity,  for  he  hath  an  estate  at  com- 
mon law  in  the  rent,  and  it  is  due  to  him  on  the  same 
grounds  in  law  as  the  rents  of  fireehold  lands,  for  otherwise 
he  would  be  both  judge  and  party(6),  see  further,  as  to 
relief  in  equity,  infra,  §  913. 

904.  A  copyholder  may  have  either  an  action  of  eject- 
ment, of  trespass,  or  on  the  case,  either  against  a  stranger  or 
against  the  lord,  according  to  the  drcumstances,  and  also 
in  some  cases  a  mandamus,  and  may  also  in  some  instances 
have  relief  in  equity,  see  mfra,  §  913. 

905.  It  has  long  been  settled,  that  a  copyholder  may  try 
his  title  in  an  action  of  ejectment,  and  accordingly  the  lessee 
of  a  copyhold  for  one  year  may  maintain  ejectment,  inas- 
much as  his  term  is  warranted  by  law,  and  it  is  a  speedy 
course  to  recover  the  possession  of  land  against  a  stranger(c); 

31,  84 ;  MkUm  t.  Hniion,  2  Wils.         (e)  Mehinek  mtdZmter,  4  Co.  26;  S. 

162;  WkMread  ▼.  Jetmy,  5  East  C,  I  Cro.  EI.  102 ;  see  also  Co.  Cop., 

522;   Gflb.  Tea.  230,    Watk.  ed.,  a.  51,  tr.  119;  CMer.  TToH,  1  Cro. 

(N)  100 1 1  Wa&.  Cop.  231,  aU  dted  El.  224  ;  S.  C.  nom.  Coie  ▼.  ITclte, 

and  reoopilBed  aa  anUioritiee  oa  the  1  Leon.  328 ;  S.  P.,  4Mri^«  oaae,  2 

anbject  of  tbe  three  prodamatioiis  ne-  Cro.  El.  676  ;  S.  C.  noao.  I^rmki^t 

oeasary  to  be  made.  eate.  Moor,  569 ;  S.  P.,  F^'09et  ▼. 

(a)  Per  Lord  Tenterden,  C.  J.,  Weiek,  Cro.  Jac.  403 ;  Amom^f  Godb. 

Bover  ▼.  7Vii«inmi,  1  B.  &  Ad.  746.  268 ;  Gilb.  Ten.  213;  bat  aee  eeiii^ 

(ft)  Salk.  186,  pi.  5 ;  lee  abo  Detteh  Stepkem  ▼.  Biiot,  2  Cro.  EL  484. 
▼.  Bom/y/ofi,  4  Yea.  700. 
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and  as  a  copyholder  cannot  demise  beyond  a  year  without  a  tbnurbs. 
licence,  unless  by  special  custom,  it  has  been  thought  that 
he  ought  in  such  case  to  allege  the  custom,  or  shew  the 
licence  (e{);  it  has,  however,  been  held,  that  if  a  copyholder 
make  a  lease,  even  though  not  warranted  by  the  custom, 
yet  it  shall  be  good  so  as  to  maintain  an  ejectment  against  a 
stranger,  for  as  between  the  lessor  and  the  lessee,  and  all 
others,  except  the  lord  of  the  manor,  such  a  lease  is  good, 
DownxngharrCs  ca8e(e)}  see  also  S.  P.,  Streat  v.  Vtrran(£f), 
Peter^s  ciueQi);  also  Ooodwm  v.  Lanffhurst  (i),  Collins  v. 
Harding  (A),  Homes  and  Bingley  (/),  Sloper  y.  Gibson  (m), 
Runrney  and  Eve^s  case  (n),  in  all  which  cases  the  same  doc^ 
trine  is  laid  down ;  so,  in  Petty  y.  Evans  (o),  held,  that  in 
an  ejectment  by  the  lessee  of  the  copyholder,  it  is  sufficient 
that  the  count  be  general,  without  any  mention  of  the 
licence ;  and  on  the  other  hand,  in  Anderson  aftd  Heywoods 
case{p),  it  was  holden,  that  a  copyholder  of  inheritance  of  a 
manor  in  the  hands  of  the  king,  and  who  was  ousted  of  his 
copyhold,  had  not  gained  any  estate,  so  as  he  might  make 
a  lease  for  years,  upon  which  to  maintain  an  ejectment,  but 
that  he  had  a  possession  only  against  all  strangers,  and  see 
Nalson  y.  Kenington{q)\  it  is,  however,  settled,  that  no 
ejectment  can  be  maintained  by  a  copyholder,  except  under 
a  lease  at  common  law  (r);  see  further,  as  to  evidence  and 
other  matters  in  ejectment,  post^  under  the  head  of  Injuries 

TO  ThINQS  BeAL  and  THEIR  ReBCEDIES. 


(<r)  WaU  ▼.  Partridge,   1   Cro.  (k)  2  Cro.  EL  623. 

El.  469;  fee  also  OomponiT.^Mil.  (0  Sty.  380. 

water,  Brownl.  133 ;  Ever  ▼.  Aeton,  (m)  Moor,  100. 

Moor,  272;  S.  C.  nom.  Swery.  Ait-  (n)  I  Leon.  100. 

wiMe,  1  Anders.  193 ;    Qreffory  t.  (o)  2  Brownl.  40. 

Harriefm,  Moor,  679  ;    Sapp.  Co.  {p)  3  Leon.  221 ;  S.  C,  4  Leon. 

Cop.,  1. 20 ;  Ritmnty  t.  Eve,  1  Leon.  230. 

128 ;  6Ub.  Ten.  436,  (N.  92).  {q)  CUyt.  1. 

(e)  Ow.  17,18.  (r)  l^arife  caee,  Cro.  EL  676; 

(^)  Cited  Cro.  Car.  304.  Coie  t.  WaUee,  1  Leon.  328  ;  S.  C. 

(A)  CitodGodb.365.  nom.  Sprdke'e  eaee,  Moor,  569. 

(0  1  Cro.  EL  535. 
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906:  So^s^eopjlralder  alttllliaaTelampMalqr 

TrespaM.  bw,  fooT a tre^asa ifooe  upcn  \m  ofipyliQld(#);  «v  WdbiB 

bore  ii  against  his  loud  if  hfi  wtott  u|0ii  him  wilboot 
QMiae  (^)«  or  if  he  euta  down  treea  oot  beting  ti]iiber{a)}  b«t 
aea  Adwmady  or  Mbmrnd,  Ydtanffer{z%  vJieietbe.Iiqril^lv 
a  majority  of  oaaei  resvened  the  d»aak»  of  aU  tkiQi  j«4gQ4€f 
the  reahiu 

The  ouatomary  heir  of  &  eopyhoUeir  bdu^  n  eooqileta 
tenant  before  adnnttaneep  againA  aU  peiaoM  h«k  tba  M 
may  maintain  traapaaa  and  biiag  ^tananty  witb^  \mB% 
been  adsiitted(y);  0q»  if  the  aaireader^  be  in  yommoo^ 
he  may  niaiittJMn  traapaaa  b^feie  admdttam^  ^^  bmig  I 
poBsesaory  actioi^  but  before  bia  adipittmoQ  tmpw^  QW 
enly  be  nwitabad  by  the  aiinwtew(f> 

Remedia  for  907.  In  the  oa^d  of  QoomQKi»  the  ix^wea  ipbi<^  9^^ 
the  o<4)yholder  are,  diiae8»n  of  bia  eoipiPQQ*  or  diatubaooe 
by  the  lord  ox  otbcar  opmnjio^er^  pr  by  atrangera  intnidii^ 
(m  the  waste.  As  against  the  Ippd»  eveQ  in  the  case  of  a 
total  exchiBion«  the  copyholder  miQF  i^wte  the  9iuwo%  ^^ 
oMUi  §  324 ;  but  in  other  oaeea  he  may  have  an  ec^  oa 
the  Qa8e(j?),  and  as  against  strsogecs  h^  m^y  baY#  |iw  f^ 
Hiody  by  distresi^  see  ante,  §  326. 


908«  Copyholdmi  qaay  also  have  a  mgndam¥Jf  in  oertain 
casesi  as,  where  the  lord  refuses  tQ  admit  a  tenant}  a  a>^Qi* 
damus  will  lie,  Boe  y.  Griffiths  (a),  where  it  is  sa]4  '^  ^^le 
To  compel  ad-  admittance  is  ouly  fiuTO.  'T  is  a  ceremony  derived  fieyn  the 
ftomary hdr?"*  origin  of  copyholds;  but  the  lord's  act  is  mere  form,  heisa 
mere  instrument,  and  compellable  to  admit  according  to  the 
surrenderee);''  and  although  it  was  at  one  time  donbtsd 

(«)  2H.4. 12a;   7  Ed.  4. 19  a.  (#)  BfrryT.  Grm^l  Oro.  B. 

(0  Litt.,  a.  77  s  1  InflC  60.  b.  349. 
(«)  1  Leoo.  279,  pi.  365.  (a)  3  Burr.  1961. 

(«)  Ant€,  i  850.  (5)  Per  Lord  Haufield,  C.  J., 

(y)  BrowH'9  cam,  4  Co.  23 ;  Co.  BO0  ▼.  QrifitkB,  3  Bar.  1961. 
C(^.,  a.  41,  tr.  94  ;  Kitcfa.  119. 
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wi^dief  floB  writ  would  lie*  to  compel!  the  admittanee-  ei  m  mfvwm^ 
]|larty  daitnio^  hf  deficent,  beeauen^  he  ha»  a  comj^ete  title 
againat  all  the  world;  exoepi  tiie  l(»d  (c)y  yet  it  ww  said  in 
JL  y.  CoffffaH(d),  that  tiM  oourta  had  for  nmny  yeavs  bew 
m  tke  habit  of  gnmting  nA  writa,  and'  tkeir  powa:  of  so 
doing  oould  not  be  doubted ;  aee  also  Canoify  y.  Vemon(e\ 
JL  y,  Stafford  (Jdarque$9)(J)y  R.  y.  Waier  Eaim  (ff)r  R  y. 
WUlesQi),  R.  y.Breioefi  Omfany{t),  K  Y.BmuM(lA^dh 
^)(*),  B.  y,  WUwn  {Lard,  ffc.) (/> 

909.  So^  a  matMiainttf  will  be  granted  in  other  mattefs  Tohoidaoonrt 
affecting  euatOBxiTy  eatateB,  aa  for  the  puipoae  of  eompelfing 
the  lord  of  a  nnnOT^  or  Im  steward,,  to  hold  a  courts  and  the 
homage  to  pieaent  certata  conveyances  of  boigage  tenemeatBi 
entitling  thepurcfaaBerB  to  be  sworn  in  bnigesses  of  the  cox^ 
poratioa,  and  to  vote  for  memben  of  Parliament  (mX 

So,  to  oompd  the  aoeeptanoe  of  a  surrender,  and  to  Tooompdao- 
adinit  the  surtenderee^  JZ.  v.  Baughey  {Lord,  ^.)(a)^  mder.  ^  *"* 
where  the  return  stated  a  custom  that  if  any  person,  not 
being  before  a  customaxy  tenant  or  not  dwelling  within 
the  manor,  should  taike  any  estate  as  a  purchaser,  by 
auiendei'  or  otherwise,  of  any  customary  tenant  witbm 
the  manor,  he  should  pay  an  arbitrary  fine,  but  that 
persons  being  customary  tenants  paid  another  and  smaller 
fine,  and  it  further  stated,  that  B.  having  purchased  the 
equity  of  redemption  of  a  customaiy  estate  of  considentUe 
yahie,  afterwards  and  before  he  was  adhnitted  thereto  pur- 
ohased  the  land  in  question,  being  a  small  customary  estate 
in  order  to  be  admitted  to  that  fint,  and  alleged  this  to  be 

(e)J2.T.lZmfM</,2T.R.I98;iee  (0  3B.&C.172;  S.  C,  4  D.  & 

dto  WUHom  T.  lArd  Ltmtdale,  3  R.  492. 
Vet.  752,  754.  (*)  3  B.  &  C.  173 ;  S.  C,  4  D.  & 

(<0  6  EiMt,  431 ;  S.  C,  2  Smith,  R.  825. 
417.  (0  10  B.  a  C.  80. 

(e)  5  Bait,  51 ;  S.  C,  1  Smith,  (m)  R.  ▼.  Medhmnt  (Boromffk),  I 

SIS.  VniM.  283. 

(/)  7Eaft,521;  S.  C,  3Smith,  (n)  1 B. & C. 565 ; S. C. nom.  12. t. 

459.  3iier  and  Fuion  {Manor,  t^e.),  2  D. 

Or)  2  Smfth,  54.  &  R.  824. 

(A)  3  B.  a  A.  510. 


/' 
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a  fiaad  upon  the  lord,  the  Court  held,  that  R  might  law- 
fully make  auch  second  purchaBe  in  order  to  ayail  himsdf  of 
the  custom  in  &your  of  tenants  of  the  manor;  and  it  is 
there  added,  ^'Even  admitting  that  the  second  purchase 
were  firaudulent,  it  is  by  no  means  dear  that  the  return 
would  be  sufficient  (o);"  though,  in  that  case,  the  Ck>urt  in- 
clined to  think,  that  the  party  would  not  have  been  entitled 
to  the  asmstance  of  this  prerogative  writ  (o). 

910.  So,  the  lord  is  compellable  by  this  writ  to  permit 
the  court  rolls  to  be  inspected  by  any  person  claiming  an 
interest  under  them ;  and  it  was  granted  to  one  who  had  a 
prniUi^^titie  to  certain  copyhold  lands (f>);  anditwillbe 
granted  as  of  course  on  the  application  of  a  tenant  (;);  and  it 
is  not  necessary  tiiat  there  should  be  any  suit  depending(r); 
but,  in  A.  Y.  AUgood{8)i  the  Court  held,  that  a  firediold 
tenant  had  no  right  to  inspect  the  court  rolls  unless  tiiere 
were  some  cause  depending  in  which  his  titie  mi^t  be  in- 
volved. 

So,  9knuxndamus  might  he  against  the  lord,  or  his  steward, 
to  compel  the  inrolment  of  a  surrender,  and  it  was  refused 
in  one  case  only  because  the  surrender  had  not  been  pre- 
pared by  the  steward  or  his  deputy  (^). 


Aetionibj  91 L  A  copyholder  must,  in  every  action  real,  implead 

faft  what  coarts.  and  be  impleaded  in  respect  of  his  copyhold  land  in  the  court 
of  the  manor  of  which  it  is  holden,for  he  cannot  implead  or 
be  impleaded  in  such  case  by  the  queen's  writ(tt);  and 
therefore,  before  the  3  &  4  W.  4,  c  27,  abolishing  most 
real  actions,  or  plaints  in  the  nature  thereof,  (see  Dig.  P. 
in.  tit  Ldot ATiONs),  if  he  impleaded  another  for  his  tene- 


Toiaroliiir- 


(o)  Ptr  Bayley,  J.,  JR.  ▼.  Saufk§p 
{Lord,  4^.)*  1  B.  &  C.  565 ;  S.  C. 
nom.  JR,  ▼.  Mier  tmd  FMoh  (Mbmot^ 
^.),  2  D.  &  R.  824. 

(p)  R.  T.  XuMff,  10  East,  235. 

(f)  JR.  ▼.  SkeUf,  3  T.  R.  141. 

(r)  H.  ▼.  nwer,  4  M.  &  S.  162; 


T.  Pkilt^,  Id. 
486;  BiUemtm  t.  PUO^,  4  Tnmt. 
162;  Robert  t.  Jamm,  5  D.  &  R. 
484. 

W  7  T.  R.  746. 

(0  J2.T.lS%y»,2B.&A.550. 

(«)  litt,  i.  76. 
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ments,  he  should  have  a  plaint  in  the  lord's  court,  andmake  tknures. 
protestation  to  sue  in  the  nature  of  an  assize  of  novel  dts- 
seisin,  &c.  {v);  and  if  an  erroneous  judgment  were  given, 
he  should  not  have  a  writ  of  false  judgment  in  respect  of 
the  baseness  of  his  estate,  but  he  must  have  sued  to  the* 
lord  by  petition  (or);  bat  a  copyholder  might  have  the 
action  of  ejectment,  which  is  now  the  only  proper  action 
retained  for  trying  titles  to  land,  see  afUe,  §  905. 

912.  Actions  merely  personal,  the  copyholder  may  sue  at  Penonai  ac. 
common  law  (y) ;  so,  a  copyholder  may  have  case  against  ^°"'* 

the  lord,  or  a  stranger,  for  an  injury  done  to  the  common  be- 
longing to  his  copyhold  (;r);  but  if  lessee  for  years  of  a  copy- 
holder cuts  down  the  trees,  the  copyholder  shall  sue  in  the 
lord's  court  to  punish  this  offence  (z) ;  so,  if  a  copyholder 
surrenders  to  the  use  of  B.,  upon  trust  that  he  shall  hold  the 
land  until  he  hath  levied  certain  money,  and  that  after  he 
shall  surrender  to  the  use  of  C,  the  money  is  levied,  and  B. 
is  required  to  make  a  surrender  to  the  use  of  C,  and  re- 
fuses, upon  C.  exhibiting  his  bill  to  the  lord  of  the  manor 
against  B.,  if  B.  persists  in  his  refusal,  the  lord  may  seize 
and  admit  C.  to  the  copyhold,  for  in  such  case  he  is  chan- 
cellor in  his  own  court  (a),  and  he  may  do  right  according 
to  conscience(i) ;  so,  if  a  surrender  be  made  to  the  use  of 
another,  without  expressing  what  estate  he  shall  have,  a  cus- 
tom, that  the  lord  may  grant  it  in  fee  to  him  for  whose  use 
the  surrender  was  made,  is  good  (c). 

913.  If  the  lord  refuses  admittance  to  the  heir  or  sur-  Aid  of  courts 
renderee,  the  copyholder  may  sue  in  Chancery,  and  will  be  ^  *^*y' 
there  relieved(d);  but  a  Court  of  equity  will  not  compel  the  tenant. 

{v)  Litt.,8.76.  (b)  Ow.  63. 

(s)  1  Inrt.  64.  a. ;  F.  N.  B.  12,  B.  (c)  Brown   t.  Foiter,    Cro.  El. 

(y)  Co.  Cop.,  8.  143.  392. 

(r)  2  Leon.  201 ;  2  Brownl.  146;  ((Q  Wettwick  ▼.  Wyer,  4  Co.  28 

1  Roll.  Abr.  106.  b ;  Ford  ▼.  Hosiiru,  Cro.  Jac.  368 ; 

(a)  Bomrford  end  Packington'*  S.  C,  2  Bulatr.  336;  S.  C,  1  RoU. 

ease,  I  Leon.  1.  Rep. ;  see  alao  RonoelVe  eaee,  Dj. 

VOL.  L        '  Z  Z 
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TgyuRM.  lord  to  admit  a  poBon  who  does  not  shew  a  ooloonUe  tide, 
and  that  there  is  a  reasonaUe  {Nrospect  of  saooeedmg  at 
Liw  («). 

To  prodwse  tte      914.  So>  a  oonit  of  equity  will  also  make  an  order  <m  the 

oouv  foils* 

lord  or  steward  to  produce  the  court  rolls  for  the  inspectkm 
of  any  one  cJaiming  an  interest  under  them(/);  and  al- 
though a  Court  of  law,  in  a  question  between  the  lorck  of 
difierent  manors,  will  not  enforce  an  inspection  of  the  court 
roUs,  yet  a  Court  of  equity  will  do  so  on  a  bill  for  a  dis- 
coyetj(ff);  but  the  Court  refused  to  interfere  upon  a 
petition  to  haye  court  rolls  deliyered  by  a  steward  ap- 
pointed by  trustees  to  a  steward  appointed  by  a  testa- 
mentary guardian,  there  being  no  suggestion  of  improper 
conduct,  or  adTantage  from  the  change  (A). 

To  ducofcr  915.  So,  a  Court  of  equity  wiD  entertam  a  bill  by  the 

lord  of  a  manor  to  disooyer  the  boundaries  and  deecnptiOQ 
of  lands,  and  for  a  commisfiion  to  issue,  if  neceesary,  to  dis- 
tinguish fiediolds  from  copyholds,  where  they  are  inter* 
mized(t);  but  this  will  be  done  only  under  special  drcom- 
Btancea,  BauverieY.Preniiee(k);  see  also/Z9ttaev.Barier(/^ 
Wake  Y.  Conyers  (m),  Wvnterton  v.  Lord  EgremafU{n)i  ^^ 
y.  Creaeier{p\  from  which  it  appears  that  equity  interfereB 
to  settle  boundaries  only  when  the  soil  itself  has  been  in 
question,  or  to  preyent  a  multiplicity  of  acti<m8(;')» 

264;  Ifoor  t.  Amiii^lo*,   Nds.  (^)  ulfiim.,  2yei.  621. 

12;  ImffbrcTT.  P^Aflm,Toth.64;  (A)  JTo/l  t.  ItaWM,  7  V«.  201. 

9Wef  T.    OmnMk,  2  Keb.    357;         (i)  Utdt  (JhM)  ▼.  PvmH  I 

NBdm  ▼.  GrifUkt,  4  Barr.  1961 ;  Yei.  172  ;  Same  r.  i8fr^fM(ArO> 

AUmt  T.  AtAim,  5   Bur.   2787;  4  Yea.  180. 

Gab.  Tn.  291.  {k)  1  B.  C.  C.  201. 

(e)    WyUammm  t.    Hiurrmfiom         (i)  4  B.  P.  C.  660. 
{Bmrl),  IJoc  at  W.  54S.  («)  2  Cox,  362;  S.  C,  1  S^r 

(/)  5)tocM'#  CM,   Laldi,   182;  331 ;  S.  C,  dted  m  WM  f.  Oni- 

CWMI    y.   Pmkall,    Todu    109;  ym,  1 B. C. C. 41. 
JDr«ytrT.lbttdl,Fiiidi,249:i;«sf-  (»)  Otod  2  Amt  392. 

Ami   ▼.    Ltmtfmt,    Hardr.    ISO;  (o)  2  Mer.  418. 

Amm.,  2  Vei.  378;  w&tMknAmm,,         {p)  lb;  ne  abo  fnuOe  t.  Or- 

Sty.  12S.  pemter,  FSncfa,  462;  Sf  (^')  ▼• 
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916.  So,  a  Court  of  equity  will,  under  special  circum-      t»kur»8. 


stances,  grant  relief  against  an  act  that  is  a  forfeiture,  as  l»  cases  of 
where  waste  has  been  inadyertently  done  (f ),  or  done  by  a 
stranger  (r);  so,  in  cases  of  permissiye  waste,  equity  will 
generally  give  relief  (5);  so,  it  has  relieved  against  a  for- 
feiture, when  timber  on  one  copyhold  has  been  cut  down  to 
be  employed  for  the  repair  of  another(/);  and  in  the  case  of 
cutting  timber,  it  has  directed  an  issue  to  try  quo  animo  it 
was  cut(u);  but  it  will  not  relieve  against  wilful  waste,  nor 
unless  a  compensation  can  be  made  to  the  lord  (x) ;  so.  To  restrain 
where  copyhddns  are  allowed  by  the  custom  to  cut  down,  ''^^' 
it  will  grant  an  injimction  to  restrain  waste  in  favour  of  the 
remainder-man,  the  same  as  in  cases  of  freehold  (y);  so,  a 
customary  heir  of  a  copyholder  taking  by  way  of  resulting 
trust  until  the  happening  of  a  contingency  has  been  re- 
struned  from  committing  waste  {z) ;  and  although  in  Dench 
▼.  Bampton  (a),  the  Court  refused  to  interpose  to  prevent 
waste,  leaving  the  lord  to  his  remedy  for  the  forfeiture,  and 
in  a  previous  case  it  had  been  held,  that  a  bill  for  discovery 
of  waste  was  demurrable  to  (&),  yet,  in  Richards  v.  Nobk{c)f 
a  bill  by  the  lord  against  copyhdders  was  entertained,  for 
an  account  of  turves  cut  and  taken,  and  an  injunction 
granted,  not  waving  the  forfeiture,  on  the  prindi^ie  that  the 
forfeiture  is  often  a  very  inadequate  remedy. 

917.  Where  the  right  between  the  lord  and  tenant  is  doubt-  in  case  of 
ful,  a  Court  of  equity  will  interpose  to  prevent  any  assertion    ^"       "* 


KenrieJtf  Bmah.  822;  Clojftfm  t. 
Cookn,  2  Atk.  450;  NorriM  ▼.  Xe 
Ne9€,  3  Atk.  82;  LetkHHery.  Coitle^ 
maim,  Sd.  Ca.  temp.  King,  60 ;  S. 
C.y  1  Dick.  46 ;  Lord  Abergavenny 
T.  Thomas,  3  Antt.  668,  n.  (a);  WiUie 
▼.  Parkineon,  2  MeriT.  507. 

(9)  Na»k  T.  Derby,  2  Vem.  537. 

(r)  Taylor  ▼.  Hooe,  Toth.  237. 

(9)  Commin  t.  Khumell,  cited 
Toth.  108;  Tkoma*  ▼.  Porter,  1 
Chan.  Ca.  95;  S.C,  2Freem.l37. 

(0  Noik  ▼.  Derby  (Barl),  iup. 

Z 


(«)  Thomas  t.  Porter,  1  Chan.  Ca. 
95. 

(x)  Peachy  ▼.  Somereet  (Duke), 
Free.  Chan.  568 ;  S.  C,  1  Str.  447. 

(jf)  ComUh  ▼.  New,  Findi,  220. 

(jr)  Stan^ld  t.  Habergham,  10 
Vet.  278. 

(a)  4  Vet.  703. 

{b)  Attorney 'General  J.  Vincent, 
Bnnh.  192;  Lord  Uxbridge  ▼.  Staee- 
lotuf,  IVez.  56. 

(e)  3  Mer.  673. 

z2 
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TENUBBs.  of  such  right  until  it  has  been  tried  at  law  (e{);  see  aii^y§  854 
So,  although  one  tenant  cannot  institute  a  suit  on  an  exceedre 
^^9  yet,  to  avoid  a  multiplicity  of  suits,  equity  will  enter- 
tain a  suit  by  several  for  the  same  general  purpose  of  bong 
Bilk  of  peace,  relieved  against  an  excessive  fine.  So,  a  bill  of  peace 
may  as  well  be  brought  by  the  lord  against  the  tenants,  as 
by  the  tenants  against  the  lord(«);  and  the  Court  has  enter- 
tained such  bills  where  the  tenants  have  opposed  the  lord's 
approvements,  under  the  Statute  of  Merton,  see  Dig.  P. 
IL  tit  CoMMONs(/) ;  and  such  bills  may  be  entertamed,  al- 
though the  parties  have  no  greater  estate  than  for  life(^). 
To  ayoid  mid-  So,  on  the  Same  prindple  of  avoiding  a  multiplidty  of 
tipicityo  im  .  g^ji^  tenants  of  a  manor  have  been  allowed  to  establish 
their  rights  to  the  profits  of  a  fair  (A).  So^  compodtioiis 
between  lords  and  tenants  have  been  held  to  bind  a  pur* 
chaser  or  heir  (t) ;  but  a  decree  against  the  lord  <^  the 
manor  will  not  bind  copyholders  who  are  no  parties  to  the 
suit  (A). 

In  ciMi  of  918.  Equity  will  interpose  in  cases  of  finaud  as  modi 

^^  '  when  it  concerns  copyholds  as  freeholds,  and  will  set  aside 

In  caaes  of        Conveyances  for  inadequai^  of  price  (Q.     So»  a  Court  of 

kTd?oo^."^     equity  will  correct  the  proceedings  in  the  lord's  court,  where 

anything  is  done  against  conscience,  though  no  aj^ieal  or 

error  lies  (m).     So»  where  copyholds  have  been  surrendered 

absolutely,  and  without  any  condition,  yet  if  it  can  be 

(d)  Orey     T.     NortkumberUmd      wer,  1  Vera.  266. 

{Duke),  13  Vet.  236.  (Q  lfwyraM#   ecM,  Caiy^  38; 

(e)  Ctmyenr.LordAker^aoeimif,      Haw  ▼.  Bromtgrotm  (TmrntU),  I 
1  Atk.  2S5.  Yeni.  22;  Camper  ▼.  Clerk,  3  P. 

(/)Armngi<mr.Fawke9,2Yem.      Wma.  155;    Mkime  t.  Haitm,  t 


356;  S.  C.»  1  Eq.  Ca.  Abr.  103 
Filewood  t.  Pahmer,  Mor.  169 
Hanmm  ▼.  Oardmer,  7  Vea.  305 


Aiiit.390;  8eea]aoTodi.lll,eidas 
SterUmf  ▼.  Bmrtan  (DnMstfr). 
{k)  2  AUe.  516. 


Powell  ▼.  PowiM  (Bart),  1  Y.  Sc  J.  ,  (/)  Wood  ▼.  Akrey,  3  Madd.  424. 

159.  (m)  CAriftftm   ▼.   CbrrM,    1  P- 

(^)  Jhum  T.  Allen,  1  Vera.  427 ;  Wma.  350;  aee  alao  Agke  t.  ittf''. 

aee   also   Meadowe    ▼.    Pmtkeriek,  1  Vera.  367;  Smitk  t.  8t,  Pntt 

nnch,  154.  {Deam,  ifc),  Show.  P.  C.  67. 

(A)  New  Bime  Hoepiial  ▼.  A^d^ 
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shewn  that  the  surrender  was  intended  as  a  security  only      tknubbs; 

for  the  repayment  of  money,  a  Court  of  equity  will  decree  a 

redemption  against  the  surrenderee  (n).    So,  it  will  supply 

a  surrender  in  case  of  any  defect  in  the  presentment,  or  the 

want  of  surrender,  in  favour  of  a  younger  child  (o).   So,  for 

a  widow  against  a  collateral  heve{p);  but  a  want  of  surrender 

will  not  be  supplied  in  favour  of  a  grandchild,  where  the 

heir  is  not  provided  for  (;) ;  but  equity  will,  in  some  cases, 

to  support  the  devise  of  a  copyhold  estate,  supply  the  defect 

of  a  surrender,  though  the  defective  execution  of  a  devise  of 

a  freehold  estate  will  not  be  aided  in  equity  (r). 


SECTION  II. 

OF   PRIVILEGED  COPYHOLDS. 

§  919.  There  are  two  kinds  of  copyhold  tenure,  which 
have  been  distinguished  by  the  name  of  privil^ed  copy- 
holds: namely, — 

1.  Customary  freehold. 

2.  Ancient  demesne. 


I.  dDttstomBTB  iFteejboIbis. 


$  920.  Propertiet  qf  a  Cu$tOfnary 
Freehold, 
921.  Such  Copyhoidere  have  what 
Kind  qf  Freehold. 


%  922.  How  Lands  of  ihU  Tenure 
pan. 
923.  Mode  qf  pleading  Cuaionuny 
Freehold, 


§  920.  **  In  some  manors,''  it  is  said,  *^  the  tenants  have  the  Properties  of  a 
lands  granted  unto  them  and  their  heirs  in  fee,  fee-tail,  or  SoiS"**^  *"*' 
for  life  or  years,  according  to  the  custom  of  the  manor,  and 

(n)  Clench    r.    WUherly,  Finch,  C.  C.  229;   Hille  t.  DotMi/ofi,  5 

376.  Vea.  557. 

(o)  Rogert  ▼.  MarehaU,  17  Yet.  {q)  Bodgere  t.  Marehaa,  17  Yea. 

294.  294. 

(p)  Fielding  y.  Winwood,  16  Yet.  (r)  Brodie  ▼.  Barrg,  2  Y.  &  B. 

90;  tee  alto  Bieeoe  t.  Cariwright^  130. 
Gilb.  121 ;  Chapman  t.  Giheon,  3  fi. 
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not  at  the  will  of  tlie  lord,  aooording  to  the  custom  in 
which  case  the  rolls  and  copies  ought  to  be  made(i),  and 
these  are  what  my  Lord  Coke  calls  '  copyholds  of  frank 
tenure(/V  ^  by  which  name  they  were  distinguished  from 
conmion  copyholds^  and,  in  lealityi  were  distingaished  by 
this  property,  that  they  were  not  tenants  at  wiQ  of  tlie 
lord.  Such  customaiy  freeholds  still  retain  seyeral  of  tlie 
badges  of  their  original  base  tenure.  Thus  it  was,  that 
though  their  services  were  oertab,  and  so  fiur  free,  yet  tbey 
were  villein  services,  and  not  free  services.  So,  thar  mode 
of  alienating  or  transferring  their  land  was,  not  by  the  usual 
conveyances  by  deed  at  common  law,  but  by  surrender  mto 
the  hands  of  the  lord ;  and  so,  in  like  manner,  they  oould 
not  either  sue  or  be  sued  in  the  queen's  court,  but  only  m 
the  court-baron  of  the  lord.  So,  although  the  lands  were 
not  held  at  the  will  of  the  lord,  and  therefore  the  tenant 
could  not  ever  have  been  ousted  at  the  lord's  pleasure,  yet 
stiU  the  lands  were  liable  to  forfeiture,  and  the  tenant  mi^t 
be  ousted  by  his  own  default,  for  the  non-payment  or  non- 
performance of  the  rents  and  services,  which  no  free  tenant 
could  be  by  the  common  law.  So,  likewise,  as  a  further 
mark  of  distinction  by  which  these  tenants  may  be  known 
as  copyholders,  and  not  freeholders,  they  were  not  memben 
of  the  county  court,  where  all  elections  by  freeholders  are 
directed  to  be  made,  and  were  not  contributory  to  the  wages 
of  the  knights  of  the  shire,  which  were  formerly  raised  by 
their  constituents  to  defray  their  expenses  in  Parliament(«); 
consequently,  before  the  2  &  3  W.  4,  c.  45,  they  had  no  vote 
for  the  election  of  members  of  Parliament 


Sach  copy- 
holdera  have 
what  kind  (rf 
freehold. 


921.  But  although  these  tenants  have  to  some  purposes  a 
freehold,  yet  this  is  not  so  much  a  freehold  of  tenure  as  a 
freehold  of  estate;  and  the  better  opinion  is,  that  the  free- 
hold of  such  copyhold  lands  is  in  the  lord,  and  not  in  the 
tenant,  even  although  they  pass;,  as  is  firequently  the  case, 


(«)  West.  Symb.,  b.  605. 
(/)  Co.  Cop.,  8. 32. 


(«)  Bkekflt.  Uw  TVaeti,  132  ii 


Mf. 
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bjdeed  of  giant»  or  bargain  and  sale  and  admittance,  instead      tewurm. 
of  surrender  and  admittance  (z);  but  a  distinction  has  been 
taken  between  customary  estates  held  of  the  manor,  in  which 
case  the  freehold  is  in  the  tenant,  or  whether  it  be  within 
and  parcel  of  the  manor,  where  the  freehold  is  in  the  lord(y). 

922.  In  Hustey  y.  GriHs  {z)  it  was  held,  that»  where  there  How  landi  of 
is  no  custom  to  surrender  to  the  use  of  a  will,  a  customary  ^"  '*^"" 
freehold  can  only  pass  by  a  will  attested,  by  the  Statute  of 
Frauds,  or  now  according  to  the  7  W.  4  &  1  V.  c  26, 
see  Dig.  P.  m.  tit  Wills.  And  so,  in  fVtUan  y.  Lan- 
caster (a),  held,  that  the  equitable  interest  of  a  customaty 
freehold  would  not  pass  by  a  will  not  executed  according  to 
that  statute,  although  common  copyhdds  were  held  not  to 
be  within  that  statute ;  and  it  has  been  held,  that  a  cus- 
tomary freehold,  whether  strictly  copyhold  or  not  to  all 
purposes,  would  pass  under  the  description  of  ^'  copyhold'' 
in  a  will,  the  intention  to  pass  it  under  that  description 
being  apparent  (ft).  So»  it  has  been  hoUen  that  customary 
or  tenant-right  estates,  held  of  the  lord  by  certun  rents  and 
seryices,  according  to  the  custom  of  the  manor,  were  not 
within  the  Statutes  of  Partition,  see  Dig.  P.  m.  tit.  Par- 
tition; and  consequently,  where  it  appeared  upon  the 
face  of  the  plea  that  the  land  was  not  properly  freehold, 
the  plaintiff  was  nonsuited  (c).  So,  as  customary  freeholds 
are  r^ulated  by  custom  in  the  same  manner  as  common 

(x)  Siephenmm  t.  Hill,  3  Barr.  nom,  5  East,  51 ;  Roe  t.  Bri^g$f  16 

1273 ;  JtMy  t.  HwUifngitm,  4  East,  East,  406 ;  Doe  ▼.  Jaektim,  1  B.  & 

271 ;    Doe  t.   D^Anvert,   7    East,  C.  448 ;  S.  C,  2  D.  &  R.  514 ;  eed 

299 ;  see  also  Moor,  588,  pi.  796 ;  contra,   Btngkem  t.    Woodgate,  1 

OcU  T.  Noble,  Garth.  432 ;  Crowther  Ross.  &  My.  32 ;  S.  C.  nom.  HudU* 

▼.  (Hdfleld,  1  Salk.  364  ;  S.  C.  1  eione  ▼.  Corbeit,  1  Taml.  183. 

Latw.   125;    2  Ld.  Raym.    1225;  (y)  Manning's  Ezch.  PTact.  42, 

Ohtfer  ▼.  Copet  1  Show.  284 ;  Hue.  359,  2nd  ed. 

eeg  ▼.  Orille,  Ambl.  301 ;  Fetm  ▼.  (x)  Ambl.  301. 

Marhii,   WiUes,    430 ;    Oliver    t.  (a)  3  Ross.  108. 

TVylor,  1  Atk.  474 ;  Somereei  (Duke)  (b)  Doe  ▼.  D^Amoere,  7  East,  299. 

▼.  France,  1  Stra.  654 ;  Vaughan  t.  (e)  Burrell  t.  Dodd,  3  B.  &  P. 

AiMrne,  5  Borr.  2766;    Burrell  r.  368. 
Dodd,  3  B.  &  P.  378 ;  Soe  t.  Ver- 
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TSKCRKs.  oopyholds,  held,  that  a  cofitom  in  a  manor,  that  the  grantee 
of  a  customary  estate,  which  will  pass  either  by  surrenderor 
deed  and  admittance,  must  be  admitted  during  the  life  of 
gnmtor,  is  good  (d). 

Mode  of  pieid-  923.  In  one  respect,  namely,  as  to  the  mode  of  pleading, 
j^^^m^  ^j^^^  ^  ^  difference  between  common  copyholds  and  cus- 
tomary freeholds,  for  a  copyholder  must  not  omit  the  wwdfl 
ad  vohntatem  dammi  (e);  and  where  these  words  are  omitted, 
it  will  be  intended  to  be  customary  freehold  (e).  See  abo 
Galey.NobU{f\Hmy.BoUm{g),FonettY.  TVoofc (A);  in 
which  latter  case  it  was  held  that  a  customary  fineefaolder 
may  prescribe  in  a  que  estate,  which  a  conmion  copyholder 
cannot  da  Where,  in  a  '^  manor,  the  copies  of  admiasionfl 
were  andently  to  hold  of  the  lord,  according  to  the  costom 
of  husbandry  of  the  said  manor,"  but  other  copies  were  to 
hold  **  at  the  will  of  the  lord,"  and  all  modem  copies  wereso, 
held,  that  this  land  was  copyhold,  and  not  customary  free- 
hold (i).  See  further,  as  to  the  distinction  between  copj- 
holds  and  customary  fi^eeholds,  past,  under  Cdstomabt 
EsrATGS  and  Title. 


v/>  Fhm  T.  Mmrmii,  Wilks,  430. 

is)  2Latw.ll71. 

v*^  Bttfks  ▼•  Bmrrft,  Cro.  Car. 

(k)  2  Ld.  Rajm.  1186. 

iai. 

(t)  Bomrm  ▼.  RwUnt,  3  Smith, 

CO  CutiuUS. 

405. 

ANCIENT  DEBIESNB. — NATUBB  OF. 
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II.  Ancient  Bemesnt. 

924. 

What  U  Ancient  Demesne. 

§931.         By  Act  qf  the  Lord. 

What   Lands    are    Ancient 

By  Act  qf  the  Tenant. 

Demetne. 

932.  Effect  of  a  Fine  or  Recovery. 

933.  Court  qf  Ancient  Demetne 

925. 

Different  Kinde  of  Tenante, 

not  a  Court  qf  Record. 

926. 

Enumeration    qf   Privilegee 

934.  Constitution  qfthe  Court. 

Suitors  the  Judges. 

Not  to  be  impleaded  out  ^f 

935.  Jurisdiction  of  the  Court. 

the  Mamr. 

In  Cases  of  Ouster. 

927. 

Not  to  be  impannelled  on  a 

936.  When  and  how  Ancient  De^ 

Jury. 

928. 

7b  be  exempt  from  Tolle. 

937.  Affldamt,  ^c.  necessary. 

929. 

Tb  be  free  qf  Taxee. 

938.  Cases  where  Ancient  Demesne 

930. 

Maif  have  a  Writ  qf  man- 

is  a  good  Plea,  or  other^ 

etraverunt. 

wise. 

931. 

939.  Not  in  Persomd  Actions. 

By  Act  qf  the  Queen. 

940.  Duty  qfthe  Lord. 

§  924.  This  tenure  may  be  considered^  as  to  what  relates 
to  its  nature ;  to  the  privileges  enjoyed  by  tenants  in  atin- 
cierU  demesne-;  how  ancient  demesne  may  become  frank-fee ; 
court  of  ancient  demesne.  As  to  incidents  of  the  estate  in 
ancient  demesne,  see  post,  Customabt  Estates. 

1.  Nature  of  Ancient  Demesne. 

Tenure  in  ancient  demesne,  at  least  the  free  sort  of  it^  is  a  what  is  an- 
hiirher  kind  of  customary  freehold,  and  it  is  confined  to  such  "'^  demesne. 

\^  ,  What  Unda  are 

lands  as  were  held  in  socage  of  manor  belonging  to  the  Crown^  ancient  de- 


in  the  reign  of  Edward  the  Confessor  and  William  the  Con- 
queror, and  is,  therefore,  sometimes  designated  '^  socage  in  an- 
cient tenure(A).''  All  such  lands  were  set  down  in  abook  called  Doomsday 
Domesday  or  Doomsday  Book ;  namely,  those  which  were  in 
the  possession  of  Edward  the  Confessor,  under  the  title  of 
TerrtB  Regis  Edwardi,  and  those  in  the  possession  of  William 


Book. 


{k)  F.  N.  B.  14»  D. ;  2  Inst  542 ; 
4  Inst  269 ;  Lex  Man.  26  et  seq. ; 


Hunt  T.  Bum,  1  Salk.  57;  S.  C, 
Holt,  60 ;  S.  C,  1  Com.  93. 
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the  Conqueror,  under  that  of  TertiB  "Regu  only;  and  there- 
fore, whether  andad  demestw  or  not  is  to  be  tried  by  that 
book;  but  the  writ  does  not  require  the  production  of  the  book 
itself^  only  a  certificate  of  the  fact  from  the  treasurer  and 
chamberlain  of  the  Exchequer  (/);  and  unless  the  manor  b 
mentioned  therein  as  Terrm  Regis  or  TerrtB  BegU  Edward^  it 
will  not  be  deemed  ancient  demesne,  although  the  book  should 
furnish  evidence  of  a  grant  thereof  firom  the  Crown(m) ;  but 
this  book  will  not  shew  whether  the  lands  themselyeB  are 
ancient  demesne  or  not,  but  only  whether  the  manor  be  so  or 
not(fi);  for  an  acre  of  land  maybe  tmcient  demesne,  though 
the  manor  of  which  it  is  parcel  is  notso(o);  and  if  the  ques- 
tion be,  whether  lands  be  parcel  of  a  manor  which  is  andent 
demesne,  this  shall  be  tried  per  pais  (^p). 


Differaitkiiidg 
of  tenants. 


925.  Tenants  of  these  lands  imder  the  Crown  were  not 
all  of  the  same  order  or  d^ree.  Some  of  them  continued 
for  a  long  time  pure  vilkins  dependent  on  the  will  of  the 
lord,  and  those  who  succeeded  them  in  their  tenure  differed 
but  in  some  few  points.  They  could  not  maintain  a  writ 
of  right  dose  (since  abolished  by  the  3  &  4  Will  4,  c 
27,  s.  36,  see  Dig.  P.  m.  tit  Liuitations)  nor  a  numr 
stravemni,  but  were  obliged  to  sue  by  plaint  in  the  brd's 
court  Others  were  as  good  as  enfranchised  by  the  royal 
favour,  and  hold  their  lands  freely  by  the  grant  of  the 
king,  being  only  bound  in  respect  of  thdr  lands  to  perform 
the  better  sort  of  services,  and  those  determinate  and  cer- 
tain, as  to  plough  the  king's  land  for  so  many  days,  or  to 
supply  his  court  with  a  certain  quantity  of  provisions,  and 


(0  F.  N.  B.  16,  C;  see  also 
Hob.  188;  1  Bio»nl.43|  HfMyr. 
HodfB,  1  Sid.  147 ;  S.  C.  nom.  Hol^ 
da^e  ▼.  Hodget,  1  Lev.  106. 

(m)  Kitch.  192,  193;  Saunden 
▼.  Welch,  cited  1  Salk.  57. 

(n)  2  But.  1048. 

(o)  1  RoU.  Abr.  321 ;   Me  alio 


Bro.  Amcieiit  Demene,  15 ;  F.  N. 
B.  14;  11  Co.  6. 

(p)  Kitch.  192, 193,  dtim  12  Ah. 
18  ;  22  Am.  45 ;  Ilopimi  t.  Fife, 
1  Show.  271;  S.  C,  Comb.  183; 
Hunt  T.  Bum,  1  Salk.  57;  S.C, 
Holt,  60;  8.  C,  1  Com.  93. 
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Other  stated  serviceBy  which  have  been  changed  into  pecu-      nvvnw, 
mary  rents.  The  estates  of  these  tenants  pass  hj  sorrender 
or  deed  of  grant  or  bargain  and  sale  {q). 


2.  Primkges  of  the  Tenure  in  Ancient  Demeene. 

926.  Lord  Coke(r)  enumerates  six  privileges  enjoyed  by  Ennmentionof 
tenants  in  ancient  demesne;  namely,  first,  not  to  be  im-  E^S^^in^  this 
pleaded  out  of  the  manor;  secondly,  to  be  exempt  from  **°"'*- 
juries ;  thirdly,  to  be  exempt  from  tolls,  &c ;  fourthly,  to 
be  free  of  taxes  and  talliages  by  Parliament ;  fifthly,  not  to 
be  liable  to  contribute  to  the  expenses  of  knights  of  the 
shire;   sixthly,  in  case  of  bdng  distrained,  to  join  in  a 
fnomttaveruntm 

In  the  first  place,  tenants  in  ancient  demesne  were  not  to  Notto  be  im- 
be  impleaded  for  any  of  their  lands,  or  compelled  to  appear  \t^ 
in  any  court  out  of  the  manor,  but  to  have  justice  admini- 
stered to  them  at  their  own  doors,  in  a  particular  court 
called  the  court  of  ancient  demesne^  by  a  peculiar  process 
denominated  a  petit  writ  of  right  close j  (now  abolished  by  the 
3  &4  W.  4,  c  27,  s.  36,  see  Dig.  P.  ni.  tit.  Luotations)^ 
directed  to  the  bailiff  of  the  queen's  manors,  or  to  the  lord 
of  the  manor,  if  it  be  in  the  hands  of  a  subject  (r)b 

But  it  must  appear  that  the  land  is  ancient  demesne,  for 
if  a  fine  levied  in  C.  P.  were  stQl  in  force,  the  lands  were 
frank-fee  until  reversed,  and  the  tenant  might,  therefore,  be 
impleaded  at  common  law ;  but  affidavit  that  the  lands  are 
reputed  ancient  demesne  is  sufficient  («);  so,  the  land  must 
not  only  be  holden  of  the  manor,  being  ancient  demesne, 
but  it  must  appear  that  the  lessor  of  the  plaintiff  has  a  free- 
hold, for  lessee  of  a  term  cannot  sue  there (0;  so,  if  the 
manor  and  demesnes  of  the  manor  are  in  dispute,  they  must 


(q)  Kitdk.  158,  159, 194 ;  F.  N.  (r)  4  Init.  269. 

B.  228 ;  Co.  Cop.»  ■.  32,  tr.  58 ;  4  («)  Barnesp  185. 

Inst.  2G9.  (0  Dot  t.  Roe,  2  Burr.  1046. 
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Tminrmw.      be  impleaded  at  oommon  law,  and  not  in  the  lofd^s  ooort, 
otherwise  the  lord  would  be  judge  in  hia  own  cai]8e(x). 

y<i<tobeii^»        927.  S<s  tenants  in  afiden/ijlememtf  cannot  be  impannelled 
jory.  on  any  jniy  at  Westminster,  or  elsewhere,  in  any  oaart, 

upon  any  inquest  or  trial  of  any  cau8e(y);  and  they  may 
haTe  m  writ  de  mm  pomandiM  et  juratis,  against  the  sheriff  or 
any  one  who  has  return  of  writs,  and  if^  after  all,  the  sheriff 
make  a  return,  they  may  have  an  attachment  agunst 
him  (r);  but  amdait  demetme  is  no  exemption  from  serving 
the  office  of  constable  (a)^ 

Tbbe  onpt  928.  So»  tenants  in  ancient  demesne  are  exempt  from  all 
manner  of  tolls  in  fairs  and  markets  for  all  things  conoemr 
ing  husbandry  and  substance  {b) ;  but  this  privilege  does 
notextend  to  him  who  is  a  merchant,  and  gets  his  living  by 
buying  and  sellingy  but  it  is  annexed  to  the  person  in  re- 
spect of  the  land,  and  to  those  things  which  grow  and  are 
the  produce  of  the  lands  (c) ;  and  this  privilege  extends  as 
well  to  tenants  who  hold  of  a  subject  as  of  the  queen(cQ; 
and  so  it  extends  to  tenants  in  ancient  demeene^  whether 
they  hold  in  fee,  for  life,  or  years,  or  at  wi]l(e) ;  so^  to  the 
brd  himself  (/> 

iVibe  freeof  929.  Again,  tenants  in  ancient  demesne  are  to  be  free  of 
taxes  and  tattiages  by  Parliaments,  unless  they  be  specially 


{»)  1  SdDc.  56.  nom.   Wttrd  t.  Knigki,  Cro.  EL 

(y)  F.  N.  B.  14,  F. ;  Bro.  Anne.  227 ;  2  Init  221 ;  1  RoU.  kht.  321. 

Dem.,  pL  42.  (J)  Oue^ftht  T>nm  uf  hdctnAv 

(z)  1  Co.  105.  7b2/,  2  Leon.  191. 

(a)  tL  ▼.  BetUworik,  2  Show.  75;  («)  Bro.  Anne.  Demeanet,  pL  43; 
S.  P.,  if  not  S.  C,  1  Vent.  344.  Cue  t(f  ght  Town  of  LeieetUr  TVtt, 

(b)  Kitch.  194  ;  4  Inst.  269 ;  S.  2  Leon.  191 ;  1  RoU.  Abr.  322;  S§- 
P.,  Cojp  T.  Biomiley,  Hob.  48 ;  RoU.  iwry  ▼.  AmM,  2  Lntw.  1146. 
Abr.  321.  (/)  1  RoU.  Abr.  322,  citing  9  H. 

(e)  F.  N.  B.  228,  D.;  Wardand  6.  25  b. 
Kmgkft  MM,  1  Leon.  232;  S.  C. 
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named  (y),  and  regularly,  all  general  acts  of  Parliament  ex-      tkvvvlmb. 
tend  to  ancient  demesne  lands  (A).      So,  they  were  not  to 
contribute  to  the  expenses  of  knights  of  Parliament  (A); 
but  before  the  2  &  3  W.  4,  c  45,  they,  in  common  with 
ordinary  copyholders,  did  not  enjoy  the  elective  franchise  (t). 

930.  Lastly,  if  tenants  in  ancient  demesne  be  severally  May  have  a 
distrained  for  other  services,  than  they  are  obliged  to  by  the  Mtrmemni' 
custom  of  the  manor,  they  may  have  a  writ  of  monsirave- 
rtmi  directed  to  the  lord,  commanding  him  not  to  distrain 
for  other  services ;  and  if  he  will  still  distrain,  &c.,  then  by 
a  writ  directed  to  the  sheriff  he  may  command  him,  not  to 
demand  or  distrain  for  other  services ;  and  if  he  still  persists, 
then  he  may  raise  the  posse  comitatusy  or  command  the  neigh- 
bours to  rescue  and  destroy  the  distress,  but  the  usual  course 
is,  that  if  after  the  writ  to  the  sherifl^  the  lord  will  distrain, 
then  attachment  lies  agamst  him,  returnable  in  one  of  the 
courts  at  Westminster,  to  answer  the  contempt  (A);  so, 
they  all,  for  the  saving  of  charges,  may  join  in  this  writ,  al- 
beit they  be  several  tenants  (J) ;  so,  this  writ  may  be  sued 
generally,  without  shewing  the  names  of  the  tenants  (m) ; 
but  in  an  attachment  against  the  lord,  the  tenants  suing  it 
must  be  named,  and  those  only  who  are  specially  named  in 
the  writ  of  attachment  shall  recover  special  damages  (n). 

K  frank-tenants,  and  those  by  base  tenure,  join  in  a  mon" 
straverunt,  the  writ  shall  abate  only  as  to  the  latter ;  so,  the 
lord  shall  not  be  put  to  answer  until  the  Court  be  certified 
by  the  treasurer  and  chamberlain  of  the  Exchequer,  that 
the  manor  is  ancient  demesne  (o). 


(p)  4  Inst.  269.  (/)  4  Inst.  269. 

(*)  Id.  270.  (m)  Plowd.   129;  F.  N.  B.   15, 

(t)  Blackst.  Tr.  132  et  9eq.  D,  F. 
(i)  F.  N.  B.  15;  and  we  Bac.  (n)  F.  N.  B.  16,  B. 

Abr.,  tit.  Ancient  Dememe,  (B).  (o)  Id.  16,  C. 
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TBNURK8.  If  the  lord  in  ancient  demesne  proceed  after  the  plea  re- 

moved by  recordari,  a  certiorari  goes  to  the  C.  P-,  to  certify 
the  tenor  of  the  record  removed  into  the  Chancery,  and  j 

upon  that  an  attachment  lies  against  the  lord  to  answer  to 
the  queen  and  the  party  in  C.  P.  (y) ;  so,  if  the  lord  proceed  ' 

after  a  super$edeai  (r). 

(y)  F.  N.  B.  13,  H.  (z)  Id.  U,  A. 

I 
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4.  Court  of  Ancient  Demeine. 

933.  The  court  of  ancient  demesne  is  a  court-baron,  and  Notaeonrtof 
not  a  court  of  record;  in  respect  to  which  it  is  necessary  to  '^^^ 
consider  the  constitution  of  the  court ;  the  jurisdiction  of 

the  court,  and  proceedings  therein ;  how  the  lord  shall  be 
compelled  to  do  right ;  and  when  and  how  the  plea  shall  be 
removed. 

a.  Constitution  of  the  Court 

934.  Though  the  writ  of  right  dose,  before  its  abolition,  Saiton  the 
(see  ante^  §  926),  were  directed  to  the  lord  or  bailiffs,  yet  the  ^^^^' 
suitors  are  the  judges  (e);  therefore,  pleading  a  suit  there 

coram  A.  et  B.  baUivis,  et  C.  et  D.  sectatarSniS,  is  had^d), 
but  coram  A.  et  B.  balBvis  et  sectatarAus  is  well,  because 
they  shall  be  intended  to  be  bailiffs  and  suitors  also  (d).  So, 
coram  senechaUo,  sectatoribus,  et  domesmen  (e) ;  so,  the  suitors 
there  may  act  by  attorney,  although  they  are  the  judges  (/). 

b.  Jurisdiction  of  the  Court. 

935.  A  court  of  ancient  demesne  held  plea  by  writ  of  right  In  casei  of 
dose,  in  all  cases  where  a  tenant  in  tail  for  life,  or  in  dower  ^^^* 

of  tenements  in  ancient  demesne,  was  ousted  and  disseised; 
and  the  party  ousted,  or  his  heir,  might  have  such  writ(^); 
and  after  the  delivery  of  the  writ,  the  demandant  should 
make  protestation  to  sue  in  form  of  an  assize  of  mort  d^ ances- 
tor, &C.,  all  which  writs  are  now  abolished.  (See  ante,  §  926). 
So,  the  tenant  might  also  have  a  bill  of  fresh  force  in  this 
court,  within  forty  days  after  disseisin,  without  any  writ 
sued  (A);  so,  he  might  have  an  ejectment  (t),  which  is  now 

(e)  JmUlemm'9  eon,  6  Co.  II ;         (p)  F.  N.  B.  II,  F. 
8.  P.,  AhrahaU  and  Nurm^$  mm,  3  (A)  Kitch.  188, 189 ;  F.  N.  B.  13, 


63.  B. ;  Bro.  Airnc.  Dem.,  pL  I,  citiiig 

(<f)  Latw.  713.  26  H.  8.  4. 

(t)  Id.  773.  (i)  0^b«m  ▼.  Bowytr,  Moor,  451. 
(/)  I  Salk.  341. 
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